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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  D  S  C  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN  3206-AM59 

Prevailing  Rate  Systems;  Abolishment 
of  the  Washington,  DC,  Special  Wage 
Schedule  for  Printing  Positions 

agency:  IJ.S.  Office  of  Personnel 
Management. 

ACTION:  Correcting  amendment. 

SUMMARY:  ITie  IJ.S.  Office  of  Personnel 
Management  published  a  final  rule  in 
the  Federal  Regi.ster  on  December  14, 
2012,  abolishing  the  Washington.  DC, 
Federal  Wage  System  sptHdal  wage 
schedule  for  printing  and  lithographic 
positions.  The  final  rule  incorrectly 
lister]  the  Jiage  number  of  thr:  interim 
rule  published  on  |uly  13,  2012,  in  the 
words  of  issuance.  This  document 
corrricts  this  errrir. 

DATES:  F.ffective;  lanuary  2,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madeline  Conzalez,  (202)  000-2038; 
email  pay-performanct;- 
policy^opin.gov:  or  FAX;  (202)  000- 
4204^ 

SUPPLEMENTARY  INFORMATION:  In  a  final 
rule  published  in  the  Federal  Register 
on  December  14,  2012  (77  FR  74347), 
the  U.S.  Office  of  Personnel 
Management  (QPM)  incorrrictly  listed 
the  page  number  rrf  the  interim  rule 
published  on  |idy  13,  2012,  as  41427 
instead  of  41247  in  the  words  of 
issuance.  The  jiage  ntunher  is  corrrictly 
listed  in  the  supplrunentary  information 
of  the  intrrrim  nde.  This  rlocument 
corrects  the  error. 

Office  of  l’()rsonn(!l  Managenieail. 

Jerome  I),  Mikowicz, 

Deputy  Associate  Director  for  Pay  and  Umve. 
IKK  D()(  2(0 Z-."!! .'■j2 I  Filed  12-:0-12:  8:4.5  ani| 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1220 

[Doc.  No.  AMS-LS-1 2-0022] 

Soybean  Promotion  and  Research: 
Amend  the  Order  To  Adjust 
Representation  on  the  United  Soybean 
Board 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  adjusts  tin; 
number  of  members  on  the  IJnitrHl 
Soybean  Hoard  (Board)  to  reflect 
changes  in  production  levels  that  have 
occurred  since  the  Board  was 
reapportioned  in  2()()t).  As  required  by 
the  Soybean  Promotion,  Research,  and 
Consumer  Information  Act  (Act), 
membership  is  reviewtid  every  3  y(?ars 
and  adjustments  are  made  accordingly. 
This  change  results  in  an  increase  in 
Board  membership  for  Missi.ssippi, 
incrr.'asing  the  total  number  of  Board 
members  from  69  to  70.  The  change  will 
he  effective  for  the  2013  nomination  and 
aj)j)ointment  process. 

OATES:  Ifffortiva  Date:  January  3,  2012. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emily  DeBord,  Agricultural  Marketing 
.Specialist,  Marketing  Programs 
Division,  Livestock,  lArultry  and  .Srred 
ITogram,  AMS,  USDA,  Room  2628-S, 
STOP  0249,  1400  Indrrpendencr?  Avenue 
SW.,  Washington,  DU  20250-0249; 
Telej)hone  202/690-2611;  Fax  202/720- 
1125;  or  email  to 
F.mily.DeBord@oms.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12R6B 

The  Office  of  ManagemrmI  and  Budget 
(OMB)  has  waived  the  review  process 
requirrHl  bv  Exricutive  Order  12866  for 
this  action. 

Executive  Order  1 2988 

This  rule  was  reviewrid  under 
Extjcutive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have  a 
retroactive  effect.  The  Soybean 
Promotion,  Research,  and  Consumer 
Information  Act  (Act)  jrrovides  that 
nothing  in  this  subtitle  may  he 
construed  to  preempt  or  supersede  any 
other  jrrogram  relating  to  soybean 
promotion,  research,  consumer 


information,  or  industry  information 
organized  and  operated  under  the  laws 
of  the  Uiutrrd  States  or  any  .State. 

T  he  Act  provides  that  administrative 
proceedings  must  he  rjxhausted  before 
parties  may  file  .suit  in  court.  Under 
§  1971  of  the  Act,  a  person  subject  to  the 
.Soybean  Promotion,  Re.search,  and 
(Consumer  Information  Order  (Order) 
may  file  a  petition  with  the  Seerrdary  of 
Agriculture  (Srreretary)  .stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order,  is  not  in  accordance 
with  law  and  rriquesting  a  modification 
of  thr;  Order  or  an  exemption  from  the 
Order.  The  petitioner  is  afforded  the 
opportunity  for  a  hrraring  on  the 
p(;tition.  Aftrrr  a  hearing,  the  .Secretary 
would  rule  on  the  petition.  The  Act 
providrrs  that  the  district  courts  of  t)u; 
IJnitrrd  .Statr;s  in  any  district  in  which 
such  person  is  an  inhabitant,  or  has  liis 
|)rincipal  place  of  husim;.ss,  has 
juris(lit;lion  to  revirrw  thr;  .Secretary’s 
ruling  on  the  petition,  if  a  complaint  for 
this  purpose  is  filr;d  w’ithin  20  days  after 
the  date  of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

The  Agricultural  Markrrting  .Service 
has  (l(;terminr;d  that  this  nde  will  not 
have  a  significant  (;conrjmic  impact  on 
a  substantial  number  of  small  entitirrs  as 
rlefin(;d  by  the  Regulatory  Flr;xibilily 
Act  (RFA)  (5  U..S.C.  601  el  seq.).  h(;cause 
il  only  adjusts  r(;prr;sentation  on  the 
Brjard  to  refl(;cl  changes  in  production 
lev(;ls  that  have  occurred  since  the 
Board  was  rea|)portion(;d  in  2009.  The 
purpose  of  thr;  RF’A  is  to  fit  regulatory 
actions  to  the  scale  of  l)usin(;s.ses  subjt;ct 
to  such  actions  in  ordr;r  that  small 
businesses  will  not  he  unduly  burdened. 
As  such.  thr;sr;  chang(;s  will  not  impact 
on  ptjrsons  subject  to  the  jirogram. 

There  are  an  estimated  589,182 
soyh(;an  producers  and  an  e.stimated 
10,000  first  purchasers  who  c()ilt;ct 
assessments,  most  of  whom  would  he 
consirlerrrd  small  businessr;s  un(lt;r  the 
criteria  rrstahlished  by  the  Small 
Businriss  Administratirm  (.SBA)  [13  CF'R 
t2t.20il.  SBA  defines  small  agricultural 
jiroducers  as  Ihost;  having  annual 
r(;ceipts  of  less  than  S750,000,  and  small 
agricultural  firms  as  tho.se  having 
annual  receipts  of  lt;s.s  than  $7,000,000. 

Paperwork  Reduction  Act 

In  accordance  with  (fMB  r(;gulations 
(5  CFR  part  1320]  that  implement  the 
Papt;rwnrk  Reduction  Act  of  1995  [44 


2 


Federal  Register/ Vol.  78.  No.  1  / Wedne.sday,  januar^'  2,  2013 /Rules  and  Regulations 


U.S.C.  Chapter  35l,  the  information 
collection  and  recordkeeping 
requirement.s  contained  in  the  Order 
and  Riile.s  and  RtJgulations  have 
previously  been  approved  by  OMB 
under  OMB  control  number  0581-0093. 

Background 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  establishment  of  a 
coordinated  program  of  promotion  and 
researc.h  designed  to  strengthen  the 
soybean  industry’s  position  in  the 
marketplace,  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  percent  of  the  net 
market  price  of  soybeans  sold  by 
producers.  Pursuant  to  the  Act,  an  Order 
was  made  effective  July  9,  1991.  The 
Order  established  a  Board  of  60 
members.  For  purposes  of  establishing 
the  Board,  the  United  States  was 
originally  divided  into  30  geographic 
units.  Representation  on  the  Board  from 
each  unit  was  determined  by  the  level 
of  production  in  each  unit.  The 
Secretary  appointed  the  initial  Board  on 
July  11,  1991.  The  Board  is  composed  of 
soybean  producers. 

Section  1220.201(c)  of  the  Order 
provides  that  at  the  end  of  each  three  (3) 
year  period,  the  Board  shall  review 
soybean  production  levels  in  the 
geographic  units  throughout  the  United 
States.  The  Board  may  recommend  to 
the  .Secretary  modification  in  the  levels 
of  production  necessary  for  Board 
membership  for  each  unit. 

Section  1220.201(d)  of  the  Order 
provides  that  at  the  end  of  each  three  (3) 
year  period,  the  Secretary  must  review 
the  volume  of  production  of  each  unit 
and  adjust  the  boundaries  of  any  unit 
and  the  number  of  Board  members  from 
each  such  unit  as  necessary  to  conform 
with  the  criteria  set  forth  in 
§  1220.201(e):  (1)  To  the  extent 
practicable,  States  with  annual  average 
soybean  production  of  less  than 
3,000,000  bushels  shall  be  grouped  into 
geographically  contiguous  units,  each  of 
which  has  a  combined  production  level 
equal  to  or  greater  than  3,000,000 
bushels,  and  each  such  group  shall  be 
entitled  to  at  least  one  member  on  the 
Board;  (2)  units  with  at  least  3,000,000 
bushels,  but  fewer  than  15,000,000 
bushels  shall  be  entitled  to  one  Board 
member;  (3)  units  with  15,000,000 
bushels  or  more  but  fewer  than 
70,000,000  bushels  shall  be  entitled  to 
two  Board  members;  (4)  units  with 
70,000,000  bushels  or  more  but  fewer 
than  200,000,000  bushels  shall  be 
entitled  to  three  Board  members;  and  (5) 
units  with  200,000,000  bushels  or  more 
shall  be  entitled  to  four  Board  members. 


The  Board  was  last  reapportioned  in 
2009.  The  total  Board  membership 
increased  from  68  to  69  members,  with 
Ohio  gaining  one  additional  member. 
This  change  was  effective  with  the  2010 
appointments. 


PART  1220— SOYBEAN  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

■  1 .  The  authority  citation  for  7  U.FR 
Part  1220  continues  to  read  as  follows; 


Currently,  the  Board  has  69  members 
repre.senting  30  geographical  units.  This 
memhership  is  based  on  average 
production  levels  for  the  years  2004- 
2008  (excluding  crops  in  years  that 
production  was  the  highe.st  and  that 
production  was  the  lowest)  as  reported 
by  the  U..S.  Department  of  Agriculture’s 
(USDA)  National  Agricultural  Statistics 
Service  (NASS). 

C>omments 

A  proposed  rule  was  published  in  the 
Federal  Register  (74  FR  27467)  on  July 
10,  2012,  with  a  60-day  (xjmment 
period.  USUA  received  one  comment. 
The  comment  mainly  addressed  food 
production  in  the  United  States,  which 
is  not  relevant  to  the  rulemaking.  The 
comment  also  asked  that  the  Board  be 
reduced  from  70  members  to  five  (5) 
members.  Such  a  reduction  in  the 
number  of  members  on  the  Board  would 
not  be  consistent  with  the  Act  and 
Order.  Accordingly,  no  change  is  made 
as  a  result  of  this  comment. 

The  increase  in  representation  on  the 
Board,  from  69  to  70  members,  is  based 
on  average  production  levels  for  the 
years  2007-2011  (excluding  the  crops  in 
years  in  which  production  was  the 
highe.st  and  in  which  production  was 
the  lowe.st)  as  reported  by  NASS.  The 
change  does  not  affect  the  number  of 
geographical  units. 

This  final  rule  increases  Board 
membership  from  69  members  to  70 
members  effective  with  2013 
nominations  and  appointments. 

This  final  rule  adjusts  representation 
on  the  Board  as  follows: 


n 

Previous 

1 

1  Current 

State 

represen- 

1  represen- 

1 

tation 

1  tation 

Mississippi  .  1 

2 

3 

List  of  Subjects  in  7  CFR  Part  1220 


Administrative  practice  and 
procedure;  Advertising;  Agricultural 
research;  Marketing  agreements; 
Soybeans  and  soybean  products;  and 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7,  part  1220  is  amended 
as  follows: 


Authority:  7  U.S.C.  6301-6311  and  7 
U  .S.C.  7401. 


■  2.  In  §  1 220.201 ,  paragraph  (a),  the 
table  is  revised  to  read  as  follows: 


§  1 220.201  Membership  of  board. 

(a)  *  *  * 


Unit 


Number  of 
members 


Illinois . 

Iowa  . 

Minnesota  . 

Indiana  . 

Nebraska  . 

Ohio  . 

Missouri  . 

Arkansas  . 

South  Dakota  .. 

Kansas  . 

Michigan  . 

North  Dakota  .. 

Mississippi  . 

Louisiana  . 

Tennessee  . 

North  Carolina 

Kentucky  . . 

Pennsylvania  . 

Virginia . 

Maryland  . 

Wisconsin  . 

Georgia  . 

South  Carolina 

Alabama . 

Delaware . 

Texas  . 

Oklahoma  . 

New  York  . 


4 

4 

4 

4 

4 

4 

3 

3 

3 

3 

3 

3 

3 

2 

2 

2 

2 

2 

2 

2 

2 

1 

1 

1 

1 

1 

1 

1 


Unit 

Number  of 
members 

Eastern  Region  (Massachusetts, 
New  Jersey,  Connecticut,  Flor¬ 
ida,  Rhode  Island,  Vermont, 

New  Hampshire,  Maine,  West 
Virginia,  District  of  Columbia, 
and  Puerto  Rico) . 

1 

Western  Region  (Montana;  Wyo¬ 
ming,  Colorado,  New  Mexico, 
Idaho,  Utah,  Arizona,  Wash¬ 
ington,  Oregon,  Nevada,  Cali¬ 
fornia,  Hawaii,  and  Alaska) . 

1 

***** 

Dated:  December  26,  2012. 

David  R.  Shipman, 

Administrator. 

[FR  Doc.  2012-:n511  Filed  12-31-12;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  948 

[Doc.  No.  AMS-FV-1 2-0043;  FV1 2-948-1 
IR] 

Irish  Potatoes  Grown  ip  Colorado; 
Modification  of  the  Handling 
Regulation  for  Area  No.  2 

agency;  Agrieailtural  Marketing  Service, 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY;  This  rule  modifies  the  grade 
requirements  for  potatoes  handled 
under  the  Colorado  potato  marketing 
order,  Area  No.  2  (order).  I’lni  order 
regulates  the  handling  of  Irish  potatoes 
grown  in  Ciolorado  and  is  administered 
locally  by  the  C’olorado  Potato 
Administrative  (-ommittee,  Area  No.  2 
(Committee).  'I’his  rule  relaxes  the 
minimum  grade  rfjquirement  for  size  H 
and  l-iiK:h  to  1 ’A-inch  diameter  round, 
red-skinned  potatoes  handled  under  the 
Colorado  potato  marketing  order  from 
IJ..S.  No.  1  to  IJ.S.  Commeri:ial.  This 
change  is  expected  to  facilitate  the 
handling  and  marketing  of  the  Area  No. 

2  potato  crop,  provide  producers  and 
handlers  with  increasenl  returns,  and 
supply  consumers  with  increased  potato 
purchasing  options. 

DATES:  Effective  january  3,  2013; 
comments  received  by  March  4,  2013 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  he 
sent  to  the  Docket  Clerk,  Marketing 
Order  and  Agreement  Division,  Fruit 
and  Vegetable  Program,  AMS,  USDA, 
1400  Independence  Avenue  SW..  STOP 
0237,  Washington,  DC  20250-0237;  Fax: 
(202)  720-8938;  or  Internet:  http:// 
www.regulations.guv.  All  comments 
should  reference  the  document  number 
and  the  date  and  page  number  of  this 
issue  of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  busine.ss  hours,  or  can  be  viewed 
at:  http://wivw.ragulations.gov.  All 
comments  submitted  in  response  to  this 
rule  will  be  included  in  the  record  and 
will  be  made  available  to  the  public. 
Plea.se  be  advised  that  the  identity  of  the 
individuals  or  entities  submitting  the 
comments  will  he  made  public  on  tbe_ 
Internet  at  the  address  provided  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Broadbent,  Marketing  .Specialist, 
or  Carv  Olson,  Regional  Direr:tor, 


Northwest  Marketing  Field  Office, 
Marketing  Order  and  Agreement 
Division,  Fruit  and  Vegetable  Program, 
AMS,  USDA;  Telephone:  f503)  326- 
2724,  Fax:  (503)  326-7440,  or  Email: 
Barry'.Broadhent@ams. usda.gov  or 
Gai’vD.()lson@ains. usda.gov. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Laurel  May, 
Marketing  Order  and  Agreement 
Division,  Fruit  and  Vegetable  Program, 
AMS,  USDA,  1400  Indepjmdence 
Avenue  .SW.,  .STOP  0237,  Washington, 

DC  20250-0237;  'I'elephone:  (202)  720- 
2491,  Fax;  (202)  720-8938,  or  Email: 

I  Aiurel.Mav(e)a  ins. us.da.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948, 
both  as  amended  (7  CFR  part  948), 
regulating  the  handling  of  Irish  potatoes 
grown  in  Ck)lorado,  hereinafter  referred 
to  as  the  “order.”  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  “Act.” 

The  Department  of  Agriculture 
(USDA)  is  i.ssuing  this  rule  in 
conformanc:e  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect. 

The  Act  provides  that  administrative 
proceedings  must  he  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  608c(15)(A)  of  the  Act,  any  handler 
.subject  to  an  order  may  file  with  USDA 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law  and  request 
a  modification  of  the  order  or  to  be 
exempted  tberefrom.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  U.SDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
IJnited  States  in  any  di.strict  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA’s  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  modifies  the  minimum 
requirements  for  certain  potatoes 
handled  under  the  order’s  handling 
regulation.  This  rule  relaxes  the 
minimum  grade  requirement  for  all  size 
B  (IV^-inch  to  2V4-inch  diameter)  and  1- 
inch  to  1  '/4-inch  diameter  round,  red¬ 
skinned  potatoes  handled  under  the 
orrler  to  11. .S.  Commercial.  Prior  to  this 
change,  round,  red-skinned  potatoes  in 


the  above  size  ranges  w'ere  recpiired  to 
meet  or  exccied  the  reijnirements  of  the 
U.S.  No.  1  grade  standard  if  such 
potatoes  were  to  be  shipped  outside  the 
.State  of  Colorado.  This  rule  is  a 
relaxation  of  the  handling  regulation 
and  will  make  the  minimum  grade 
re'juirements  for  round,  red-skinned 
potatoes  consistent  with  the  current 
minimum  grade  requirements  for  all 
other  varieties  of  similarly  sized 
[)otatoes  handled  under  the  order.  This 
change  was  unanimously  recommended 
by  the  Committee  at  a  meeting  held  on 
july  19,  2012. 

Section  948.22  authorizes  the 
issuancj!  of  grade,  size,  quality, 
maturity,  pack,  and  container 
regidalions  for  potatoes  grown  in  the 
production  area.  .Section  948.21  furtlier 
authorizes  the  modification,  suspension, 
or  termination  of  regulations  issued 
pursuant  to  §  948.22. 

Under  the  Colorado  potato  marketing 
order,  the  State  of  Colorado  is  divided 
into  three  areas  of  njgulation  for 
marketing  ortler  purposes.  These 
include:  Area  1,  commonly  known  as 
the  Western  Slope;  Area  2,  commonly 
known  as  .San  Luis  Valley;  and.  Area  3, 
which  consists  of  the  remaining 
producing  areas  w’ithin  the  .State  of 
C.olorado  not  included  in  the  definition 
of  Anxi  1  or  Area  2.  (mrrcntly,  the  order 
only  regulates  the  handling  of  potatoes 
produced  in  Area  2  and  Area  3. 
Regulation  for  Area  1  has  been 
suspended. 

Tne  grade,  size,  and  maturity 
regulations  specific  to  the  handling  of 
potatoes  grown  in  Area  2  are  contained 
in  948.386  of  the  order.  I'he  current 
handling  regidation  requires  that  all 
potatoes  handled  under  the  order  must 
meet  the  minimum  requirements  of  the 
U..S.  No.  2  grade  and  be  2  inches  or 
greater  in  diameter.  Smaller  size 
potatoes  may  be  handled  if  such 
[)otatoes  meet  the  requirements  of 
certain  higher  grades,  k’or  all  varieties, 
except  round,  red-skinned  varieties,  size 
B  and  1-inch  to  1 'A-inch  diameter 
potatoes  may  be  handled  if  such 
potatoes  meet  the  requirements  of  the 
U.S.  Commercial  grade.  Round,  red- 
•skinned  varieties  of  the  above  .size 
profiles  must  meet  the  minimum 
requirements  of  the  U.S.  No.  1  grade 
standard  to  be  handled  under  the  order. 

At  the  july  19  Committee  meeting, 
industry  participants  indicated  to  the 
(Committee  that  there  is  an  emerging 
market  for  smaller  size  U..S.  Commercial 
grade  round,  red-skinned  potatoes  for 
use  in  certain  value  added  potato 
products.  They  further  stated  that  the 
order's  current  U..S.  No.  1  grade 
requirement  for  small-size,  round,  red- 
skinued  potatoes  precludes  them  from 
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supplying  that  market.  Relaxing  the 
minimum  grade  requirement  for  such 
potatoes  will  allow  area  handlers  to 
compete  with  other  domestic  potato 
producing  regions  for  this  developing 
market  segment. 

Changing  the  handling  regulations  to 

i  allow  small-size,  round,  red-skinned 

potatoes  to  meet  or  exceed  U.S. 
Comniercial  grade,  instead  of  the  more 
I  stringent  U.S.  No.  1  grade,  will  make 

1  more  small  potatoes  available  to 

consumers  and  will  allow  Area  2 
handlers  to  move  more  of  the  area’s 
potato  production  into  the  fresh  market. 
This  change  is  expected  to  benefit 
producers,  handlers,  and  consumers  of 
round,  red-skinned  potatoes. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFAK.'i 
U.S.C.  601-612),  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  Accordingly. 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursirant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf. 

There  are  approximately  80  handlers 
of  Colorado  Area  No.  2  potatoes  subj(;ct 
to  regulation  under  the  order  and 
approximately  180  producers  in  the 
regulated  production  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
(;FR  121.201)  as  those  having  annual 
receipts  of  less  than  $7,000,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  rei;eipts  of  less 
than  $750,000. 

During  the  2010-2011  marketing  year, 
the  most  recent  full  marketing  y(!ar  for 
which  statistics  are  available, 

15,583,512  hundredweight  {)f  Colorado 
Area  No.  2  potatoes  were  inspected 
under  the  order  and  sold  into  the  fresh 
market.  Ba.sod  on  an  estimated  average 
f.o.b.  price  of  .$12.75  per 
hundredweight,  the  ('ommitttie 
estimat(!.s  that  71  Area  No.  2  handlers, 
or  about  89  percent,  bad  annual  receipts 
of  less  than  $7,000,000.  In  view'  of  the 
foregoing,  the  majority  of  Colorado  Area 
No.  2  potato  handlers  may  be  classified 
as  small  entities. 

In  addition,  based  on  information 
provided  by  the  National  Agricultural 
.Stati.stics  Service,  the  average  producer 


price  for  Colorado  fall  potatoes  for 
2010-2011  was  $9.37  per 
hundredweight.  The  average  annual 
fresh  potato  revenue  for  each  of  the  180 
Colorado  Area  No.  2  potato  producers  is 
therefore  calculated  to  be  approximately 
.$811,208.  Consequently,  on  average, 
many  of  the  Area  No.  2  (Colorado  potato 
producers  may  not  be  classified  as  small 
entities. 

This  rule  relaxes  the  minimum  grade 
requirement  for  size  B  and  1-inch  to 
T’A-inch  diameter  round,  red-skinned 
potato  varieties  from  U..S.  No.  1  grade  to 
U.S.  Commercial.  Authority  for  this 
action  is  contained  in  §§948.21  and 
948.22. 

This  relaxation  is  expected  to  benefit 
the  producers,  handlers,  and  consumers 
of  Colorado  potatoes  by  allowing  a 
greater  quantity  of  fresh  potatoes  from 
the  production  area  to  enter  the  market. 
This  anticipated  increase  in  volume  is 
expected  to  translate  into  greater  returns 
for  handlers  and  producers,  and  more 
purchasing  options  for  consumers. 

After  discussing  possible  alternatives 
to  this  rule,  the  Committee  determined 
that  a  relaxation  in  the  grade 
requirement  for  small-size,  round,  red¬ 
skinned  potatoes  from  U..S.  No.  1  to  U.S. 
Commercial  would  sufficiently  meet  the 
industry’s  current  needs  w'hile 
maintaining  the  integrity  of  the  order. 
During  its  deliberations,  the  Committee 
considered  making  no  changes  to  the 
handling  regulations  as  well  as  relaxing 
the  minimum  grade  recpiiremont  for  all 
small-size  potatoes  to  U.S.  No.  2.  The 
Committee  believes  that  a  relaxation  in 
the  handling  regulation  for  small 
potatoes  is  nef:essary  to  allow  handlers 
to  pursue  new'  markets,  but  low'ering  the 
grade  requirements  for  small-size 
potatoes  to  U.S.  No.  2  would  erode  the 
quality  reputation  of  th»!  area’s  potatoes. 
'I’he  (Committee,  therefore,  found  that 
there  were  no  other  viable  alternatives 
to  the  rectnnmended  relaxation  of  the 
minimum  grade  requirements  tor  round, 
red-skinned  pf)latoes  handled  under  the 
order  from  U..S.  No.  1  to  U..S. 

(xjin  mercial. 

In  accordance  with  the  Paperw'ork 
Reduction  A(d  of  1995,  (44  U.S.(]. 

’  Chapter  35),  the  order’s  information 
collet.'lion  recpiirements  have  been 
previously  approved  by  the  Office  of 
Management  aipi  Budgcit  (OMB)  and 
assigned  OMB  No.  0581-0178.  No 
changes  in  those  requinmients  as  a 
result  of  this  action  ans  necessary. 
Should  any  changes  become  mscessary, 
thi'v  would  be  submitted  to  OMB  for 
approval. 

i  bis  rule  will  not  impose  any 
additional  niporting  or  recordkeeping 
requinmienfs  on  either  small  or  large 
potato  handlers.  As  w'ith  all  Federal 


marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  indu.stry  and  public 
sec:tor  agencies. 

AMS  is  committed  to  complying  with 
the  E-government  Act,  to  promote  the 
use  of  the  Internet  and  other 
information  technologies  to  provide 
increased  opportunities  for  citizen 
access  to  Government  information  and 
services,  and  for  other  purposes.  In 
addition,  USDA  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlan,  or  conflict  with  this  rule. 

Further,  the  Committee’s  meeting  was 
w'idely  publicized  throughout  the 
(Colorado  potato  industry  and  all 
interested  persons  wore  invited  to 
attend  the  meeting  and  participate  in 
(Committee  deliberations.  Like  all 
Committee  meetings,  the  July  19,  2012, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue. 
Finall}',  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  busine.s.ses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  wu'w.ams.usda.gov/ 
MarketingOrdersSmallBusinessGuicie. 
Any  que.stions  about  the  compliance 
guide  should  be  sent  to  Laurel  May  at 
Ibe  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

This  rule  invites  comments  on  a 
modification  of  the  grade  and  maturity 
niquirement  prescribed  under  the 
Ojlorado  potato  marketing  order.  Any 
comments  received  will  be  considered 
prior  to  the  finalization  of  this  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
f^ommittee’s  recommendation,  and 
other  information,  it  is  hereby  found 
that  this  interim  rule,  as  hereinafter  set 
forth,  w'ill  tend  to  effectuate  the 
declartid  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unneces.sary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  nile  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  is  a  relaxation 
of  the  current  handling  regulation;  (2) 
handlers  are  already  shipj)ing  potatoes 
from  the  2012-2018  crop  and  may  want 
to  take  advantage  of  this  relaxation  as 
soon  as  possible;  (3)  handlers  are  aw'are 
of  this  rule,  which  was  initiated  by  the 
industry  and  unanimously 
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roeoniinended  by  the  C>)inniitlee  at  a 
public  meeting  during  which  interested 
parties  had  an  opportunity  to  provide 
input;  and  (4)  this  rule  provides  a  60- 
day  conuuent  period  and  any  comments 
received  will  lx;  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
recjuirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  (iFR  part  94H  is  amended  as 
follows; 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

■  1.  The  authority  citation  for  7  CFR 
part  948  continues  to  read  as  follows: 

Authority;  7  (ini-G74. 

■  2.  In  948,386.  paragraphs  (a)(3)  and 
(4)  are  revised  to  read  as  follows: 

§948.386  Handling  regutation. 

***** 

(a)*  *  * 

(3)  t '^-/nc/i  minimum  to  2'/4-iuch 
maximum  diametnr  (Sizo  B).  II.S. 
Commercial  grade  or  better. 

(4)  1-inch  minimum  diameter  to  I  '/i- 
inch  maximum  diameter.  ll.S. 
Commercial  grade  or  better. 
***** 

Dated;  De(;einl)er  2().  2012. 

David  R.  Shipman, 

Adininiatralnr,  Agricultural  Marketing 
Service. 

|FR  Doi:.  20 12-;) I,';  13  Fil<!(l  12-31-12:  H.43  ami 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 2-0482;  Directorate 
Identifier  2012-NE-14-AD;  Amendment  39- 
17290;  AD  2012-25-09] 

RIN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  Turbofan  Engines 

agency:  Federal  Aviation 
Administration  (F’AA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthine.ss  directive  (AD)  for  all 
Rolls-Royce  pic  (RR)  RB211-524C2-19: 
RB21  l-.'j24CT2-T-19;  RB21  l-.524(;.3-l 9; 
RB2n-524G3-T-19;  RB211-.'j24H2-19; 
RB211-r)24H2-T-19;  RB21  l-.'j24H-36; 
RB21  l-.'j24H-T-3R:  RB21 1-.535E4-37; 


RB21 1-535E4-B-37;  RB21 1-535E4-B- 
7.5;  and  RB21  l-r)35E4-C-37  turbofan 
engines.  This  AD  w’as  prompted  by  an 
investigation  by  RR  concluding  that 
certain  intermediate-pressure  (IP) 
turbine  discs  produced  before  1997  by 
a  certain  .supplier  may  contain  steel 
inclusions.  This  AD  requires  removal  of 
the  affected  IP  turbine  di.scs  to  inspiK:t 
them  for  steel  inclusions,  and  removal 
of  the  affected  discs  from  service  if  they 
fail  the  inspection.  'I’liis  AD  also 
requires  removal  from  service  of  some 
IP  turbine  discs  at  reduced  life  limits. 

We  are  issuing  this  AD  to  prevent 
uiicontained  IP  turbine  di.se  failure, 
engine  failure,  and  damage  to  the 
airplane. 

DATES:  This  AD  becomes  effective 
February  6,  2613.  The  Director  of  the 
Federal  Register  a[)proved  the 
incorporation  by  reference  of  certain 
publications  listed  in  this  AD  as  of 
February  6,  2013. 

ADDRESSES:  The  Docket  Operations 
office  is  located  at  Docket  Management 
Facility,  IJ.S.  Department  of 
Transportation,  1200  New  Jersey 
.'\venno  SE.,  We.st  Building  Ground 
Floor,  Room  W12-140,  Washington,  D(] 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Strom,  Aerospace  Engineer,  Engine 
(Certification  (Office,  FAA,  Engine  & 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington.  MA  01803; 
phone;  781-238-7143;  fax:  781-238- 
7199;  email;  alan.strom&faa.gov. 
SUPPLEMENTARY  INFORMATION; 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  GFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  July  11. 2012  (77  FR  40820). 
I’hat  NPRM  proposed  to  correct  an 
unsafe  condition  for  the  specified 
products.  The  M(]A1  states: 

The  inspection  of  .several  intermediate 
pre.ssure  (IF)  turbine  discs  at  past  engine 
overhauls  identified  the  presence  of  steel 
inclusions  in  these  parts.  Further 
investigation  concluded  that  all  affected  parts 
were  manufactured  from  billets  produced 
before  1997  at  a  certain  supplier  wh.o  also 
melted  steel  in  the  same  furnaces.  Initial 
engineering  evaluation  concluded  that  the 
lives  of  the  parts  would  not  be  affected  by  the 
presence  of  the  said  steel  inclusions.  This 
evaluation  has  been  recently  repeated, 
utilising  improved  structural  analysis,  and  it 
is  now  concluded  that  the  currently 
published  lives  of  tile  components  cannot  he 
supported  for  some  discs  with  a  steel 
inclusion. 

We  are  i.ssuing  this  AD  to  prevent 
uncontained  IP  turbine  disc  failure. 


engine  failure,  and  damage  to  the 
airplane. 

(Comments 

We  gave  the  publir:  the  opportunity  to 
|iarticipate  in  developing  this  AD.  We 
considered  the  comments  ret:eived.  The 
following  presents  the  comments 
received  on  the  jiroposal  and  the  F'AA’s 
response  to  each  comment. 

Request  To  Provide  Alternative  to 
Inspection 

One  commenter,  American  Airlines, 
requested  that  we  allow  replacement  of 
the  removed  IP  turbine  disc  with  a 
serviceable  part  as  an  alternative  to  the 
inspection  mandated  by  paragraph  (f)  in 
the  proposed  AD.  Amefican  noted  that 
including  this  alternative  would  allow 
operators  to  avoid  the  added  exiiense  of 
an  inspection  of  discs  that  are  being 
removed  from  servii;e. 

We  agree.  We  revi.sed  paragraph  (f)  of 
the  Gompliance  section  of  the  AD  to 
allow' replacement  of  an  affected  disc 
w'itli  a  part  eligible  for  installation. 

Request  To  Redefine  “Shop  Visit" 

One  commenter,  FedEx  Express, 
requested  that  we  redefine  “shoj)  visit” 
as  any  IP  turbine  disc  exjmsed  at  shop 
visit,  engine  Level  3  (Refurbishment), 
Level  4  (Overhaul),  or  05  Modide  Level 
2  (Gheck  and  Rejiair).  FedEx  Expre.ss 
indicated  that  this  change  would  align 
the  AD  with  the  current  wording  in  RR 
Alert  .Service  Bulletin  (A.SB)  RB.211- 
72-AG4‘l3,  dated  October  12,  2012. 

We  do  not  agree.  The  terms  ‘Level  3’ 
and  ‘Level  4’  are  not  specific  enough  to 
be  enforceable.  Our  definition  of  shop 
visit  in  the  AD  is  consistent  with  the 
definition  in  MGAI  AD  No.  2t)l 2-0060, 
dated  April  18.  2012.  We  did  not  change 
the  AD  based  on  this  comment. 

Request  To  Remove  Reference  to 
Demagnetization 

('.ornmenter  Rolls-Royce  requested 
that  we  remove  the  reference  to 
demagnetization  from  (Compliance 
paragrajih  (f).  The  disc  does  not  need  to 
1)0  demagnetized  as  it  will  be 
magnetized  as  part  of  the 
.Superconductive  Quantitative  Inductive 
Device  (.SQUID)  inspection  process 
reqinred  by  paragraph  (f). 

We  agree.  We  changed  the  references 
in  (Compliance  paragraphs  (11(1)  and 
(f)(2)  from  ‘‘clean,  demagnetize,  and 
perform  *  *  *”  to  “clean  and  perform 
*  *  *”.  The  first  sentence  in  paragraph 
(11(1)  now  reads;  “If  below  the 
inspection  threshold,  clean  and  perform 
a  Superconductive  Quantitative 
Inductive  Device  (SQUID)  inspection  of 
the  disc  at  the  next  shop  visit  or  before 
the  disc  reaches  the  inspection 
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threshold,  whichever  is  later.”  The  first 
sentence  in  paragraph  {f)(2)  now  roads: 
“Jf  above  the  inspection  threshold,  clean 
and  perform  a  SQDIO  inspection  of  the 
disc  if  in  the  shop  or,  at  the  next  shop 
visit,  whichever  ocr;urs  first.” 

Request  To  Allow  Full  Life  Limit  for 
Parts  That  Pass  Inspection 

Coniinenter  Rolls-Royce  asked  that  we 
clarify  in  the  AD  that  the  new,  lower  life 
limits  in  Appendix  2  of  ASB  RB.211- 
72-AG493  do  not  apply  to  a  part  that 
has  passed  the  SQUID  inspection.  Rolls- 
Royce  noted  that  the  maximum  life  as 
defined  in  Appendix  2  only  limits  the 
disc  until  it  has  had  the  SQUID 
inspection  and  been  confirmed  as 
inclusion-free.  If  the  disc  has 
successfully  passed  the  inspection,  then 
it  can  be  returned  to  service  for  the 
remainder  of  its  life  as  defined  by  the 
Time  Limits  Manual. 

We  agree.  We  changed  the  AD  by 
adding  the  phrase  “unless  it  has  passed 
the  inspection  required  by  paragraph  (f) 
of  the  AD”  to  paragraph  {g){3).  This 
paragraph  now  reads:  “Do  not  return  to 
service  any  disi:  that  exceeds  its 
maximum  life  (in  cycles),  as  found  in 
Appendix  2  of  RR  ASB  No.  RB. 21 1-72- 
AG493,  Revision  2,  dated  October  12, 
2012,  unless  it  has  passed  the 
inspection  required  by  paragraph  (0  of 
the  AD.” 

Conclusion 

We  reviewed  the  available  data, 
including  the  comments  received,  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
with  the  changes  described  previously. 
We  determined  that  the.se  changes  will 
not  increase  the  economic  burden  on 
any  operator  or  increase  the  scope  of  the 
AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
about  200  engines  installed  on  airplanes 
of  U.S.  registry.  We  al.so  estimate  that  it 
will  take  about  12.5  work-hours  per 
engine  to  inspect  an  IP  turbine  di.se.  The 
average  labor  rate  is  $85  per  work-hour. 
In  addition,  77  discs  must  be  removed 
earlier  than  the  existing  Airworthiness 
Limitation  Section  requires.  A  prorated 
replacement  IP  turbine  disc  would  cost 
about  $9,925  per  engine.  We  also 
estimate  the  cost  of  replacing  a  disc  if 
it  fails  the  inspection  is  $225,000.  Based 
on  these  figures,  we  estimate  the  cost  of 
the  AD  on  U.S.  operators  to  be  $976,725. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
sef;tion  106,  describes  the  authority  of 


the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  111,  Section  44701: 
General  requirements.”  Under  that 
.section,  (Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  aiid  proc;edures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addres.ses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Fxecutive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regidatory  Policies  and  Procedures 
(44  FR  11034,  FTibruary  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
P'lexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  Al)  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  F’riday, 
except  Federal  holidays.  'I'he  AD  docket 
contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  stniet  address  for 
the  Docket  Operations  office  (phone: 
(800)  647-5527)  is  provided  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  aft(;r 
receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Avi,ation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2012-25-09  Rolls-Royce  pic:  Amendment 
39-17290;  Docket  No.  FAA-201 2-0482; 
Directorate  Identifier  2012-NE-14-AD. 

(a)  Effective  Date 

This  airworthiness  directive  (AD) 
becomes  effeictive  F'ebruary  6.  2013. 

(b)  Affected  ADs 

None. 

(c)  Applicability 

This  AD  applies  to  all  Rolls-Royce  pic 
(RR)  RB211-524G2-19;  RB211-524G2- 
T-19;  RB211-524G3-19;  RB211-524G3- 
T-19;  RB211-524H2-19;  RB211- 
524H2-T-19;  RB21 1-524H-36;  RB211- 
524H-T-36;  RB211-535E4-37;  RB211- 
535E4-B-37:  RB211-535E4-B-75;  and 
RB21 1-535E4-C-37  turbofan  engines 
with  intermediate-pre.s.sure  (IP)  discs 
listed  in  Appendix  1  and  Appendix  2  of 
RR  Alert  Service  Bulletin  (ASB)  No. 
RB.211-72-AG493,  Revision  2,  dated 
Uctober  12,  2012. 

(d)  Reason 

This  AD  was  prompted  by  an 
investigation  by  RR  concluding  that 
certain  IP  turbine  discs  produced  before 
1997  by  a  certain  supplier  may  contain 
.steel  inclusions.  We  are  issuing  this  AD 
to  [)revent  uncontained  IP  turbine  disc 
failure,  engine  failure,  and  damage  to 
the  airplane. 

(e)  Actions  and  Compliance 

Unless  already  done,  do  the  following 
actions. 

(f)  Disc  Inspection 

After  the  effective  date  of  this  AD,  u.se 
Appendix  1  and  Appendix  2  of  RR  ASB 
No.  RB.21 1-72-AG493,  Revision  2, 
dated  October  12,  2012,  to  determine  if 
the  IP  turbine  disc  is  below  or  above  the 
inspection  threshold. 

(1)  If  below  the  inspection  threshold, 
clean  and  perform  a  Superconductive 
Quantitative  Inductive  Device  (SQUID) 
inspection  of  the  disc  at  the  next  shop 
visit  or  before  the  disc  reaches  the 
inspection  threshold,  whichever  is  later. 
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ll.se  Ajjpenilix  4  r)f  RK  ASH  No.  RB.211- 


72-AC;4<i3,  Revision  2,  dated  October 
12,  2012,  to  peilorm  tin;  SQUID 
insp(!ction. 

(2)  11  above  the  inspection  threshold, 
cUs'in  and  perform  a  .SQUID  inspection 
of  the  disc  if  in  the  shop  or,  at  the  next 
shop  visit,  vvhicluiver  occurs  first.  U.se 
Appendix  4  of  RR  ASB  No.  RB. 2 11-72- 
AU493,  Revision  2,  dated  October  12, 
2012.  to  ptirform  the  .SQUID  inspection. 

(.3)  Do  not  return  to  service  any  disc 
that  fails  the  inspection  retpiired  hv  this 
AD. 

(4)  Instead  of  p(!rforniing  the 
inspection  rotpured  by  paragraph  (H. 
you  may  replace  an  afhuited  disc  with 
a  part  eligible  for  installation.  .See 
A[)pendix  1  and  Apjrendix  2  of  RR  ASB 
No.  RB.2 1  l-72-AU4!),3,  Revision  2, 
dated  October  12,  2012,  to  fletermiiK!  if 
you  have  an  affected  (list;. 

(g)  Di.sc  Fife  Intervals 

(1 )  After  the  effective  dati;  of  this  AD, 
us<!  Appendix  2  of  RR  ASB  No.  RB.211- 
72-A0493.  Revision  2,  datcul  October 
12,  2012,  to  det(!rmine  the  maximum 
life  (in  cycles)  of  affected  IB  turbine 
di,sc(.s). 

(2)  Removt!  from  .service  any  di.sc  at 
th(!  next  shop  visit  or  before  it  exceeds 
its  maximum  life  (in  cycles),  wdiichever 
is  later,  as  found  in  Appendix  2  of  RR 
ASB  No.  RB.211-72-A(;4‘1.3.  Revision  2. 
dated  October  12,  2012. 

(.3)  Do  nf)t  return  to  service  any  disc 
that  exc(H!ds  its  maximum  life  (in 
i;ycles)  as  found  in  Appendix  2  of  RR 
ASB  No.  RB.211-72-A(i493,  Revision  2, 
dated  October  12,  2012,  unless  it  has 
pa.s.sed  the  inspection  rerpured  by 
paragraph  (0  of  the  AD. 

(h)  Definition  of  Shop  Visit 

For  purpo.ses  of  this  AD,  a  shop  visit 
is  defined  as  induction  into  the;  shop 
where  the  IB  and  low  [iressure  (l.B) 
turbine  module  is  removed  from  the 
engine,  and  any  casing  is  removed  from 
the  IB  and  LB  turbine  module. 

(i)  Credit  for  Previous  Actions 

If  you  performed  the  actions  reipiired 
by  paragraph  (f)  using  RR  ASB  No. 
R'B.211-72-AG493,  Revision  1,  dated 
November  1 1 , 201 1 ,  you  met  the 
njquirements  of  this  AD. 

(j)  Alternative  Methods  of  (Compliance 
(AMOCs) 

rhe  Manager.  Engine  (Certification 
Office,  may  ajiprove  AMOCCs  for  this 
AD.  Use  the  jirocedures  found  in  14 
(CFR  39.19  to  make  your  reipiest. 

(k)  Related  Information 

(I)  For  more  irdbrmation  about  this 
AD,  contact  Alan  Strom.,  Aerospaci; 


Engineer,  Engim;  (Certification  Office, 

FA  A,  Engine  &  Bropeller  Directorate,  12 
New  England  Executive  Bark, 

Burlington,  MA  0180.3;  phone:  781- 
238-714.3;  fax:  781-238-7199;  email: 
(ilan.!ttrnm<!lf(ia.g()v. 

(2)  European  Aviation  .Safety  Agency 
AD  2012-0000,  dated  April  18,  2012 
pertains  to  the  subject  of  this  AD. 

(1)  Material  Incorporated  by  Reference 

(1)  The  Direi:tor  of  the  Federal 
Register  approved  tin;  inc  oriioration  hv 
reference  (IBR)  of  the  service 
information  listed  in  this  paragraph 
under  .I  U..S.(C.  ,'i.'i2(a)  and  1  (CFR  |)art  .'ll. 

(2)  You  must  use  this  service 
information  as  aiiplicahle  tf)  do  the 
actions  recpiired  hv  this  AD.  imh^ss  the 
AD  specifies  otherwise. 

(i)  Rolls-Royce  (RR)  pic  Alert  Service 
Bulletin  No.  RB.21  l-72-A(;493, 
Revision  2,  dated  ()c:toher  12,  2012. 

(ii)  Re.served. 

(3)  For  sinvice  information  idimtified 
in  this  AD,  contact  Rolls-Royce  pic, 
(Corjiorate  (Communications,  B.O.  Box 
31,  Derby,  England,  DE248B);  phone: 
011-44-1332-242424;  fax:  011-44- 
1332-245418  or  email  from  http:// 
www.rolls-rovceKcoin/contdct/ 

civil  toani.jsp,  or  download  the 
publication  from  https:// 
www.udiomaiiagvr.coni. 

(4)  You  may  view'  this  service 
information  at  FAA.  FAA,  Engine  ik 
Bropeller  Directorate,  12  New  England 
Executive  Bark,  Burlington,  MA.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  781-238-7125. 

(5)  You  may  view  this  .service 
information  at  the  National  Archives 
and  Records  Administration  (NARA). 
For  information  on  the  availability  of 
this  material  at  NARA,  call  202-741- 
0030,  or  go  to:  http:/7www.archivas.gov/ 
ji:deral-n:gistin  /cfv/ ibr-locutians.htiui . 

l.ssiiefl  in  Iturlington.  Massaclnisetls,  on 
neceinher  7.  2012. 

(Colleen  M.  D’Alessanriro, 

Assistant  Managnr,  Engine  &  Propeller 
Directorate,  Aircraft  Certification  Service. 

IKK  Ooc.  2(n2-:HO:fH:i  l  ilod  12-:tl-12;  8:4r.  ani| 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 2-0939;  Directorate 
Identifier  2011-NM-200-AD;  Amendment 
39-17298;  AD  2012-26-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus 
Airplanes 

AGENCY;  Federal  Aviation 
Administration  (FAA).  Department  of 
I'ransportation  (DOT). 
action;  Final  rule. 

SUMMARY;  We  are  adopting  a  new 
airw'orlhiness  directive  (AD)  for  c;ertain 
Airbus  Model  A33n-2()2.  -20.3,  -22.3. 
-243,  -302,  -32.3,  -342,  and  -.343 
airplaiHLs;  and  Model  A340-.31.3 
airplanes.  This  AD  was  prompted  hv 
reports  that  a  sjiecific  hatch  of  cargo 
doors  might  have  deviations  in  cpiality 
related  to  door  structure,  such  as 
irregular  bore  holes,  improper 
application  of  .sealant  and  paint,  or 
uncleanline.ss.  This  AD  re<|uires 
inspecting  to  identify  the  part  and  .serial 
numhi^rs  of  the  forw'ard  and  aft  cargo 
doors,  and  replacing  the  affected  cargo 
doors.  We  are  i.ssuing  this  AD  to  prevent 
the  degradiid  structural  capability  of  the 
cargo  door,  a  primary  structure,  from 
hiading  to  failure  of  the  door,  which 
could  lead  to  a  breach  through  the  door 
or  the  door  detaching  from  the  airplane, 
resulting  in  potential  rapid 
decompression. 

DATES;  This  AD  becomes  effective 
February  H,  2013. 

The  Director  of  the  Federal  Register 
approved  the  iiu.orfioralion  by  reference 
of  certain  publications  listed  in  this  AD 
as  of  February  6,  2013. 

ADDRESSES;  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
wiviv.reguhitinns.gov  or  in  pt>rson  at  the 
U..S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  (iround  Floor,  Room  W12-140, 
1200  New  )i;r.sey  Avenue  SE., 
Washington,  DO 

FOR  FURTHER  INFORMATION  CONTACT; 

Vladimir  Ulyanov,  Aerospace  Engineer, 
International  Branch,  ANM-llO, 
Transport  Airplane  Directorate,  FAA, 
1001  land  Avenue  .SW.,  Renton, 
Washington  98057-3350;  tele])hone 
(425)  227-1138:  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  liotice  of  jrroposed 
rulemaking  (NBRM)  to  amend  14  U.FR 
part  39  to  include  an  AD  that  wr)uld 
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apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  September  20,  2012  (77  FR 
58336).  That  NPRM  proposed  to  correct 
an  unsafe  condition  for  the  sp(H;ified 
products.  The  Mandatory  Continuing 
Airworthine.ss  Information  (MCAI) 
states; 

Investigations  liave  shown  that  a  specific 
hatch  of  cargo  doors  might  liavn  deviations  in 
quality,  such  as  irregular  twre  holes, 
improper  application  of  sealant  and  paint  or 
cleanliness.  These  production  deviations  are 
related  to  the  quality  of  the  door  structure. 

This  condition,  if  not  corrected,  may 
degrade  the  structural  integrity  of  the  affected 
Forward  (Fwd)  and  Aft  cargo  doors. 

For  the  reasons  described  above,  this 
IFiiuropean  Aviation  Safety  Agency  (EASA)l 
AD  requires  a  one-time  inspetdion  to  identify 
the  (part  and  serial  numbers  of  thel  Fwd  and 
Aft  cargo  doors,  and  replacement  of  the 
affected  cargo  doors. 


The  unsafe  condition  is  the  degraded 
.structural  capability  of  the  cargo  door,  a 
primary  structure,  w’hich  could  lead  to 
failure  of  the  door,  which  could  detach 
from  the  airplane  or  have  a  breach 
through  the  door,  resulting  in  potential 
rapid  decompression.  Required  actions 
include  contacting  the  FAA  or  EASA  (or 
its  delegated  agent)  for  repair 
instructions  for  any  door  part/.serial 
number  that  cannot  be  identified  for  a 
specified  airplane.  You  may  obtain 
further  information- by  examining  the 
MCAI  in  the  AD  docket. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  (77 
FR  58336,  September  20,  2012)  or  on  the 
determination  of  the  cost  to  the  public. 

Conclusion 

We  review'ed  the  available  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed,  except  for  minor  editorial 
changes.  We  have  determined  that  these 
minor  changes: 

•  Are  consi.stent  with  the  intent  that 
was  proposed  in  the  NPRM  (77  FR 
58336,  September  20,  2012)  for 
correcting  the  unsafe  condition;  and 

•  Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM  (77  FR  58336, 
September  20,  2012). 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
about  6  products  of  U.S.  registry.  Wo 
also  estimate  that  it  will  take  about  2 
work-hours  per  product  tocomply  with 
the  basic  requirements  of  this  AD.  The 
average  labor  rate  is  $85  per  work-hour. 


Based  on  these  figures,  we  estimate  the 
cost  of  this  AD  to  the  IJ.S.  operators  to 
be  $1 ,020,  or  $1 70  per  product. 

In  addition,  we  estimate  that  any 
necessary  follow-on  actions  would  tak*; 
about  52  work-hours  and  require  parts 
costing  SO,  for  a  cost  of  $4,420  per 
product.  The  manufacturer  has  agreed  to 
reimburse  these  labor  costs.  Where  the 
service  information  lists  required  parts 
costs  that  are  covered  under  warranty, 
we  have  assumed  that  there  will  be  no 
charge  for  these  parts  As  we  do  not 
control  warranty  coverage  for  affected 
parties,  .some  parties  may  incur  costs 
higher  than  estimated  here.  We  have  no 
way  of  determining  the  number  of 
products  that  may  need  these  actions. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I. 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  "Subtitle  Vll: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII. 
Part  A,  Subpart  III,  Section  44701; 
General  requirements.”  Under  that 
section,  Congress  charges  the  F'AA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
becau.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  di.scussed  above,  I 
certify  that  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  I^ibruary  26,  1979); 

3.  Will  not  affect  intrastate  aviation  in 
Alaska;  and 

4.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


We  i)repared  a  roguljitory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  dot:ket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  httpj/ 
wn'xv.ragulations.gov';  or  in  person  at  the 
Docket  Operations  office  betw'een  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  the  NPRM  (77  FR  58336, 
September  20,  2012),  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  .street  address  for 
the  Docket  Operations  office  (telephone 
(800)  647-5527)  is  in  the  ADDRESSES 
section.  Comments  will  be  available  in 
the  AD  docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
.Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  IJ.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2012-26-03  Airbus:  Amendment  39-17298. 
Docket  No.  FAA-201 2-0939;  Directorate 
Identifier  2011-NM-200-AD. 

(a)  Effective  Date 

This  airworthiness  directive  (AD)  becomes 
effective  February  6,  2013. 

(b)  Affected  ADs 

None. 

(c)  Applicability 

This  AD  applies  to  Airbus  airplanes, 
certificated  in  any  category,  as  identified  in 
paragraphs  {c)(l)  and  (c)(2)  of  this  AD. 

(1)  Model  A330-202,  -203,  -223,  -243, 
-302,  -323,  -342,  and  -343  airplanes, 
manufacturer  serial  numbers  (MSN)  0796, 
0832,  0840,  0845,  0849,  0853,  0855,  0861, 
0862,  0866,  0868,  0871,  0873,  0876, 0879, 
0882, 0885, 0887, 0889, 0891, 0892, 0896, 
0898,  0899,  0903,  0904,  0905, 0907, 0913, 
0927,  0930,  0935,  0936,  0937,  0940, 0943, 
0944,  0946,  0949,  0952,  0954,  0964, 0971, 
0975,  0982  through  0986  inclusive,  0988, 
0989, 0990. 0992, 0994, 0995, 0997, 0998, 
0999, 1001,  1002, 1003,  1006,  1007,  1009 
through  1016  inclusive,  1018,  1020,  1022, 
1023, 1026, 1028,  1029,  1037,  1045,  1049, 
1052, 1053,  1055, 1058, 1060,  1061,  1065 
through  1067  inclusive,  1071  through  1075 
inclusive,  1077, 1080,  and  1082. 
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(2)  Model  A340-;n3  airplanes,  MSN  0935 

(d)  Subject 

Air  Transport  Association  (ATA)  of 
America  (^ode  52:  Doors. 

(e)  Reason 

This  AD  was  prompted  by  reports  that  a 
specific  batch  of  cargo  doors  might  have 
deviations  in  (jiiaiity  related  to  docrr 
structure,  such  as  irregular  bore  holes, 
improper  a|)plication  of  sealant  and  paint,  or 
uncleaidiness.  We  are  issuing  this  AD  to 
prevent  the  degraded  structural  capability  of 
the  cargo  door,  a  primary  structure,  from 
leading  to  failure  of  the  door,  which  could 
detach  from  the  airplane  or  have  a  breach 
through  the  door,  resulting  in  pottmtial  rapid 
decompression. 

(f)  Compliance 

You  are  responsible  for  having  the  actions 
recpiired  by  this  AD  performed  within  the 
c:ompliance  times  specified,  unless  the 
actions  have  already  been  done. 

(g)  inspection 

At  the  later  of  the  times  specified  in 
paragraphs  (g)(1)  and  (g)(2)  of  this  AD: 
ln.s|)ect  to  identifv  the  part  numbcir  and  .serial 
number  of  the  airplane’s  forward  and  aft 
cargo  doors,  as  a|)plir:ahie  to  M.SN,  in 
accordance  with  the  Accomplishment 
Instructions  of  Airbus  Mandatory  Service 
Bulletin  A;t:30-52-'108:t,  dated  May  31,  2011 
(for  Model  A330  airplaiujs);  or  Airbus 
Mandatory  .Service  Bulletin  A34()-52-4093, 
dated  May  31, 2011  (for  Model  A340 
airplanes).  A  review  of  airplane  maintenance 
records  is  acceptable  in  lirm  f)f  this 
inspection  if  the  part  number  and  serial 
number  of  the  door  can  be  conclusively 
determined  from  that  review. 

(1)  Prior  to  the  accumulation  of  7,400  total 
flight  cycles,  or  72  months  after  the  airplane’s 
first  flight,  whichever  occurs  first. 

(2)  Within  60  days  after  the  effective  date 
of  this  AD. 

(h)  Replacement 

If,  during  IIh;  inspection  recpiirerl  by 
paragraph  (g)  of  this  AD,  the  part  number  and 
serial  number  i)f  the  airplane’s  forward  and/ 
or  aft  cargo  doors,  as  a[)])licable  io  airplane 
M.SN,  are  identified  in  Airbus  Mandatory 
Service  Bulletin  A330-52-3083,  date<l  May 
31, 201 1  (for  Model  A330  airplanes);  or 
Airbus  Mandatory  .Service  Bulletin  ,^34(^-52- 
4093,  dated  May  31, 2011  (for  Model  A340 
airplanes):  Before  further  flight,  replace  the 
affected  door  with  a  new  or  serviceahlt;  door, 
in  ac;r:ordance  with  the  Accomplishment 
Instructions  of  Airbus  Mandatory  .Service 
Bulletin  A330-52-3083.  dated  May  31. 2011 
(for  Model  A330  airplanes);  or  Airbus 
Mandatory  Service  Bulletin  A340-52-4093 
(for  Model  A34fl  airplanes),  dated  May  31 . 

201 1 . 

(i)  Repair 

If,  during  the  inspection  retiuired  by 
paragraph  (g)  of  this  AD,  there  is  any 
discrepancy  between  the  installed  forward 
and/or  aft  c:argo  doors  j)art/.serial  number  and 
the  airj)lane  M.SN,  as  that  part/serial  number 
and  M.SN  are  identified  in  Airbus  Mandatory 
.Service  Bulletin  A330-52-3()83.  dated  May 


31, 2011  (for  Model  A330  airplanes);  or 
Airbus  Mandatory  Service  Bulletin  A340-52- 
4093,  dated  May  31,  2011  (for  Model  A340 
airplanes):  W'ithin  10  days  after 
accomplishing  the  inspection,  contact  the 
Manager,  International  Branch,  ANM-116, 
Transport  Airplane  Directorate.  FAA,  or  the 
European  Aviation  Safety  Agency  (EASA)  (or 
its  delegated  agent),  for  further  instructions 
and  time  limits,  and  accomplish  those 
instructions  within  the  specified  time  limits. 

(j)  Parts  Installation  Prohibition 

As  of  the  effective  date  of  this  AD,  no 
person  may  install  on  ipiy  airplane  a  forward 
or  aft  cargo  door  that  was  removed  from  any 
airplane  as  required  by  paragraph  (h)  of  this 
AD. 

(k)  Other  FAA  AD  Provisions 

The  following  provisions  also  apply  to  this 
AD: 

(1)  Alternative  Methods  of  Compliance 
lAMOCsj:  The  Manager,  International 
Branch,  FAA,  has  the  authority  to  approve 
AMOCs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  (T'K  39.19,  In 
accordance  with  14  (iFR  39.19,  .send  your 
request  to  your  principal  inspector  or  local 
Flight  .Standards  District  Office,  as 
appropriate.  If  sending  iidbrnlation  directly 
to  the  International  Branch,  send  it  to  ATFN: 
Vladimir  Ulyanov,  Aerospace  Engiiujer, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  E'AA,  1601  Linil 
Avenue  .SW.,  Kenton,  Washington  98057- 
33.56;  telephone  (425)  227-1138;  fax  (425) 
227-1149.  Information  may  be  emailed  to:  .9- 
ANM- 1 1 6-AMOC-liEQUESTS@faa.^ov. 

Before  using  any  approvt^d  AMOC,  notify 
your  ajrpropriate  principal  inspector,  or 
lacking  a  principal  inspector,  the  manager  of 
the  local  flight  standards  district  office/ 
certificate  holding  district  office.  The  AM(X) 
approval  letter  must  specifically  reference 
this  AD. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  u.se  these 
actions  if  they  are  FAA-approved.  (lorrective 
actions  are  considered  F.^A-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  reijuired 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(l)  Related  Information 

Refer  to  MOAI  EASA  Airworthiness 
Dinjctive  2011-0177,  dated  .Septembeu  15. 
2011  (corrected  .September  28.  2011).  and  the 
s<!rvice  information  identifitul  in  paragraphs 

(l) (1)  and  (1)(2)  of  this  AD,  for  related 
information. 

(1)  Airbus  Mandatory  Service  Bulhdin 
A330-52-3083.  dated  May  31, 201 1. 

(2)  Airbus  Mandatory  Service  Bulletin 
A340-52-4093,  dated  May  31,  2011. 

(m)  Material  Incorporated  by  Reference 

(1)  The  Director  of  the  E'ederal  Register 
approv(!d  the  incorporation  by  reference 
(IBK)  of  the  service  information  listed  in  this 
paragraph  under  5  U..S.C.  552(a)  and  1  CFR 
l>art  51. 

(2)  You  must  use  this  service  information 
as  applicable  to  do  iln!  actions  required  by 
this  AD,  unless  the  AD  specifies  otherwise. 


(i)  Airbus  Mandatory  .Service  Bulletin 
A330-52-3083.  dated  May  31. 2011. 

(ii)  Airbus  Mandatory  Service  Bulletin 
A340-52-4093,  dated  May  31,  2011. 

(3)  For  service  information  identified  in 
this  AD,  contact  Airbus  SAS — Airworthiness 
Office — EAL,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France;  telephone  +33 
5  61  93  36  96;  fax  +33  5  61  93  45  80;  email 
ainvorthiness.AJM- A340@airbus.com: 

Internet  http://www.airbas.com. 

(4)  You  may  review  copies  of  the  service 
inforir.ation  at  the  FAA,  'I’ransport  Airplane 
Directorate,  1601  Lind  Avenue  .SW.,  Renton, 
WA.  I’or  information  on  the  availability  of 
this  material  at  the  FAA.  call  425-227-1221. 

(5)  You  may  vi(!W  this  service  information 
that  is  incorporated  by  reference  at  the 
National  Archives  and  Ret;ords 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
202-74  1—6030,  or  go  to:  http:// 
www.archives.gov/ federal-ref’ister/cfr/ibr- 
locations.html. 

Issued  in  Renton,  Washington,  on 
December  14,  2012. 

Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen  ice. 

IFK  Do;..  2012-3102(1  Filed  12-31-12;  H:4.5  .iin) 
BILLING  CODE  4910-ia-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2011-1419;  Directorate 
Identifier  2010-NM-281-  AD;  Amendment 
39-17297;  AD  2012-26-02] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

AGENCY:  Federal  Aviation 
Adniiiiistratinn  (FAA),  IXTI’. 

ACTION:  Final  rule. 

SUMMARY:  We  are  superseding  an 
existing  airw'orthiness  directive  (AU)  for 
certain  The  Boeing  Company  Model 
737-30(1,  -400,  and  -,500  .series 
airplanes.  That  AD  currently  requires 
re|)etitive  inspections  for  cracking  of  the 
crown  area  of  the  fuselage  skin,  and 
corrective  actions  if  necessary.  This  new 
AD  adds  repetitive  inspections  for 
cracking  using  different  inspection 
methods  and  inspecting  additional 
areas,  and  corrective  actions  if 
necessary.  This  new  AD  also  requires 
additional  repairs  to  previously  repaired 
areas  and  rojietitive  inspections  for 
loose  fasteners  and  replacement  if 
necessary  in  certain  previously  repaired 
areas.  This  AD  also  reduces  certain 
compliance  times  and  extends  certain 
other  compliance  times.  This  AD  was 
prompted  hy  additional  reports  of 


10 


Federal  Register/ Vol.  78,  No.  1  / Wednesday,  jannary  2,  2013/Rules  and  Regulations 


c  racking  at  the  horizontal  chem-inill 
steps  away  from  the  lap  joints  over  the 
entire  crown  area,  and  vertit;al  clnnn- 
mill  cracks  adjacent  to  the  butt  joints. 

We  are  issuing  this  AD  to  detect  and 
correct  fatigue  cracking  of  the  fuselage 
skin,  which  could  cau.se  the  fuselage 
skin  to  fracture  and  fail,  and  result  in 
rapid  decompression  of  the  airplane. 
DATES:  This  AD  is  effective  February  6, 
201.3. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  a  certain  publication  li.sted  in  the  AD 
as  of  February  6,  2013. 

The  Director  of  the  Federal  Regi.ster 
approved  the  incorporation  by  reference 
of  a  certain  other  j)ublication  listed  in 
this  AD  as  of  August  1,  2005  (70  FR 
36821,  june  27,  2003). 

ADDRESSES:  k^or  service  information 
identified  in  this  AD.  contact  Boeing 
Commercial  Airplanes,  Attention;  Data 
&  Services  Management,  P.O.  Box  3707, 
MC  2H-t'>5,  Seattle,  Washington  98124- 
2207:  telephone  206-544-5000, 
extension  1;  fax  206-766-5680;  Internet 
hit  ps:l/  ivmv.  m  vhcxunp, fleet. com  .You 
may  review  copies  of  the  referenced 
service  information  at  the  FAA, 
Transport  Airplane  Directorate,  KiOl 
Lind  Avenue  SW.,  Renton,  Washington. 
For  information  on  the  availability  of 
this  material  at  the  FAA,  call  425-227- 
1221; 

Examining  the  AD  Docket 

You  may  examine  the  AD  dor:ket  on 
the  Internet  at  http:// 
wH'w.reguIations.fiov;  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  address  for  the 
Docket  Office  (phone:  800-647-5527)  is 
Document  Management  Facility,  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  We.st  Building 
Ground  Floor,  Room  W12-140,  1200 
New  (ersey  Avenue  SE.,  Washington, 

DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Lockett,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue  SW.,  Renton, 
Washington  98057-3356:  phone:  (425) 
917-6447;  fax:  (425)  917-6590;  email; 
wayne.lockett@faa.gov. 

SUPPLEMENTARY  tNFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NFRM)  to  amend  14  CFR 
part  39  to  supersede  AD  2005-13-27, 
Amendment  39-14164  (70  FR  .36821, 


June  27,  2005).  That  AD  applies  to  the 
specified  products.  The  NFRM 
publisluul  in  the  Federal  Regi.ster  on 
January  19,  2012  (77  FR  2669).  That 
NFRM  proposed  to  continue  to  require 
repetitive  inspections  for  i;racking  of  tin; 
crown  area  of  the  fuselage  skin,  and 
corrective  actions  if  necessary.  'I’hat 
NFRM  also  proposed  to  add  repetitive 
inspections  for  cracking  using  diffenmt 
inspection  methods  and  would  inspect 
additional  areas,  and  corrective  actions 
if  necessary.  That  NFRM  also  proposed 
to  require  additional  repairs  to 
previously  repaired  areas  and  repetitive 
inspections  for  ioo.se  fasteners  and 
replacement  if  necessary  in  certain 
previously  repaired  areas.  That  NFRM 
also  proposed  to  reduce  certain 
compliance  times  and  extend  certain 
other  compliance  times. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  The 
following  presents  the  comments 
received  on  the  proposal  (77  k’R  2669, 
January  19,  2012)  and  the  FAA’s 
response  to  each  comment. 

Concurrence  With  NPRM  (77  FR  2669, 
January  19,  2012) 

The  National  Transportation  Safety 
Board  staled  that  it  fully  sup|)r)rt.s  the 
NFRM  (77  FR  2669,  January  19,  2012). 

Request  To  Correct  References  to 
Repair  Instructions 

Boeing  asked  that  we  revise  the 
NFRM  (77  FR  2669,  January  19.  2012)  to 
correct  references  to  certain  repair 
instructions.  Boeing  stated  that 
paragraph  (n)(2)(iii)  of  the  NFRM 
specifies  converting  the  time-limited 
repair  into  a  permanent  repair  by  doing 
the  permanent  repair  specified  in 
p)aragraph  (n)(l)  of  the  NFRM.  Boeing 
noted  that  paragraph  (n)(l)  of  the  Nf’RM 
specifies  installing  a  permanent  repair 
in  accordance  with  “Part  2”  of  the 
Accompli.shment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53 Al 234, 
Revision  2,  dated  November  24,  2010; 
however.  Part  2  does  not  give 
instructions  for  changing  the  time- 
limited  repair  to  a  permanent  repair. 
Boeing  stated  that  paragraph  (t)(2)  of  the 
NPRM  also  incorrectly  refers  to 
converting  the  time-limited  repair  into  a 
permanent  repair  by  doing  the 
permanent  repair  specified  in  paragraph 
(n)(l)of  the  NPRM. 

Boeing  stated  that  the  correct 
instructions  for  converting  the  time- 
limited  repair  to  a  permanent  repair  are 
specified  in  Fart  4  of  the 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1234, 
Revision  2,  dated  November  24,  2010, 


and  added  that  paragraphs  (n)(2)(iii)  and 
(t)(2)  of  the  NFRM  (77  FR  2669,  January 
19,  2012)  should  specify  doing  the 
permanent  repair  in  accordance  with 
Fart  4  of  the  Acf;omplishment 
Instructions  of  that  service  information. 

We  agree  that  the  reference  to 
paragraph  (n)(l)  of  this  AD  for  doing  tin; 
permanent  repair  identified  in 
paragraphs  (n)(2)(iii)  and  (t)(2)  of  this 
.^D  is  incorrect.  We  have  changed 
paragraph  (n)(2)(iii)  of  this  AD  to 
specify  doing  the  permanent  repair  in 
accordance  with  Fart  4  of  the 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1234, 
Revision  2,  dated  November  24,  2010.  In 
addition,  we  have  changed  paragraph 
(t)(2)  of  this  AD  to  refer  to  paragraph 
(t)(3)  of  this  AD  for  the  permanent 
repair.  Faragraph  (t)(3)  of  this  AD 
specifies  doing  the  permanent  repair  in 
accordance  with  paragraph  3.B.4.  (i.e.. 
Fart  4)  of  the  service  information. 

Request  To  Remove  Certain 
Terminating  Action 

Boeing  asked  that  we  delete  the  last 
.sentence  in  paragraph  (t)(l)  of  the 
NFRM  (77  FR  2669,  January  19,  2012), 
which  specified  that  installation  of 
internal  tear  strap  doublers  would 
terminate  the  inspections  required  by 
paragraph  (m)  of  the  NFRM.  Boeing 
stated  that  this  sentence  is  not  necessary 
because  there  are  no  inspection 
requirements  in  paragraph  (m)  of  the 
NPRM  for  the  areas  c;overed  by 
permanent  repairs  installed  without  tear 
strap  doublers. 

We  agree  with  the  commenter  for  the 
reason  provided.  We  have  deleted  the 
referenced  sentence  in  paragraph  (t)(l) 
of  this  AD. 

Request  To  Add  Certain  Terminating 
Action  Language 

Southwest  Airlines  (SWA)  asked  that 
we  add  language  to  paragraphs  (n)  and 
(s)  of  the  NPRM  (77  FR  2669,  January 
19,  2012),  specifying  that  repairs 
installed  in  accordance  with  paragraphs 

(n)  and  (s)  of  the  NPRM  terminate  the 
inspections  required  by  paragraphs  (m), 

(o) ,  (p),  and  (q)  of  the  NPRM. 

We  partially  agree  with  the 

commenter’s  reque.st.  The  repetitive 
inspections  may  be  terminated  after  a 
time-limited  or  permanent  repair  has 
been  installed,  for  the  repaired  area 
only.  We  note  that  paragraph  (n)  of  this 
AD  specifies  that  doing  a  permanent 
repair  terminates  the  inspections 
spei;ified  in  paragraph  (m)  of  this  AD  for 
the  repaired  area  only.  We  also  note  that 
paragraph  (n)  of  this  AD  does  not 
terminate  paragraphs  (o),  (p),  and  (q)  of 
this  AD.  Accomplishing  paragraph  (s)  of 
this  AD  terminates  the  inspections 
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ret^uired  by  paragraphs  (o),  (p),  and  (t]) 
of  this  AD.  We  have  changed  paragraph 
(s)  of  this  AD  accordingly. 

Request  To  Include  Additional  Service 
Information 

SWA  asked  that  we  include  the 
internal  inspection  procedure  s[)ecified 
in  Boeing  737  Nondestructive  Test 
(NDT)  Manual,  Part  8,  Chapter  33-30- 
20,  as  an  acceptable  method  for 
accomplishing  the  inspections  in  areas 
covered  by  non-terminating  repairs  as 
required  by  paragraphs  (m),  (ol,  (j)),  and 
(q)  of  the  NPRM  (77  FR  2080,  (anuary 
19,  2012).  SWA  .stated  that  the 
inspection  procedure  in  the  NDT 
manual  has  been  previously  a])proved 
as  an  alternative  inspection  method  for 
paragraph  (s)  of  AD  2005—13—27, 
Amendment  30-14184  (70  FR  38821, 
June  27,  2005),  in  areas  covered  by  an 
existing  repair  that  do  not  meet  the 
terminating  repair  specified  in  the 
compliance  tables  in  Boeing  Alert 
Service  Bulletin  737-53A1234,  Revision 
2,  dated  November  24,  2010. 

We  disagree  with  the  commenter’s 
request.  Operators  may  submit  a  request 
for  approval  of  an  alternative  method  of 
compliance  (AMOt")  to  use  the 
inspection  procedure  specified  in  the 
NDT  manual  for  accomplishing  the 
inspections  in  areas  covereil  by  non¬ 
terminating  repairs,  as  specified  in 
paragraph  (x)  of  this  AD.  We  have  not 
changed  this  AD  in  this  regard. 

Request  To  Change  Compliance  Time 

SWA  asked  that  we  change  the 
compliance  time  for  the  inspections 
propo.sed  by  paragraphs  (g).  (m).  (o),  (p), 
and  (q)  of  the  NPRM  (77  FR  2889, 
(anuary  19,  2012)  from  “total  flight 
cycles”  to  “flight  cycles  since  panel 
replacement”  for  airplanes  on  which 
fuselage  crown  skin  panels  that  were 
replaced  in  accordance  with  Boeing 
.Service  Bulletin  737-53—1308,  dated 
September  22,  2010;  Revision  1,  dated 
March  17,  2011;  or  Revision  2,  dated 
October  25,  2011.  SWA  stated  that  this 
modification  replaces  crown  skin  panels 
with  new  skin  panels,  and  the  new  skin 
panels  should  have  a  threshold  “from 
panel  replacement,”  and  not  “total 
airplane  cycles.”  SWA  added  that 
accomplishing  Boeing  Service  Bulletin 
737-53-1306,  original  issue.  Revision  1, 
or  Revision  2  has  been  approved 
previously  as  an  AMOC  to  certain 
requirements  in  multiple  ADs; 
including  AD  2005-13-27,  Amendment 
39-14164  (70  FR  36821,  June  27,  2005), 


which  is  being  superseded  by  the 
NPRM.  SWA  stated  that  the  AMOC 
jjrovides  approval  for  changes  in 
compliance  time  from  total  flight  cycles 
to  cycles  since  panel  replacement. 

We  do  not  agree  with  tin;  commenter’s 
request  to  change  paragraphs  (g).  (m), 

(o),  (p),  and  (q)  of  this  AD.  The  existing 
AMOC  di.scu.s.sed  by  the  f:ommenter  is 
approved  for  the  restated  requirements 
of  this  AD,  including  paragraph  (g)  of 
this  AD.  Due  to  the  extent  of  the 
replacement  specified  in  Boeing  Service 
Bulletin  737-5.3-1306,  dated  .September 
22,  2010;  Revision  1,  dated  March  17, 
2011;  or  Revision  2,  dated  October  25, 
2011,  and  the  number  of  ADs  that  affect 
that  replacement,  we  have  determined 
that  clarification  of  the  AMOCs  for  all 
these  ADs  should  be  provided  in  a 
.separate  AMOC  letter.  This  will  ensure 
that  multiple  parties  (e.g..  Flight 
Standards.  Maintenance  Repair  and 
Overhaul  facilities  (MROs),  and 
operators)  have  access  to  the  approval 
information  for  the  replacement  in  one 
document.  We  have  made  no  change  to 
this  AD  in  this  regard. 

Request  for  Alternate  Option  for 
Inspections 

SWA  asked  that  we  revise  the  NPRM 
(77  FR  2889,  January  19,  2012)  to  allow 
the  inspections  in  paragraph  (w)  of  the 
NPRM  as  an  alternate  option  for  the 
permanent  repairs  required  by 
paragraph  (t)  of  the  NPRM  for  airplanes 
on  which  internal  tear  strap  doublers 
were  not  in.stalled.  SWA  stated  that 
permanent  repairs  installed  in 
accordance  with  Boeing  Special 
Attention  .Service  Bulletin  737-5.3- 
1234,  dated  June  1.3,  2001;  of  Revision 
1,  dated  March  31,  2005;  have  been 
evaluated  and  determined  to  meet  the 
damage  tolerance  requirements  of  part 
26  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  26),  as  indicated  in  Figure 
41  of  Boeing  Alert  .Service  Bulletin  7.37- 
53A12.34,  Revision  2,  dated  November 
24,  2010.  .SWA  added  that 
accomplishing  the  post-repair 
inspections  in  accordance  with  Figure 
41,  at  the  time  specified  in  Table  7  of 
paragraph  I.E.,  “Compliance,”  of  Boeing 
Alert  .Service  Bulletin  7.37-53A1234, 
Revision  2.  dated  November  24,  2010, 
should  be  considered  an  alternate 
option  to  the  requirements  in  paragraph 
(t)  of  the  NPRM. 

We  do  not  agree  with  the  commenter’s 
request.  The  60,000-flight-cycle 
threshold  for  the  po.st-repair  inspection 
addresses  the  critical  outer  fastener  row 


installed  with  the  repair  doubler,  aud 
does  not  address  tbe  area  of  the  tear 
strap  doubler  installed  in  accordance 
with  paragraph  (t)(l)  of  this  AD.  Wo 
have  made  no  change  to  this  AD  in  this 
r(!gard. 

Request  To  Provide  Clarification 

SWA  asked  that  we  provide 
clarification  whether  the  notes  in 
paragraph  3.B.  of  the  Accomplishment 
Instructions  of  Boeing  Alert  .Service 
Bulletin  737-53 A1 234,  Revision  2. 
dated  November  24,  2010,  are 
applicable  to  paragraphs  (m),  (o),  (p), 
and  (q)  of  the  NPRM  (77  FR  2669, 

January  19,  2012). 

We  agree  to  provide  clarification.  The 
notes  specified  in  paragraph  3. A., 
"tieneral  Information,”  and  paragraph 
3.B..  “Work  Instructions,”  of  the 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1234, 
Revision  2,  dated  November  24,  2010. 
apply  to  all  the  sub-paragraphs  of  the 
Accomplishment  Instructions,  including 
the  actions  that  correspond  to  the 
requirements  of  paragraphs  (m),  (o),  (p), 
and  (q)  of  this  AD.  We  have  made  no 
change  to  this  AD  in  this  regard. 

Explanation  of  Change  to  This  AD 

We  have  revised  the  heading  for  and 
the  wording  in  paragraph  (1)  of  this  AD; 
this  change  has  not  changed  the  intent 
of  that  paragraph. 

Conclusion 

We  reviewed  the  relevant  data, 
considered  the  comments  received,  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
with  the  changes  de.scribed  previously — 
and  minor  editorial  changes.  We  have 
determined  that  the.se  minor  changes; 

•  Are  consistent  with  the  intent  that 
was  proposed  in  the  NPRM  (77  FR  2669, 
January  19,  2012)  for  correcting  the 
unsafe  t.ondition;  and 

•  Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM  (77  FR  2669, 
January  19,  2012). 

We  also  determined  that  these 
changes  will  not  increase  the  economic 
burden  on  any  operator  or  increase  the 
scope  of  the  AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  affects  109 
airplanes  of  U.S.  registry. 

We  estimate  the  following  costs  to 
comply  with  this  AD; 
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Estimated  Costs 


Action  ! 

Labor  cost  j 

Cost  per  product 

Cost  on  U.S. 
operators 

Inspection  (retained  actions  from  AD  2005-13-27,  Amend¬ 
ment  39-14164  (70  FR  36821,  June  27,  2005)). 

94  work-hours  x  $85  per 
hour  =  $7,990.  j 

$7,990  per  inspection  cycle  .. 

$870,910 

New  NDI  (non-destructive  inspection)  Inspections  (medium 
frequency  eddy  current,  magneto  optical  imaging,  C-  : 
scan,  or  ultrasonic  phased  array).  I 

Up  to  390  work-hours  x  $85 
per  hour  =  $33,150.  I 

i 

Up  to  $33,150  per  inspection 
cycle 

Up  to  $3,613,350. 

Install  internal  tear  strap  doublers  (for  airplanes  on  which 
permanent  repair  was  already  done). 

Up  to  30  work-hours  x  $85 
per  hour  =  $2,550. 

j  Up  to  $2,550  . 

Up  to  $277,950. 

Inspection  for  loose  fasteners  (for  airplanes  on  which  tem¬ 
porary  repair  was  already  done)'. 

1  work-hour  x  $85  per  hour  = 
$85. 

1  $85  . 

$9,265. 

Install  permanent  repair  (for  airplanes  on  which  temporary 
repair  was  already  done)'. 

Up  to  48  work-hours  x  $85 
per  hour  =  $4,080. 

Up  to  $4,080  . 

Up  to  $444,720. 

Inspection  adjacent  to  lap  joint  repair'  . . . 

3  work-hours  x  $85  per  hour 

$255  . 

$27,795. 

=  $255. 

’  The  cost  for  this  action  is  for  one  typical  repair  only. 


We  estimate  the  following  costs  to  do 
any  necessary  repairs  that  would  be 


required  based  on  the  results  of  the 
inspection.  We  have  no  way  of 


determining  the  number  of  aircraft  that 
might  need  these  repairs: 


On-Condition  Costs 

Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Repair’  . 

j  209  work-hours  x  $85  per  hour  =  $17,765  . 

None . 

$17,765. 

’  Repair  cost  estimate  is  for  one  typical  repair  only. 


Authority  for  This  Rulemaking 

Title  49  of  the  United  States  tiode 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1, 
.Section  106,  de.scribes  the  authority  of 
the  FAA  Administrator.  Subtitle  vil, 
Aviation  Programs,  dest;ribes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  nilemaking  under 
the  authority  de.scribed  in  Subtitle  VII, 
Part  A,  Subpart  111,  Section  44701, 
“Ueneral  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  oft:ivil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likelv  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  .States,  on  the  relationship  between 
the  national  government  and  the  .States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  1 
certify  that  this  AD; 


(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  sub.stantial  number  of  small  entities 
under  the  i;riteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
.Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegattid  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
folhnvs: 

PART  39— AIRWORTHINESS  • 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  road  as  follows: 

Authority:  49  U..S.C.  lOtilg).  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by 
removing  airworthiness  directive  (AD) 
2005-1.3-27.  Amendment  39-14164  (70 
FR  36821,  June  27,  200.5),  and  adding 
the  following  new  AD: 


2012-26-02  The  Boeing  Company: 
Amendment  39-17297;  Docket  No. 

FAA— 201 1-1419;  Directorate  Identifier 
2010-NM-281-AD. 

(a)  KfTective  Date 

This  airworthiness  directive  (AD)  is 
effective  Fet)ruary  6,  2013. 

(b)  Affected  ADs 

This  AD  supersedes  AD  200.5-1.3-27, 
Amendment  39-14104  (70  FR  30821,  )une 
27,  2005). 

(c)  Applicability 

This  AD  applies  to  The  Boeing  Company 
Model  737-.300,  -400,  and  -500  series 
airi)lanos,  certificated  in  any  category,  as 
idejitified  in  Boeing  Alert  Servic;e  Bulletin 
737-53 Al 234,  Revision  2,  dated  November 
24,  2010. 

(d)  Subject 

joint  Aircraft  System  Component  (|ASC)/ 
Air  'fransporl  Association  (ATA)  of  America 
Code  53,  Fuselage. 

(e)  Unsafe  Condition 

This  AD  was  prompted  by  reports  of 
cracking  al  the  horizontal  chem-mill  stops 
away  from  llie  lap  joints  over  the  entire 
crown  area,  and  vertical  chem-mill  cracks 
adjacent  to  the  butt  joints.  We  are  issuing  this 
AD  to  detect  and  correct  fatigue  cracking  of 
the  fu.selage  skin,  which  could  cau.se  the 
fuselage  skin  to  fracture  and  fail,  and  result 
in  rapid  decompression  of  the  airplane. 

(0  (Compliance 

(Comply  with  this  AD  within  the 
com|)liance  times  specified,  unless  already 
done. 
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(g)  Retained  Initial  Inspections 

I'his  paragraph  restates  the  requirements  of 
paragraph  (g)  of  AD  2005-13-27, 

Amendment  30-14104  (70  KK  30821,  June 
27,  2005).  At  the  later  of  the  times  specified 
in  paragraphs  (g)(1)  and  (g)(2)  of  this  AD. 
perldrm  detailed  and  eddy  curnml 
insptM.'tions  for  cracking  of  the  crown  area  of 
the  fuselage  skin  in  accordance  with  Part  1, 
including  the  “Note,”  of  tlm  Work 
Instructions  of  Boeing  Special  Attention 
.Servit;e  Bulletin  737-53-1234,  Revision  1, 
dated  March  31,  2005,  except  as  provided  hy 
paragraph  (j)  of  this  AD.  Doing  the 
ins|)ec:tions  required  by  paragraph  (m)  of  this 
AD  terminates  the  inspections  requireil  by 
this  paragraph  for  the  corresponding 
inspection  areas. 

(1)  Before  the  accumulation  of  the 
applicable  total  flight  cycles  specified  in  the 
“Threshold”  column  of  Table  1  of  Figure  1 
of  Boeing  Special  Attention  Service  Bulletin 
737-5.3-1234,  Revision  1,  dated  March  31, 
2005. 

(2)  Within  4,500  flight  cycles  after  August 
1,  2005  (the  effective  date  of  AD  2005-13-27, 
Amendment  39-14104  (70  FR  30821,  )nne 
27,  2005). 

(h)  Retained  Repetitive  Inspections 

This  paragraph  ntstates  the  requirements  of 
paragraph  (h)  of  AD  2005-1,3-27, 

Amendment  39-14164  (70  FR  30821,  )une 
27,  2005).  Repeat  either  the  detailed  or  eddy 
current  inspections  specified  in  paragraph  (g) 
of  this  AD  at  the  applicable  intervals 
specified  in  paragraph  (h)(1)  or  (h)(2)  of  this 
AD  until  paragraph  (i)(l)  or  (i)(2)  of  this  AD 
has  btjen  d(»ne,  as  applii;able.  Doing  the 
inspection  required  by  paragraph  (m)  of  this 
AD  terminates  the  inspections  required  by 
this  paragraph  for  the  corresponding 
inspection  area. 

(1)  Repeat  the  detailed  inspections 
thereafter  at  intervals  not  to  exceed  1,200 
flight  cycles. 

(2)  Repeat  the  eddy  current  inspections 
thereafter  at  intervals  not  to  exceed  3,000 
flight  cycles. 

(i)  Retained  Permanent  or  Time-Limited 
Repair  for  Cracking  Found  During 
Inspections 

This  paragraph  restates  the  requirements  of 
paragraph  (i)  of  AD  2005-13-27,  Amendment 
39-14164  (70  FR  36821,  June  27.  2005).  If 
any  cracking  is  found  during  any  inspection 
required  by  paragraph  (g)  or  (h)  of  this  AD, 
do  the  actions  specified  in  paragraph  |i)(l)  or 
(i)(2)  of  this  AD,  in  accordamie  with  Boeing 
Special  Attention  Service  Bulletin  737-53- 
1234,  Revision  1,  dated  March  31.  2005, 
except  as  provided  by  paragraphs  (j)  and  (k) 
of  this  AD. 

(1)  Before  further  flight,  do  a  permanent 
repair  (including  related  inve.stigativo  actions 
and  applicable  corrective  actions)  in 
accordance  with  Part  2  of  the  Work 
lnstriK:tions  of  Boning  Special  Attention 
Service  Bulletin  737-53-1234,  Revision  1, 
dated  March  31,  2005.  Doing  a  permanent 
repair  ends  the  repetitive  inspections 
required  by  paragraph  (h)  of  this  AD  for  the 
repaired  area  only. 

(2)  Do  the  actions  specified  in  paragraphs 
(i)(2)(i)  and  (i)(2)(ii)  of  this  AD  at  the  time 


specified  in  the  applicable  paragraph.  Doing 
fi  time-limited  repair  ends  the  repetitive 
inspections  recpiired  by  paragraph  (h)  of  this 
AD  for  the  repaired  area  only. 

(i)  Before  further  flight,  do  a  time-limited 
repair  (including  related  investigative  actions 
and  applicable  corrective  actions)  in 
acc;ordance  with  Part  3  of  the  Work 
Instructions  of  Boeing  Special  Attention 
Ser\'ice  Bulletin  737-53-1234,  Revision  1, 
dated  March  31. 2005. 

(ii)  At  the  times  specified  in  Figure  8  of 
Boeing  .Sjiecial  Attention  Service  Bulletin 
737-53-1234,  Revision  1,  dated  March  31, 
2005,  <lo  the  related  investigative  and 
corrective  actions  in  accordance  with  Part  3 
of  the  Work  Instructions  of  Boeing  Special 
Attention  Service  Bulletin  737-53-1234, 
Revision  1,  dated  March  31, 2005. 

(j)  Retained  Provision  for  Repair  per  FAA 

This  paragraph  restates  the  requirements  of 
piaragraph  (j)  (if  AD  2005-13-27,  Amendment 
39-14164  (70  FR  36821,  )une  27,  2005). 

Where  Boeing  .Spiecial  Attention  Service 
Bulletin  737-53-1234,  Revision  1,  dated 
March  31,  2005,  specifies  to  contact  Boeing 
for  appropriate  action;  Before  further  flight, 
ropiair  according  to  a  method  ajiproved  by  the 
Manager,  .Seattle  Aircraft  Certification  Office 
(ago),  FAA;  or  according  to  data  meeting  the 
certification  basis  of  the  airplane  approved 
by  an  Authorized  Representative  for  the 
Boeing  Delegation  Option  Authorization 
Organization  who  has  been  authorized  by  the 
Manager,  Seattle  AGO,  to  make  those 
findings;  or  using  a  method  approved  in 
accordance  with  the  procedures  specified  in 
paragraph  (x)  of  this  AD.  For  a  repair  method 
to  be  approved,  the  approval  must 
specifically  reference  this  AD. 

(k)  Retained  Provision,  Reporting  Not 
Required 

This  paragraph  restates  the  provisions  of 
paragraph  (k)  of  AD  2005-13-27, 

Amendment  39-14164  (70  FR  36821,  June 
27,  2005).  Although  Boeing  Special  Attention 
Service  Bulletin  737-53-1234,  Revision  1, 
dated  March  31,  2005,  specifies  reporting 
certain  information  to  Boeing,  this  AD  does 
not  require  that  action. 

(l)  Retained  Credit  for  Previous  Actions 

This  paragraph  restates  the  requirements  of 
paragraph  (I)  of  AD  2005-13-27,  Amendment 
39-14164  (70  FR  36821,  June  27,  2005). 
Actions  done  before  August  1, 2005,  in 
accordance  with  Boeing  Special  Attention 
Service  Bulletin  737-5.3-1234,  dated  June  13, 
2002  (which  is  not  incorporated  by  reference 
in  this  AD),  are  acceptable  for  compliance 
w'ith  the  corresponding  actions  rerpiired  by 
paragraphs  (g).  (h),  and  (i)  of  this  AD. 

(m)  New  Fuselage  Skin  Inspections  at  Chem- 
Mill  Steps  Common  to  Lap  Joints 

Except  as  provided  by  paragraph  (v)(l)  of 
this  AD,  at  the  applicable  time  specified  in 
Tables  1  and  2  of  paragraph  1.E, 
“Compliance.”  of  Boeing  Alert  Service 
Bulletin  737-53A1234,  Revision  2,  dated 
November  24,  2010;  Do  a  non-destructive 
inspection  (NDl)  (medium  frequency  eddy 
current,  magneto  optical  imaging,  C-scan,  or 
ultrasonic  pha.sed  array)  for  horizontal  chem- 
mill  cracking  above  the  S— 4  and  S-10  lap 


joints,  in  accordance  with  paragraph  3.B.l.a. 
of  the  Accomplishment  Instructions  of 
Boeing  A^ert  Service  Bvdletin  737-53A1234, 
Revision  2,  dated  November  24,  2010,  except 
as  provided  by  paragraph  (r)  of  this  AD. 

Repeat  the  applicable  inspections  thereafter 
at  intervals  not  to  exceed  those  specified  in 
paragraph  I.E.,  “('ompliance,”  of  Boeing 
Alert  Service  Bulletin  737-53A1234. 

Revision  2,  dated  November  24.  2010. 
Accomplishment  of  the  inspections  required 
by  this  paragraph  terminates  the 
requirements  of  paragraphs  (g)  and  (h)  of  this 
AD  for  the  corresponding  inspection  areas. 

Nofn  1  to  paragraph  (ni)  of  this  AD:  Option 
1  of  Boeing  Alert  .Servii;e  Bidletin  737- 
53A1 234 .Revision  2,  dated  November  24, 
2010,  specifies  doing  one  of  the  following 
NDl;  Medium  frequency  eddy  current 
inspec;tion,  magneto  opti(;al  imaging 
inspection,  or  C-scan  inspection.  Option  2 
specifies  doing  one  NDl — an  external 
ultra.sonic  phased  array  inspection.  These 
options  have  different  compliance  times  after 
the  initial  inspection. 

(n)  New  Permanent  or  Time-Limited  Repair 
for  Cracking  Found  During  Inspections 
Required  by  Paragraph  (m)  of  This  AD 

If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (m)  of  this 
AD,  do  the  actions  siiecified  in  paragraph 
(n)(l)  or  (n)(2)  of  this  AD. 

(1)  Before  further  flight,  do  a  permanent 
repair,  including  related  investigative  actions 
and  applicable  corrtH;tive  actions,  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-53A1234.  Revision  2, 
dated  November  24,  2010,  except  as  provided 
by  paragraph  (v)(2)  of  this  AD.  Doing  a 
permanent  repair  ends  the  repetitive 
inspections  required  by  paragraph  (m)  of  this 
AD  for  the  repaired  area  only. 

(2)  Do  the  actions  specified  in  paragraphs 
(n)(2)(i),  (n)(2)(ii),  and  (n)(2)(iii)  of  this  AD  at 
the  time  specified  in  the  applicable 
paragraph.  Doing  a  time-limited  repair  ends 
the  repetitive  inspections  required  by 
paragraph  (m)  of  this  AD  for  the  repaired  area 
only. 

(i)  Before  further  flight,  do  a  time-limited 
repair,  inc.luding  related  investigative  actions 
and  applicable  corrective  a(;tions,  in 

accoi dance  with  Fart  4  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-53A1234.  Revision  2, 
dated  November  24,  2010,  except  as  provided 
by  paragraph  (v)(2)  of  this  AD. 

(ii)  Within  3,000  flight  cycles  after  the 
time-limited  repair  was  installed  as  specified 
in  paragraph  (n)(2)(i)  of  this  AD.  or  within 
500  flight  cycles  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  do  a  detailed 
inspection  for  loo.se  fasteners,  in  accordance 
with  Fari  4  of  the  Af:complishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53A1234,  Revision  2,  dated  November 
24,  2010.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles 
until  the  permanent  repair  required  by 
paragraph  (n)(2)(iii)  of  this  AD  is  done.  If  any 
loose  fasteners  are  found,  before  further 
flight,  replace  the  fasteners  with  new 
fasteners  of  the  same  type  and  size,  as 
specified  in  Figures  6,  35,  and  36  of  Boeing 
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Alert  .Service  Bulletin  737-53A1234. 

Revision  2.  dated  November  24,  2010. 

(iii)  Within  0,000  flight  cycles  after  tlie 
time-limited  repair  was  installed,  as  specified 
ill  paragraph  (n)(2)(i)  of  this  AD,  do  the 
permanent  repair,  in  accordance  with  Bart  4 
of  the  Accomplishment  Instructions  of 
Boeing  Alert  .Service  Bulletin  737-53A1234. 
Revision  2,  dated  November  24,  2010,  except 
as  provided  by  paragraph  lv)(2)  of  this  AD. 

(u)  New  Fuselage  Skin  Inspections  at  Chem- 
Mill  Steps  Ck>mmon  to  Shear  Wrinkle  Areas 

F.xcept  as  provided  by  paragraph  (v)(l)  of 
this  AD,  at  the  applicable  time  specified  in 
Table  3  of  paragraph  l.E,  “(Compliance,”  of 
Boeing  Alert  .Service  Bulletin  737-.')3A1234, 
Revision  2,  dated  November  24,  2010;  Do  an 
NDl  (medium  frequenc:y  eddy  current, 
magneto  optical  imaging,  C-scan,  or 
ultra.sonic  phased  array)  for  horizontal  chem- 
inill  cracking  in  the  shear  wrinkle  areas,  in 
acconlance  with  paragraph  3.B.l.b  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-53A1234,  Revision  2, 
dated  NovemlKir  24,  2010.  Repeat  the 
applicable  inspections  thereafter  at  intervals 
not  to  exceed  those  spet.ified  in  paragraph 
l.E.,  "Compliance,"  of  Boeing  Alert  Service 
Bulletin  737-.‘i3Al 234,  Revision  2.  dated 
November  24,  2010. 

(p)  New  Fuselage  Skin  Inspections  at 
Specified  Vertical  (Chein-Mill  Step  Locations 

Except  as  provided  by  paragraph  (v)(l)  of 
this  AD,  at  the  applicable  lime  specified  in 
Table  4  of  paragraph  l.E,  "(Compliance,"  of 
Boeing  Alert  Service  Bulletin  737-53A1234, 
Revision  2,  dated  November  24,  2010:  Do  an 
NDl  (medium  frequency  eddy  current, 
magneto  optical  imaging,  (C-scan,  or 
ultra.sonic:  phased  array)  for  vertical  chem- 
mill  cracking  at  lnc:ations  $|)ecified  in,  and  in 
accordance  witli  jiaragraph  3.B.l.c;.  of  the 
Af;coinplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737 -.I.HA  1234.  Revision  2, 
dated  Novemlier  24,  2010.  Repeat  the 
applicable  inspections  thereafter  at  intervals 
not  to  exceed  those  specified  in  paragraph 
l.E.,  "(Complianc;e,"  of  Boeing  Alert  .Service 
Bulletin  737-.t3A1234,  Revision  2,  dated 
November  24,  2010. 

(q)  New  Fuselage  Skin  Inspections  at  (Chem- 
Mill  Steps  in  General  Pocket-to-Pocket  Areas 

Exf;ept  as  provided  by  paragraph  (v)(l)  of 
this  AD,  at  the  applir;able  lime  spec;ified  in 
Tables  5  and  6  of  paragraph  l.E. 
“(Compliant;e,"  of  Btjeing  Alert  .Serx'ice 
Bulletin  737-.'i3Al234,  Rfwision  2,  dated 
November  24,  2010:  Do  an  NDl  (mcKliuin 
frequency  eddy  current,  m.agneto  optif:al 
imaging,  (C-scan,  or  ultrasonic  phased  array) 
for  horizontal  chcim-mill  cracking  in  general 
pocket-to-pocket  areas  at  sf)ecified  locations 
in  and  in  accordance  with  paragrapits 
S.B.l.d.,  3.B.l.e.,  and  3.B.l.f..  as  applicable, 
of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service!  Bidhetin  737-.')3A1234. 
Revision  2,  daterl  Nov<*mber  24.  2010.  Rep»:at 
the  applicable  inspections  thereafter  at 
intervals  not  to  exceed  those  specifitid  in 
Tables  and  H  of  [laragraph  l.E., 
“(Compliance,”  of  Boiiing  Alert  .Service: 
Bulletin  737-.'>3Al234,  Revision  2,  dateiel 
November  24.  2010. 


(r)  New  Inspection  Exception 

For  inspections  require;d  by  paragraph  (m) 
of  this  AD:  It  is  not  necessary  to  inspeect  I  hi! 
chem-mill  steps  under  an  existing  repair 
installed  using  Boeing  Spei;ial  Alte!nlion 
.Service  Bulletin  737-.'j3-1234,  dated  )une  13, 
2002  (whic;h  is  not  incorporated  by  refe!re:nci! 
in  this  AD);  or  Revision  1,  dateed  March  31. 
2005. 

(s)  New  Repair  of  Cracking  Found  During 
Inspections  Required  by  Paragraphs  (o) 
Through  (q)  of  This  AD 

If  any  crack  is  found  during  any  inspef:linn 
required  liy  paragraph  (o),  (p).  or  (cj)  of  this 
AD,  before  further  flight,  repair  the  crack 
using  a  method  approved  in  accordance  with 
the  procedures  specified  in  paragrajih  (x)  of 
this  .MJ.  Doing  this  repair  ends  the  repetitive 
ius|)Octions  required  by  paragraphs  (o),  (p), 
and  (q)  of  this  AD  for  the  repaired  area  only. 

(t)  New  Actions  for  Airplanes  on  Which 
Repairs  Have  Been  Done  Using  Previous 
Service  Information 

(1)  For  airplanes  on  which  permanent 
repairs  have  been  done  as  specified  in  Boeing 
.S|)e(:ial  Attention  Service  Bulletin  737-53- 
1234,  dated  (une  13.  2002  (wliich  is  not 
incor|)orated  by  reference  in  this  AD);  or 
Revision  1,  dated  March  31,  2005;  except 
airplanes  on  whii:h  internal  tear  strap 
douhlers  were  j)reviously  installed  using  a 
ic-pair  |)lan  approved  using  the  procedures 
specified  in  paragraph  (x)  of  this  AD:  Within 
ti.OOO  flight  cycles  after  the  effective!  date  of 
this  AD,  install  internal  tear  strap  doublers, 
in  accordance  witli  paragraph  3.B.3.  of  the 
Aciaimjilishmenl  In.structions  of  Boeing  Ahirt 
.Service  Bulletin  737-')3A1234,  Revision  2. 
dated  November  24,  2010,  except  as  provided 
by  paragrajih  (v)(2)  of  this  AD. 

(2)  For  airplanes  on  which  time-limited 
re|)airs  have  been  installed  as  specified  in 
Boeing  Special  Attention  .Service  Bulletin 
737-53-1234,  dated  )une  13.  2002  (which  is 
not  incorporated  by  reference  in  this  AD);  or 
Revision  1,  dated  March  31,  2005;  except 
airplanes  on  which  the  permanent  repair  has 
been  installed  before  the  effective  date  of  this 
,M)  as  specified  in  Boeing  .Special  .Attention 
.Service  BuHetin  737-53-1234,  dated  (one  13, 
2002  (which  is  not  incorporated  bv  reference 
in  this  AD);  or  Revision  1,  datefl  March  31, 
2005:  Within  3,000  flight  cycles  after  the  time 
limited  repair  is  installed,  or  within  500 
fliglit  cyf:l(!S  after  the  effective  date  of  the  AD, 
which(!ver  occurs  later,  do  a  detailed 
inspection  for  loo.se  fasteners,  in  accordance 
wit)i  (laragrajih  3.B.4.  of  the  Accomplishin(!nl 
Instructions  of  Boeing  Alert  .Service  Bulletin 
737-53A1234,  Revision  2.  dated  November 
24,  2010.  Rejieat  the  inspection  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles 
until  the  permanent  repair  is  installed  in 
accordance  with  paragraph  (t)(3)  of  this  AD. 

If  any  loo.se  fasteners  are  found,  before 
further  flight,  replac:e  the  fasteners  with  n(!W 
fasteners  of  the  same  type  and  size,  as 
specified  in  Figures  0,  35,  and  30,  as 
ap|)licable,  of  Boeing  Alert  .Service  Bulletin 
737-53A1234.  Revision  2.  dated  November 
24. 2010. 

(3)  For  air|)lanes  on  which  time-limited 
repairs  have  been  installed  as  specified  in 
Boeing  .Special  Attention  .Service  Bulletin 


737-5.3-1234.  dated  jime  13.  2002  (which  is 
not  incorporated  by  reference  in  this  AD);  or 
R(!vision  1,  dated  March  31. 2005;  except 
airplanes  on  which  the  permanent  repair  has 
b(!eii  installed  before  the  effective  date  of  this 
AD  as  specified  in  Bo«!ing  .Special  Attention 
Service  Bulletin  737-53-1234,  dated  june  13, 
2002.  or  Revision  1,  dated  Marcli  31, 2005; 
btifore  the  effective  date  of  this  AD:  Within 
ti.OOO  flight  cycles  after  the  time-limited 
rejiair  is  installed,  or  within  1,000  flight 
cyc.les  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  make  the  repair 
permanent  by  replacing  the  blind  fasteners  in 
the  time-limited  repair  with  solid  rivets,  and 
install  internal  tr:ar  strap  doublers,  in 
ar  cordance  with  paragraph  3.B.4.  of  the 
Aci:omplishment  Instructions  of  Boeing  Alert 
.Service  Bulletin  737-53A1234,  Revision  2, 
dated  Novemirer  24,  2010,  except  as  provided 
by  paragraph  (v)(2)  of  this  AD. 

(u)  New  Action  Not  in  Accompli.shment 
Instructions  of  Service  Information 

If  any  crack  is  found  after  the  time-limited 
or  permanent  repair  is  installed,  and  Boeing 
Alert  .Service  Bulletin  737-53A1234, 

Revision  2,  dated  November  24,  2010, 
specifies  to  contact  Boeing  for  appropriate 
action:  Before  further  flight,  rejiair  the  crack 
usitig  a  m(!thod  approved  in  accordance  with 
the  procedures  spc‘i;ified  in  paragraph  (x)  of 
this  AD. 

(v)  Exceptions  to  Boeing  Alert  Service 
Bulletin  737-53A1234,  Revision  2,  Dated 
November  24,  2010 

(1)  Where  paragraph  l.FI.,  "Gompliance,”  of 
Boeing  Alert  .Service  Bulletin  737-53A1234, 
Revision  2.  dated  November  24,  2010, 
specifies  a  compliance  time  relative  to  the 
"release  of  Revision  2  of  this  service 
bulletin."  this  AD  requires  compliance 
within  the  specified  f;ompliance  time  after 
the  effective  date  of  this  AD. 

(2)  Where  Boeing  Alert  .Service  Bulletin 
737-53A1234,  Revision  2,  dated  November 
24.  2010,  specifies  to  contact  Boeing  for 
appropriate  action:  Befon;  further  flight, 
repair  the  cracking  using  a  method  approved 
in  accordance  with  the  procedures  specified 
in  paragraph  (x)  of  this  AD. 

(3)  Altjiough  Boeing  Alert  Serv'ice  Bulletin 
737-53A1234,  Revision  2,  dated  Novemlier 
24.  2010,  spet:ifies  reporting  certain 
information  to  Booing,  this  AD  dons  luit 
require  that  action. 

(w)  Post-Repair  Inspections  Not  Required 

The  post-repair  inspection  specified  in 
Table  7  of  paragrapli  l.E.,  “Gompliance.”  of 
Boeing  Alert  Service  Bulletin  737-53A1234, 
R(!vision  2,  dated  November  24,  2010,  is  not 
required  by  this  AD. 

Note  2  to  paragraph  fwj  of  this  AD:  The 
damage  tolerance  inspections  specified  in 
Tabli!  7  of  paragraph  l.E.,  “Gompliance,"  of 
Boiiiug  Alert  .Service  Bulletin  737-53A1234. 
Revision  2,  dated  November  24,  2010,  may  be 
used  in  support  of  compliance  with  section 
121.1 109(c)(2)  or  129.109(c)(2)  of  the  Federal 
Aviation  Regulations  (14  GFR  121.1109(c)(2) 
or  14  GFR  129.109(c)(2)).  The  corresponding 
actions  specified  in  the  Accomplishment 
Instructions  and  Figures  40  and  41  of  Boeing 
Ah!rt  .Service  Bulletin  737-53A1234. 
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Revision  2,  dated  November  24,  2010,  are  not 
njquired  in  this  AL). 

(x)  Alternative  Methods  of  Complianee 
(AMOCs) 

(1)  The  Manager,  .Seattle  AC(3,  TAA,  has 
the  authority  to  approve  AMOfis  for  this  AD, 
if  requested  using  the  prot;edu’res  found  in  14 
(’.FR  39.19.  In  aecordaiu.e  with  14  fT"R  39.19, 
send  your  niquest  to  your  principal  inspector 
or  local  Flight  Standards  District  Office, 
appropriate.  If  sending  information  directly 
to  th(!  manager  of  the  A(X),  send  it  to  the 
attention  of  the  person  identified  in  the 
Related  Information  section  of  this  AD. 
Information  may  be  emailed  to:  fi-ANM- 
Scattlc-ACO-AMOC-Hequests^faa.f’ov. 

(2)  Bisfore  using  any  approved  AMO('. 
notify  your  appropriate  principal  ii.spector, 
or  lacking  a  principal  inspector,  the  manag(!r 
of  the  local  flight  standards  district  office/ 
certificate  bolding  district  office. 

(3)  An  AM(K;  that  provides  an  acceptable 
level  of  .safety  may  be  ustid  for  any  repair 
required  by  this  AD  if  it  is  approved  by  tbe 
Boeing  Commercial  Airplanes  Organization 
Designation  Authorization  (ODA)  that  has 
befui  authorized  by  the  Manager,  Seattle  A(X) 
to  make  those  nudiugs.  For  a  re|)air  method 
to  be  approved,  the  re|)air  must  meet  the 
certification  basis  of  the  airplane,  and  the 
approval  nuist  specifically  refer  to  this  AD. 

(4)  AMOCs  approved  previously  in 
accordance  with  AD  2005-13-27, 
Amendment  39-14104  (70  FR  30821,  lune 
27.  2005),  are  approved  as  AMOf'.s  for  the 
corres|)onding  requirements  in  this  AD. 

(y)  Related  Information 

(1)  F'or  more  information  about  this  AD. 
contact  Wayne  Lockett,  Aerospace  Kngineer, 
Airframe  Branch,  ANM-120S.  L'AA,  Seattle 
Aircraft  Cfirtification  nffit:e,  1001  Lind 
Avenue  .SW.,  Renton,  Washington  98057- 
3350;  phone:  (425)  917-0447;  fax;  (425)  917- 
0590;  email:  wayne.lockvtt@faa.^ov. 

(2)  For  .service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
Air[)Ianes,  Attention:  Data  &  Services 
Management,  P.O.  Box  3707,  Mf^  2H-05. 
Seattle,  Washington  98124-2207;  telephone 
200-544-5000,  extension  1 ;  fax  200-700- 
5080;  Internet  https:// 
w'ivw.inyboeingfleet.cnm.  You  may  review 
copies  of  the  referenccul  .service  information 
at  the  FAA,  Transport  Airplane  Directorate, 
1001  Lind  Avenue  .SW.,  Renton,  Washington. 
For  information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221. 

(z)  Material  Incorporated  by  Referenc:e 

(1)  The  Direc;tor  of  the  Federal  Register 
approved  the  incorporation  by  reference 
(IBR)  of  the  .service  information  listed  in  this 
paragraph  under  5  LI.S.C.  552(a)  and  1  (d’R 
part  51. 

(2)  You  must  use  this  .service  information 
as  applicabh^  to  do  the  actions  recpiired  by 
this  AD,  unless  the  AD  specifies  otherwise. 

(3)  The  following  service  information  was 
approved  on  February  8,  2013. 

(i)  Boeing  Alert  .Service  Bulletin  737- 
53A1234,  Revision  2,  dated  November  24, 
2010. 

(ii)  Reserved. 


(4)  The  following  .service  information  was 
approved  for  IBR  on  August  1.  2005  (70  FR 
30821,  June  27.  2005). 

(i)  Boeing  .Special  Attention  Service 
Bulletin  737-53-1234,  Revision  1,  dated 
March  31, 2005. 

(ii)  Reserved. 

(5)  For  service  information  identified  in 
tliis  AD,  contact  Boeing  Commercial 
Airplanes.  Attention:  Data  &  .Services 
Management,  F.  O.  Box  3707,  Mfi  2H-05. 
Seattle,  Washington  98124-2207;  telephone 
206-544-5000.  extension  1;  fax  200-706- 
5080;  Internet  https:// 
www.inyhut^inyflmt.roiv. 

(0)  You  may  review  copies  of  the  service 
information  at  the  FAA,  Transport  Airplane 
Directorate,  1001  Lind  Avenue  .SW.,  Renton. 
Washington.  For  information  on  the 
availability  of  this  material  at  the  FAA.  call 
42.5-227-1221. 

(7)  You  may  view  this  .service  information 
that  is  incorporated  by  reference  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
202-741-0030,  or  go  to:  http:// 
w  ww. archives. gov/ fedvral-ref’istev/cfr/ ihr- 
Incations.htnil. 

Lssued  in  Renton,  Washington,  on 
December  12.  2012. 

All  Bahrami, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Ser\'ice. 

IFR  Dot,.  2012-;«)<)24  Filed  12-31-12:  8:4,5  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 2-0999;  Directorate 
Identifier  2012-NM-049-AD;  Amendment 
39-17300;  AD  2012-26-05) 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  Department  of 
Transportation  (DOT). 
action;  Final  rule. 


SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  all 
Airbus  Model  A330-2()0  Freighter  series 
airplanes.  Model  A330-200  series 
airplanes.  Model  A330-3()0  .series 
airplanes.  Model  A340-20()  series 
airplanes,  and  Model  A340-300  .series 
airplanes.  This  AD  was  prompted  by  a 
report  of  an  in-flight  turn  back  after  the 
no.se  landing  gear  (NLG)  did  not  retract 
after  take-off.  This  AD  requires 
repetitive  overhaul  of  the  NLG 
retraction  actuator.  We  are  issuing  this 
AD  to  prevent  failure  of  the  retraction 
actuator,  which  could  cause  collapse  of 


the  NLG  after  touchdown  and  possible 
injury  to  flightcrew  and  passengers. 
DATES;  This  AD  becomes  effective 
February  fi,  2013. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  refereni:e 
of  certain  publications  listed  in  this  AD 
as  of  February  6,  2013. 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
wivw. reguIations.gov  or  in  person  at  the 
U.S.  Dcqiartment  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  Wl 2-140, 
1200  Now  jersey  Avenue  .SL., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vladimir  Ulyanov,  Aerospace  Engineer, 
International  Branch,  ANM-JIB, 
Transport  Airplane  Directorate,  FAA, 
1001  Lind  Avenue  SW.,  Renton,  WA 
98057-33.50;  telephone  (425)  227-1138; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
ajiply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Regi.ster  on  September  24,  2012  (77  FR 
58789).  That  NPRM  proposed  to  correct 
an  unsafe  condition  for  the  specified 
products.  The  Mandatory  Continuing 
Airworthiness  Information  (MCAl) 

.states; 

An  A330  aeroplane  experienced  an  in¬ 
flight  turn  back  due  to  inability  to  retract  the 
NLf;  [nose  landing  gear)  after  take-off. 

The  subsequent  technical  investigations 
revealed  that  the  NLt;  retraction  actuator  eye- 
end  fitting  was  detached  from  the  retraction 
actuation  rod.  that  both  t)ie  eye-end  male 
threads  and  |)iston  rod  female  threads  were 
almost  completely  stripjied,  and  that  there 
was  evidenc:e  of  significant  corrosion  on 
these  parts.  Further  investigations  have 
shown  that  corrosion  caustal  the  retraction 
actuator  eye  failure. 

This  condition,  if  not  corrected,  could  lead 
to  NLt;  collapse  after  touchdown,  potmitially 
riisulting  in  damage  to  the  aeroplane  and 
injury  to  its  occupants. 

For  the  reasons  de.scribed  above,  this 
IFuropean  Aviation  Safety  Agency  (EASA)| 
AD  requires  accomplishment  of  an  overhaul 
of  the  NLG  retraction  actuator.  This  |EASA| 
AD  also  defines  the  Time  Between  Overhaul 
(  TBO)  for  the  NLG  retraction  ar;tuator  to  be 
1(1  years. 

You  may  obtain  further  information  by 
examining  the  MGAI  in  the  AD  docket. 

Comments 

We  gave  the  public  the  opportunity  to 
jiarticipate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  (77 
FR  58789,  .Sejitember  24,  2012)  or  on  the 
determination  of  the  co.st  to  the  public. 
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(Conclusion 

VVe  reviewed  llie  available  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed  except  for  minor  editorial 
changes.  VVe  have  determined  that  these 
minor  changes: 

•  Are  consistent  with  the  intent  that 
w'as  propo.sed  in  the  NPRM  (77  FR 
.'>8789,  September  24,  2012)  for 
correcting  the  unsafe  condition;  and 

•  Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM  (77  P'R  58789, 
September  24,  2012). 

(Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
05  products  of  irs.  registry.  We  ahso 
estimate  that  it  will  take  about  10  work- 
hours  per  product  to  comply  with  the 
basic  requirements  of  this  AD.  The 
average  labor  rate  is  $85  per  w'ork-hour. 
Based  on  these  figures,  we  estimate  the 
cost  of  this  AD  to  the  LI.S.  operators  to 
be  .$88,400  or  .$1 ,300  per  product. 

Should  an  operator  elect  to 
accomplish  an  optional  replacement 
in.stead,  we  estimate  that  any  optional 
replacement  action  would  take  about  10 
work-hours  and  require  parts  costing 
.$94,000  for  a  cost  of  .$95,300  per 
product.  We  have  no  way  of 
determining  the  number  of  products 
that  may  need  these  actions. 

Authority  for  This  Rulemaking 

Title  49  of  the  I  Inited  .Stales  Code 
specifies  the  FAA's  authority  to  issue 
rules  on  aviation  .safety.  Subtitle  I, 
section  100,  describes  the  authority  of 
the  FAA  Administrator.  “.SiibtUle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  .scope  of  the  Agency’s 
authority! 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
(leneral  requirements.”  Under  that 
sei:tion.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Admini.strator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  un.safe  condition 
that  is  likely  to  exi.st  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  'This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  .States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government  . 

For  the  reasons  (lisciissod  nhovo,  I 
certify  that  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12886; 

2.  Is  not  a  “significant  ruhT’  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979); 

3.  Will  not  affect  intrastate  aviation  in 
Alaska;  and 

4.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  t:osts  to  comjily  with 
this  AD  and  placed  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 

WWW. regulations.gov;  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  the  NPRM  (77  FR  58789, 
September  24,  2012),  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (telephone 
(800)  647-5527)  is  in  the  ADDRESSES 
.section.  Comments  will  be  available  in 
the  AD  docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  referenf:e, 
.Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Admini.strator. 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
dlmtinues  to  read  as  follows: 

Authority:  49  U..S.C:.  10H(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2012-2B-0.'i  Airbus:  Amendment  39-17300. 
Docket  No.  FA A-201 2-0999;  Directorate 
Identifier  201 2-NM-049-AD. 

(a)  Effective  Date 

This  airworthine.ss  directive  (AD)  becomes 
effective  February  0,  2013. 

(b)  Affected  ADs 
None. 


(c)  Applicability 

This  .AD  applies  to  the  airjjlanes. 
certificates!  in  any  category,  identified  in 
paragraph.s  (c)(1)  and  (c)(2)  of  thi.s  AD, 

(1)  Airbus  Model  A330-201 .  A3.30-202, 
A330-203.  A3.30-223.  A3.30-223F,  A330- 
243.  A330-243F,  A330-301,  A330-302, 
A330-303.  A330-321,  A330-322,  A330-323. 
A330-341,  A330-342,  and  A330-343 
airplanes,  all  manufacturer  .serial  numbers 
(M.SN). 

(2) 'Airbu.s  Model  A340-21 1.  A340-212, 
A340-213,  A340-311.  A340-312,  and  A340- 
.313  airplanes,  all  MSN. 

(d)  Subject 

Air  Transport  Association  (ATA)  of 
America  Code  32;  Landing  gear. 

(e)  Reason 

This  AD  was  prompted  by  a  report  of  an 
in-lligbt  turn-back  after  the  nose  landing  gear 
(NLG)  did  not  retract  after  take-off.  We  are 
issuing  this  AD  to  prevent  failure  of  the 
retraction  actuator,  which  could  cause 
collapse  of  the  NLG  after  touchdown  and 
possible  injury  to  flightcniw  and  passengers. 

(f)  Compliance 

You  are  responsible  for  having  the  actions 
recpiired  by  this  AD  performed  within  the 
compliance  times  specified,  unless  the 
actions  have  already  been  done. 

(g)  Actions 

At  the  applicable  compliance  time 
specified  in  paragraph  (g)(1)  or  {g)(2)  of  tliis 
AD,  whichever  occurs  later:  Do  an  overhaul 
of  the  NLG  retraction  actuator,  in  accordance 
with  the  Accomplishment  Instructions  of 
Airbus  Mandatory  .Service  Bulletin  A330-32- 
.3255,  dated  October  13,  2011  (for  Model 
A330  .scries  airplanes);  or  Airbus  Mandatory 
Service  Bulletin  A340-32-4291,  dated 
October  13,  2011  (for  Model  A340  series 
airplanes).  Repeat  the  overhaul  thereafter  at 
intervals  not  to  exceed  10  years. 

(1)  Prior  to  the  accumulation  of  10  years 
since  the  NLG  retraction  actuator's  first  Bight 
on  an  airplane,  or  from  its  first  Bight 
following  its  last  overhaul. 

(2)  At  the  applicable  time  specified  in 
paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of  this  AD. 

(i)  !f,  gn  the  effective  date  of  this  AD,  the 
NLG  retraction  actuator  has  accumulated 
more  than  8  years,  and  loss  than  14  years, 
from  its  first  Bight  on  an  airplane:  Within  24 
months  after  the  effective  date  of  tins  AD,  or 
prior  to  the  accumulation  of  15  years  since 
the  NLG  retraction  actuator’s  first  Bight  on  an 
airplane,  whii:hcver  occurs  first, 

(ii)  If,  on  the  effective  date  of  this  AD,  the 
NLG  retraction  actuator  has  accumulated  14 
y<!ars  or  more  since  its  first  Bight  on  an 
airplane:  Within  12  months  after  the  effective 
date  of  this  AD. 

(b)  Parts  Installation  Limitation 

As  of  the  effective  date  of  this  AD,  no 
person  may  install  on  an  airplane  any  NLG 
retraction  actuator,  unle.ss  it  has  been 
overhauled  in  accordanoe  with  the 
requirements  of  this  AD. 

(i)  Other  FAA  AD  Provisions 

The  following  provisions  also  apply  to  this 
AD: 
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(t )  Alternative  Methods  of  Compliance 
(AMOCsf:  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
In  accordance  with  14  CFR  39.19,  .send  your 
request  to  your  principal  inspector  or  local 
Flight  Standards  District  (Iffice,  as 
appropriate.  If  sending  information  directly 
to  the  International  Branch,  send  it  to  ATTN: 
Vladimir  Ulyanov,  Aerospace  Engineer, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate.  FAA,  1601  Lind 
Avenue  SW..  Renton,  WA  980.37-3356; 
telephone  (425)  227-1138;  fax  (425)  227- 
1149.  Information  mav  be  emailed  to:  .9- 
ANM- 1 16-AMOC-HEQUESTS@faa.gov. 

Before  using  any  approved  AMOC,  notify 
your  appropriate  principal  inspector,  or 
lacking  a  principal  inspector,  the  manager  of 
the  local  flight  standards  district  office/ 
certificate  holding  district  office.  The  AMOC 
approval  letter  must  specifically  reference 
this  AD. 

(2)  AirH'orthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 
a  manufacturer  or  other  source,  use  lhe.se 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  rerpiired 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(j)  Related  Information 

Refer  to  MCAl  European  Aviation  Safely 
Agency  Airworthiness  Directive  2012-0034, 
dated  February  29,  2012,  and  the  service 
information  identified  in  paragraphs  (j)(l) 
and  (j)(2)  of  this  AD,  for  related  information. 

(1)  Airlms  Mandatory  Service  BulhUin 
A330-32-3255.  dated  October  13.  2011. 

(2)  Airbus  Mandatory  Service  Bidletin 
A340-32-4291 ,  dated  October  13,  2011. 

(k)  Material  Incorporated  by  Reference 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
(IBR)  of  the  service  information  listed  in  this 
paragraph  under  5  U.S.C.  552(a)  and  1  CFR 
part  .51. 

(2)  You  must  use  this  service  information 
as  applicable  to  do  the  actions  required  by 
this  AD,  unless  the  AD  specifies  otherwi.se. 

(i)  Airbus  Mandatory  Service  Bulletin 
A330-32-3255,  dated  October  13.  2011. 

(ii)  Airbus  Mandatory  Service  Bulletin 
A340-32-4291,  dated  October  13,  2011. 

(3)  For  service  information  identified  in 
this  AD,  contact  Airbus  SAS — Airworthiness 
Office — EAL,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac;  C^edex.  P’rance;  telephone  +33 
5  61  93  36  96;  fax  +33  5  61  93  45  80;  email 
ainvortli  i  ness.  A  3  30- A 34 0@airhus.  com  ; 

I nt er ti et  http .7 / wiviv. a i rhus. com . 

(4)  You  may  review  copies  of  the  .service 
information  at  the  FAA,  Transport  Airplane 
Directorat*!,  KiOl  Lind  Avenue  .SW..  Renton, 
WA.  For  information  on  the  availability  of 
this  material  at  tin;  FAA,  call  425-227-1221. 

(5)  You  may  view  this  service  information 
that  is  incorporated  by  reference  at  the 
National  Archives  and  Rei;ords 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 


202-741-6030,  or  go  to:  http:// 

ivww.  arc  hi  ves  .go  v/federai-register/efr/ibr- 

locations.html. 

Issued  in  Renton,  Washington,  on 
December  17,  2012. 

Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Ceiiification  Service. 
(I’K  Doe.  2012-31004  Filed  12-31-12;  8:4.5  am] 
BILLING  CODE  4910-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  23 

RIN  3038-AC96 

Business  Conduct  and  Documentation 
Requirements  for  Swap  Dealers  and 
Major  Swap  Participants;  Extension  of 
Compliance  Date 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Extension  of  compliance  dates: 
request  for  comment. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission”)  is 
changing  the  compliance  dates  for 
certain  rules  in  the  Commission’s 
regulations  governing  business  conduct 
standards  for  swap  dealers  (“SDs”)  and 
major  swap  participants  (“MSPs”),  and 
certain  rules  requiring  SDs  and  MSPs  to 
engage  in  portfolio  reconciliation  and  to 
have  certain  documentation  with  their 
swap  counterparties.  The  Commission  is 
extending  the  compliance  date  for 
certain  rules  by  four  months,  and  up  to 
six  months  for  others.  The  extended 
compliance  dates  are  intended  to 
provide  SDs  and  MSPs  with  additional 
time  to  achieve  compliance  with  certain 
regulations. 

DATES:  Compliance  Dates:  The 
compliance  date  for  the  regulations  at 
17  CFR  23.201  (b)(3){ii),  23.402; 
23.410(c):  23.430;  23.431(a)  through  (c); 
23.432;  23.434(a)(2),  (b),  and  (c);  23.440; 
23.450,  and  23.505  is  extended  until 
May  1,  2013;  the  compliance  date  for 
the  regulations  at  17  CFR  23.502  and 
23.504  is  extendijd  until  July  1, 2013. 

Comment  Date:  The  Commi.ssion  will, 
however,  consider  any  comments 
rec(!ived  on  or  before  February  1,  2013 
and  may  revi.se  the  modified 
compliance  dates,  if  warranted. 
ADDRESSES:  You  may  submit  comments, 
identified  by  RIN  numher  3038-AC90 
and  Business  (kmduct  and 
Documentation  Requirements  for  .Swap 
Dealers  and  Major  Swap  Participants,  by 
any  of  the  following  methods: 

•  Agency  Web  site,  ivww.cftc.gov,  via 
its  Comments  Online  proct'ss  at  http:// 


comments.cftc.gov/PuhlicComments/ 
ReleasesWithComments.aspx.  Follow 
the  instructions  for  submitting 
comments  through  the  Web  site. 

•  Mail:  Secretary  of  the  Commission, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW.,  Washington,  DC 
20581. 

•  Hand  Delivery/Courier:  Same  as 
mail  above. 

•  Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 
Plea.se  submit  your  comments  using 
only  one  method. 

All  comments  must  be  submitted  in 
English,  or  if  not,  accompanied  by  an 
Engli.sh  translation.  Comments  will  be 
posted  as  received  to  unvw.cf tc.gov.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  If 
you  wish  the  Commission  to  consider 
information  that  may  be  exempt  from 
di.sclosure  under  the  Freedom  of 
Information  Act,  a  petition  for 
confidential  treatment  of  the  exempt 
information  may  be  submitted  according 
to  the  established  procedures  in  §  145.9 
of  the  Commission’s  regulation,  17  CFR 
145.9. 

The  Commi.ssion  reserves  the  right, 
but  shall  have  no  obligation,  to  review', 
pre-screen,  filter,  redact,  refuse  or 
remove  any  or  all  of  your  submission 
from  H'lviv.c/fc.govthat  it  may  deem  to 
be  inappropriate  for  publication,  such  as 
obscene  language.  All  submissions  that 
have  been  redacted  or  removed  that 
contain  comments  on  the  merits  of  the 
rulemaking  will  be  retained  in  the 
public  comment  file  and  will  be 
considered  as  required  under  the 
Administrative  Procedure  Act  and  other 
applicable  laws,  and  may  be  accessible 
under  the  Ffeedom  of  Information  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Fisanich,  Chief  (Counsel,  202- 
418-5949,  ffisanich@cftc.gov,  Jason  A. 
Shafer,  Attorney-Advi.sor,  202-418- 
50t)7,  jshafer@cftc.gov.  Division  of  .Swap 
Dealer  and  Intermediary  Oversight,  or 
Sayee  Srinivasan,  Research  Analy.st, 
202-41 8-5309,  ssrinivasan@cftc.gov. 
Office  of  the  (diief  Economist, 
Ciommodity  F’utures  'I'rading 
Commi.ssion,  Three  Lafayette  tieiTtre, 

1 155  21st  .Street  NW.,  Washington.  DC 
20581 . 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  July  21,  2010,  Prtisident  Obama 
signed  the  Dodd-Frank  Act.'  Title  Vll  of 


'  .S(.v>  l)<i(l(l  Frank  W,")!!  .Stnvil  Roforni  and 
( ioiisuinnr  t’roloctinn  Art,  Public  Law  111-203,  124 
Slat.  1370  (2010).  I  ho  text  ol  the  Dodd-Frank  Act 

f '.onlimiml 
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the  Dodd-Frank  Act  ^  amended  the 
(Commodity  Exchange  Act  (‘‘(;KA”)  ’  to 
establish  a  comprehensive  nigulatory 
framework  to  reduce  risk,  increase 
transparency,  and  promote  market 
\  integrity  within  the  financial  system  by, 
among  other  things:  (1)  Providing  for  the 
registration  and  comprehensive 
regulation  of  SDs  and  MSPs;  (2) 
imposing  clearing  and  trade  execution 
requirements  on  .standardized  derivative 
products;  (3)  creating  rigorous 
recordkeeping  and  real-time  reporting 
regimes;  and  (4)  enhancing  the 
Commission’s  rulemaking  anti 
enforcement  authorities  with  respect  to 
all  registered  entities  and  intermediaries 
subject  to  the;  C'.ommission's  oversight. 

In  the  tw'o  years  since  its  enactment, 
the  Commission  has  finalized  41  rules 
to  implement  Title  Vll  of  the  Dodd- 
Frank  Act.  Earlier  this  year,  the 
Commission,  jointly  with  the  Securities 
and  Exchange  Commission,  finalized 
the  main  foundational  elements  of  the 
Dodd-Frank  regulatory  framework  by 
adopting  regulations  further  defining 
the  terms  “.swap  dealer”  and  “major 
swap  participant,”"’  as  well  as  the 
regulations  further  defining  the  term 
“swap.”  The  Commission  also  adopted 
regulations  setting  forth  a 
comprehensive  scheme  for  the 
registration  process  for  SDs  and  MSPs.*' 
Other  finalized  rules  inchide  various 
substantive  requirements  applicable  to 
SDs  and  MSPs  under  CEA  .section  4s,^ 
which  address  reporting  and 
recordkeeping,"  business  conduct 
standards,**  rfocumentation  standards,’" 


may  be  acces.sed  .it  htlp  J/wH  w.cftc.gov/ 
IxiwRegulation/OTCDERIVATIVES/indox.htm 

^Pursuant  to  .Section  701  of  the  Dodrl-Frank  Act, 
Title  VII  may  b«i  cited  as  the  "Wail  .Street 
Transparency  and  Accountability  Act  of  2010.” 

'7  n  .S.C.  1  el  seq. 

■*  .See  Further  Dennition  of  "Swap  nealer." 
".Security-Based  Swap  Dealer,”  “Major  Swap 
Participant."  '  Major  .Securitv-Based  Swap 
Participant,”  and  "Fligibie  Cxintract  Participant,”  77 
FR  30596  (May  23.  2012). 

See  Furthjrr  DiTinition  of  “.Swap.”  ".Security- 
Based  Swap,"  and  ".Security-Basetl  Swap 
Agreement”;  Mixed  .Swaps;  .Security-Based  Swap 
Agreement  Recordkeeping,  77  FR  48208  (Aug.  13, 
2012). 

Sef‘  Registration  of  Swap  Dealers  and  Major 
.Swap  Participants,  77  FR  2613  ()an.  19.  2012). 

'  7  n.S.COs. 

".See  Swap  Dealer  and  Major  Swap  Participant 
R(M:ordk<«!ping.  Reporting,  and  Duties  Ruhss; 
Fiituncs  Commission  Mon:hant  and  Introducing 
Broker  Conflicts  of  Intere.st  Ruhw;  and  Chief 
Compliance  Officer  Rules  for  .Swap  Dealers,  Major 
Swap  Participants,  and  F'utures  Commission 
Merchants,  77  FR  20128  (Apr.  3,  2012). 

"S'r.>r>  Business  Conduct  Standards  for  .Swap 
Dealers  and  Major  Swap  Participants  With 
Counterparties.  77  FR  9734  (Feb.  17,  2012). 

'".See Confirmation.  Portfolio  Reconciiiatirm, 
Portfolio  Compression,  and  .Swap  Trading 
Relationship  Documentation  Rerpiirements  for 
.Swap  Dealers  and  Major  .Swap  Participants.  77  FR 
5.5904  (Sept.  1 1, 2012). 


(hiliH.s.”  and  designation  of  chief 
compliance  officers.'^ 

Among  other  things,  upon 
regi, strati  on,  an  .SD  or  M.SF  must  submit 
documentation  demonstrating  its 
com|)liance  willi  any  (Commission 
regulation  issued  pursuant  to  section 
4s(e),  (f),  (g),  (h).  (i).  (j),  (k),  or  (1)  of  the 
(CEA  that  is  a|){)licable  to  it  and  for 
which  the  compliance  date  has  pas.sed. 
Such  Commission  regulations  include 
business  conduct  standards  under 
subpart  H  of  part  23  of  the 
Commission’s  regulation  promulgated 
under  section  4s(h)  of  the  CEA, 
d(M:umentation  standards  under  subpart 
i  of  part  23  of  the  Commission’s 
regulation.s  promulgated  under  section 
4s(i)  of  the  (CEA,  and  reporting  and 
recordkeeping  requirements  under 
subpart  F  of  part  23  of  the  (Commission’s 
regulations  promulgated  unrler  section 
4s(f)  of  the  CEA. 

With  respect  to  business  conduct 
standards  with  counterparties,  section 
4.s(h)  of  the  CEA  provides  the 
Commission  with  both  mandatory  and 
discretionary  rulemaking  authority  to 
impose  business  conduct  standards  on 
SDs  and  MSFs  in  their  dealings  with 
counterparties,  including  .Special 
Entities,  and  section  4s(i)  of  the  (CE,\ 
establishes  swap  documentation 
standards  for  SDs  and  M.SPs. 

Pursuant  to  section  4s{h)  of  the  (CEA, 
on  December  22,  2010,  the  Commission 
published  in  the  Federal  Register 
proposed  subpart  H  of  part  23  of  the 
Commi.ssion’s  regulations.’ *  There  was 
a  60-day  period  for  the  public  to 
comment  on  the  proposing  release.  (On 
May  4,  2011,  the  Commission  published 
in  the  Federal  Register  a  notice  to  re¬ 
open  the  public  comment  period  for  an 
additional  30  days,  which  ended  on 
June  3,  2011.’"’  (On  February  17,  2012, 
the  Commission  adopted  as  final  rules 
subpart  H  to  paii  23,  which  .set  forth 
business  conduct  standards  for  swap 
dealers  and  major  swap  participants  in 
their  dealings  with  counterparties.'"  A 
number  of  the  Commission’s  rules 
under  subpart  H  of  part  23  require  SDs 
and  MSPs  to  provide  or  obtain  specific 
information  from  their  counterparties 
prior  to  entering  into  (or  in  some  ca.ses, 
offering  to  enter  into)  a  swap  with  such 
counterparties.’"  .Subpart  H  of  part  23 


' '  See  Kupra  note  8. 

'■^1(1. 

' '  Hiisint!.<is  r:on(lui:t  .SlHiiclHrrls  for  .Swap  Doalers 
and  Major  Swap  Participants  With  Coimtei parties. 
75  FR  89638  (proposed  Dec.  22,  2010). 

'■*  Reopening  anil  Extension  of  Comment  Periods 
for  Rulemakings  Implementing  the  Dodd-Frank 
Wall  .Street  Reform  and  Consumer  Protection  Act. 
75  FR  25274  (May  4.  2011). 

See  siipm  note  9. 

"•See,  e.g.,  tj  23.402(b)  (requiring  .SDs  to  obtain 
essential  facts  about  their  connterpartv  prior  to 


permits  SDs  and  M.SPs  to  rely  on 
written  representations  from  their 
counterparties  and  .standardized 
di.sclosures,  each  of  which  may  require 
amimdments  or  supplements  to  an  ,SD’s 
or  MSP's  relationship  documentation 
with  such  counterparties  prior  to 
(‘iitering  into  a  swap  with  such 
counterparties."’ 

.SDs  and  M.SPs  are  required  to  comply 
with  the  requirements  found  in  subpart 
n  to  part  23  by  January  1, 2013.’" 

.Section  4s(i){l)  of  the  CEA  requires 
SDs  and  M.SPs  to  “conform  with  such 
standards  as  may  be  prescribed  by  the 
(Commission  by  rule  or  regulation  that 
relate  to  timely  and  accurate 
confirmation,  processing,  netting, 
documentation,  and  valuation  of  all 
swaps.”  Under  section  4s(i)(2),  the 
Commission  is  required  to  adopt  rules 
“governing  documentation  .standards  for 
swap  dealers  and  major  swap 
participants.”  The  Commission 
proposed  the  regulation.s  on  .swap 
confirmation,  portfolio  reconciliation, 
and  portfolio  compression  on  December 
28,  2010.*"  In  a  separate  rulemaking,  on 
February  8,  2011,  the  Commission 
proposed  regulations  governing  swap 
documentation,  including  what 
documentation  would  be  required  to  be 
kept  by  the  .SD  or  MSP  when  it  tran.sacts 
with  a  counterparty  that  exercises  its 
rights  under  the  end-user  clearing 
exception  from  the  mandatory  clearing 
requirement  under  section  2(h)(7)  of  the 
(CEA.**"  There  was  a  60-day  comment 
period  for  both  proposals.  On 
September  11,  2012,  the  Commission 
issued  final  rules  governing  swap 


i!xi!i;ution  of  a  tran.saction);  §  23.430(a)  (requiring 
SDs  and  MSPs  to  verify  that  a  counterparty  meets 
the  eligibility  standards  for  an  eligible  contract 
participant  before  offering  to  enter  into  or  entering 
into  a  swap  with  such  counterparty);  and 
S  23.431(aj  (requiring  SDs  and  MSPs  to  provide 
material  information  concerning  a  swap  to  its 
counterparty  ,it  a  rea.sonably  sufficient  time  prior  to 
entering  into  the  swap). 

Sec  §  23.402(d),  (o),  and  (f). 

'"  The  external  business  conduct  standards  final 
rule  required  that  swap  dealers  and  major  swap 
participants  must  comply  with  the  niles  in  subpart 
H  of  part  23  on  the  later  of  180  days  after  the 
effective  date  of  these  rules  nr  the  date  no  which 
swap  dealers  or  major  swap  participants  arc 
required  to  apply  for  registration  pursuant  to 
t^ommission  rule  3.10.  Flowever,  in  a  subsequent 
rulemaking,  the  compliance  date  for  §§23.402; 
23.410(c);  23.4:t0;  23.431(a)-(c);  23.432; 
23.434(a)(2),  (b),  and  (c);  23.440;  and  23.450  was 
deferred  until  january  1,  2013.  See  Confirmation. 
Portfolio  Reconciliation,  Portfolio  Compression, 
and  .Swap  Trading  Relationship  Documentation 
Requirements  for  Swap  Dealers  and  Major  Swap 
Participants.  77  FR  55904,  55942  (.Sept.  11,  2012). 

'‘'Confirmation,  Portfolio  Reixijiciliation.  and 
Portfolio  Compression  Requirements  for  Swap 
Dealers  and  Major  Swap  Participants,  75  FR  8519 
(proposed  Dec.  28,  2010). 

■"‘.Swap  Trading  Relationship  Documentation  for 
Swap  Dealers  and  Major  Swap  Participants.  76  F'R 
6715  (proposed  Feb.  8,  2011). 
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confirmation  (Ji  23..')0l),  portfolio 
reconciliation  (§23. ,'502),  portfolio 
compression  (§23.503),  and  swap 
trading  relationship  documentation 
(§  23.504),  and  end  user  excej)tion 
documentation  (§23.505).^’  Among 
other  things,  §  23.502  requires  .SDs  and 
M,SFs  to  agree  in  writing  with  each 
counterparty  on  the  terms  of  conducting 
portfolio  reconciliation. 22  Section 
23.504  requires  that  an  ,SD  nr  MSP 
execute  swap  trading  relationship 
dotaimentation  meeting  the 
requirements  of  the  rule  with  a 
counterparty  prior  to  or 
contemporaneously  with  entering  into  a 
swap  transaction  with  such 
counterparty.^'^  Section  23.505  recpiires, 
with  an  exception,  that  SDs  and  M.SPs, 
when  transacting  with  market 
participants  claiming  the  exception  to 
clearing  under  2(h)(7)  of  the  C^RA,  obtain 
documentation  sufficient  to  provide  a 
reasonable  basis  on  which  to  believe 
that  its  counterparty  meets  the  statutory 
conditions  required  for  the  exception. 2-* 
With  regard  to  the  portfolio 
reconciliation  requirements  found  in 
§  23.502,  the  Commission  .staggered  the 
compliance  dates  by  providing  extended 
compliance  dates  for  those  SDs  and 
M.SPs  that  have  not  been  previously 
regulated  by  a  prudential  regulator,  and 
thus  are  least  likely  to  have  the 
infrastructure  in  place  to  begin  regular 
reconciliation  with  their 
counterparties. 2'>  SDs  and  M.SPs  that 
have  been  previously  regidated  by  a 
prudential  regulator  need  not  comply 
with  §23.502  until  Dectnnbep  11,  2012. 
SDs  and  MSPs  that  have  not  been 
previously  regulated  need  not  comply 
with  §23.502  until  March  11,  2013.  The 
earliest  that  an  SD  or  MSP  would  be 
required  to  comply  with  the  .swap 
trading  relationship  documentation 
requirements  found  in  §23.504  is 
January  1,  2013.2'’  Additionally,  the 


Sue  supra  note  It). 

22.SVp§23..'j02(a)(l). 

^ '  See  S  23..'i{)4(a)(2). 

See  §  23.,'‘>0,S(a). 

2^77  FK  55904.  55941-42  (Sept.  11.  2012). 

2'‘T)ie  rurreiit  uompliance  sctiodule  a.ssor.iijted 
with  §  23.504  i.s  a.s  follows:  With  rhspect  to  swap 
transactions  with  SOs,  security-lia.seil  swap  dealers, 
M.Sl’s.  major  seciirity-lja.sed  swap  participants,  or 
any  private  fund,  as  defined  in  section  202(a)  of  the 
Investment  Advisers  Act  of  1940,  that  is  not  a  third- 
party  subaccount  (dehned  Ixdow)  and  that  executes 
200  or  more  swaps  per  month  based  on  a  monthly 
average  over  the  12  months  preceding  this  adopting 
release  (active  funds),  SDs  and  MSF’s  must  comply 
with  §23.504  by  lanuary  1,  2013.  With  respect  to 
swap  transactions  with  commoditv  pools;  private 
funds  as  defined  in  section  202(a)  of  the  Investment 
Advisers  Act  of  1940  otlier  than  active  funds:  or 
persons  predominantly  engaged  in  activities  that 
are  in  the  business  of  hanking,  or  in  activities  that 
are  rinancial  in  rratun!  a.s  defined  in  section  4(k)  of 
the  Bank  Holding  Company  Act  of  1956,  provided 
that  the  entity  is  not  an  account  that  is  managed  by 


earl  lost  that  an  SD  or  MSP  would  be 
required  to  comply  with  the 
documentation  requirement.s  found  in 
§  23.505  is  December  31. 2012. 

Section  4s(tl(l)  of  the  CEA  requires 
SDs  and  M.SPs  to  “make  stich  reports  as 
are  required  by  the  Commission  by  rule 
or  regtilation  regarding  the  transactions 
and  positions  and  financial  condition  of 
the  registered  swap  dealer  or  major 
swap  participant."  Under  section 
4s(f)(l)(B)(i)  and  (ii)  of  the  CEA,  the 
Commission  was  authorized  to  prescribe 
the  books  and  records  requirements  of 
“all  activities  related  to  the  business  of 
swap  dealers  and  major  swap 
participants.”  On  December  9,  2010,  the 
Commission  proposed  §23.201,  which 
set  forth  the  records  SDs  and  MSPs  must 

maintain. 22  After  a  OO-day  period  for  the 
public  to  comment  on  the  proposal,  the 
Commission  published  a  Federal 
Register  notice  that  re-opened  the 
comment  period  for  an  additional  30 
days  ending  on  June  3,  2011.2”  On  April 
3,  2012,  the  Commi.ssion  adopted  final 
rules  governing,  among  other 
requirements,  general  records 
requirements  for  .SDs  and  MSPs 
(§  L3.201).2«  The  earliest  that  an  .SD  or 
MSP  would  be  required  to  comply  with 
§  23.201  is  December  31,  201 2. "> 

11.  Compliance  Date  Extension  for 
Certain  Business  Conduct  and 
Documentation  Requirements  for  Swap 
Dealers  and  Major  Swap  Participants 

Sulxsequent  to  the  i.ssuance  of  the 
above-identified  rides,  the  Commission 


an  invustniRiit  manager  that  (t)  is  independent  of 
and  unaffiliated  with  the  account's  rreneficial  owner 
or  sponsor,  and  (2)  is  responsible  for  the 
documentation  nec:essary  for  the  iiccount’s 
beneficial  owmer  to  document  swaps  as  required 
under  section  4s(i)  of  the  CEA  (third-party 
subaccounts),  SDs  and  MSPs  must  comply  with 
§23.504  by  April  1,  2013.  With  respect  to  swap 
tran.sactions  with  any  other  counterparty,  .SDs  and 
MSPs  mu.st  comply  with  §23.504  by  July  1,  2013. 

77  FR  55904,  55940  (.Sept.  11.  2012).  However,  in 
a  final  rule  recently  adopted  by  tlie  Commi.ssion. 
the  compliance  schedules  for  active  funds  was 
amended  by  requiring  private  funds  to  calculate  the 
number  of  swaps  they  enter  as  a  monthly  average 
over  tlie  past  12  months  preceding  November  1, 
2012. 

Reporting,  R(H:ordkoeping,  and  Daily  Trading 
Records  Requirements  for  Swap  Dealers  and  Major 
.Swap  Participants,  75  FR  70666  (proposed  Dec.  9, 
2010). 

■"•See  supra  note  14. 

.See  supra  note  8. 

'".See  77  FR  20128,  20165  (Apr.  3.  2012). 

§  23.201(a)(1)  is  currently  the  subject  of  a  staff  no¬ 
action  letter  that  was  published  on  October  26. 

2012,  which  provided  no-action  relief  from 
compliance  with  §23. 201(a)(1)  until  March  31. 

2013.  .SeeCFTC  I,etter  NO.  12-29,  Request  for  No- 
Action  Relief  for  .Swap  Dealers  and  Major  Swap 
Participants  from  launpliance  with  Certain  Internal 
Business  Conduct  Requirements  F'ound  in  subpart 
F  to  part  23  of  the  CFTC^’s  Regulations  (http:// 
wvi'w.cfic.gov/urrn/groups/puhlic/@lrletterffeneral/ 
documents /letter/ 12-29, pdf}. 


rocoivod  niquo.sts  from  a  variety  of 
market  participants  for  additional  time 
to  achieve  compliance  with  the 
doiaimentatio'h  requirements  of  such 
rules.  *'  More  specifically,  market 
participants  requested  that  the 
Commission  extend  the  comjiliance 
dates  for  the  provisions  of  subpart  H  of 
part  23  that  involve  documentation,-'^ 
the  compliance  dates  for  the  provisions 
of  §  23.502  (Portfolio  Reconciliation), 
which  has  a  significant  documentation 
component,  and  the  compliance  dates 
for  the  provisions  of  §  23.504  (.Swap 
Trading  Relationship  Documentation),-’’” 
which  also  has  a  significant 
documentation  component,  to  facilitate 
an  orderly  transition  to  the  new 
regulatory  regime. 

In  their  letter,  ISDA  states  that  in 
order  to  facilitate  an  efficient  transition 
to  compliance,  it  has  sponsored  a 
number  of  documentation  protocols  for 
its  members  and  other  market 
participants,  where  amendments  or 
supplements  required  by  the 
Commission’s  regulations  are  effected 
through  delivery  of  an  atlherence  letter 
by  each  party  to  the  underlying 
document  to  be  amended  {i.e.,  a  master 
agreement),  and  provides  for  additional 
bilateral  delivery  requirements  in  order 
to  effectuate  the  addition  of 
supplemental  terms. 

l.SDA  published  its  first  Dodd-Frank 
protocol  in  August  2012,  focused  on 
facilitating  compliance  with  .several  new 
Commis.sion  regulations,  including 
tho.se  found  in  part  23.”’’  Pursuant  to 


"  See.  e.f’.,  better  dated  Dec.  4.  2012  from  the 
Iiiteriialional  Swaps  and  Derivatives  Association 
("I.SDA”)  requesting  exerci.se  of  ('.oniinission 
authority  regarding  part  23  (Compliance  Rules. 

Letter  dated  Nov.  27,  2012  (revised  Dec.  6,  2012) 
from  I.SD,^  requesting  exercise  of  (Commission 
authority  regarding  part  23  compliance  rides 
(“I.SDA  Dec.  6  Letter"),  and  Letter  dated  Nov.  20. 
2012  from  ISDA  re<iuesling  no-action  relief  from 
compliance  with  §§23.502  and  23.504. 

*^The  c:urrent  compliance  date  for  §§  23.402; 
23.410(c);  23.430;  23.431(a)-(c);  23,432; 

23.434(a)(2),  (b),  and  (c);  23.440;  and  23.450  i.s 
)nnuary  1. 2013.  .S’ee  (Confirmation,  Portfolio 
Reconciliation,  Portfolio  (Compression,  and  Swap 
Trading  Relationship  Dcx:umentatiun  Reipiirements 
for  Swap  Dealers  and  Major  .Swap  Participants,  77 
FR  55904,  55942  (Sept.  11,  2012);  see  also  Business 
Condin;t  Standards  for  Swap  Dtialers  and  Major 
Swap  Participants  with  (Counterparties.  77  FR  9734. 
9823-27  (Feb.  17.  2012)  (promulgating  the  relevant 
provisions  of  subpart  H  of  part  23  of  the 
(Commission's  Regulations). 

"  77  FR  at  55940. 

See  http://i\  w’w2. isda.org/dodd-frank- 
documentation-initiative/. 

■'"’LSDA's  first  Dodd-Frank  protocol  is  intended  to 
facilitate  compliance  with  the  following  Final 
Rules:  Business  (Conduct  Standards  for  Swap 
Dealers  ami  Major  .Swap  Participants  With 
(Counterparties,  77  FK  9734  (Feb.  17.  2012):  I.arge 
Trader  Ri.-porting  for  Physical  Commodity  Swaps, 

76  FR  43851  ()uly  22.  2011);  Position  Limits  for 
F'uturos  and  Swaps.  76  FK  71626  (Nov.  18,  2011); 

(Continued 
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this  first  protocol,  each  party  that 
submits  an  adherence  letter  must  also 
deliver  a  completed  questionnaire  to 
another  protocol  particii)arri  for  the 
addition  of  supplemental  terms  to  be 
effective  with  respect  to  that  protocol 
participant.  To  facilitate  the  delivery  of 
completed  questionnaires,  ISDA, 
together  with  Markit,  have  developed  a 
technology-based  solution  to  automate 
the  information-gathering  process  and 
provide  sharing  of  submitted  data  and 
documents  to  permissioned 
counterparties. 

ISDA  has  represented  to  the 
Comnussion  that,  despite  an  extensive 
counterparty  outreach  and  education 
effort  by  its  members,  only  17.5%  of 
counterparties  to  prospective  SDs  and 
MSPs  have  submitted  an  adherence 
letter  for  its  first  Dodd-Frank  protocol 
and  le.ss  than  1%  have  submitted  the 
completed  questionnaires  necessary  for 
SDs  and  MSPs  to  make  u.se  of  the 
protocol  and  integrate  necessary 
counterparty  information  into  their 
compliance  systems.  ISDA  has 
represented  lliat  more  time  is  needed  for 
these  counterparties  to  understand  the 
O)mmission’s  requirements,  to 
understand  the  legal  consequences  of 
adhering  to  the  j)rotocol,  and  to  gather 
the  information  needed  to  complete  the 
questionnaire  from  principals  and 
beneficial  owners. 

In  addition,  kSDA  states  that 
flurricane  Sandy  has  hampered  the 
ability  of  SDs,  MSPs,  and  their 
counterparties  to  complete  the 
documentation  process  necessary  to 
comply  with  the  Commission’s 
regulations  within  the  original 
compliance  periods.  ISDA  slates  that 
Hurricane  Sandy  shut  down  institutions 
and  vendors,  depleted  staff  and  severely 
(lamaged  development  efforts  in  a 
number  of  compliance  areas — producing 
a  knock-on  effecl  across  in.slitutional 
(and  vendor)  compliance  efforts 
(including  delays  at  Markit — the 
provider  of  protocol  automation 
mechanisms).  Further,  specifically  with 
respect  to  the  January  1, 2013 
compliance  date  for  subpart  11  of  part  23 
of  the  Commission's  regulations,  ISDA 


Kfijil-  riiiiR  Reporting  of  .Swnp  Transadion 

Data.  77  f’K  1182  ()an.  S.  2012);  .Swap  Data 
Recordkeeping  and  Reporting  Requfrenienls,  77  KR. 
21.'1(>  (|an.  la.  2012);  Swap  Dealer  and  Major  Swap 
Participant  Re(.ordkeeping.  Reporting,  and  Duti<!s 
Riile.s;  Kuture.s  ('.oininission  Men.lianl  and 
Introducing  Broker  Conflict.s  (d  Interest  Rules;  and 
CliietCorripliance  Officer  Rules  for  Swap  Dealers, 
Major  Swap  I’articipant.s,  and  Kulures  Comnii.s.sion 
Merc  liants.  77  PR  20128  (Apr.  3,  2012);  and  .Swap 
Data  Rcccordkeeping  and  Reporting  Rcfquireinent.s: 
I’re-Enactnitinl  and  Transition  .Swaps,  77  KR  35200 
dune  12,  2012).  However,  tlie  changes  to 
i  cinipliance  dati!s  affected  in  this  release  do  not 
address  compliance  with  rulcts  othi;r  than  those 
specifically  slated  in  the  text  above. 


has  represitnted  that  complianf:e 
obstacles  are  compounded  by  industry 
code  freezes,  which  are  typically  put 
into  effect  near  the  calendar  year-end  to 
ensure  a  stable  IT  environment  for  the 
closing  of  books  and  records.  The 
freezes  limit  the  ability  of  firms  to  make 
adjustments  to  IT  infrastructure  related 
to  the  delivery  of  required  di.sclosure 
and  the  re-onboarding  of  counterparties 
in  accordance  with  the  counterparty 
characteristics  provided  in  re.sponse  to 
the  first  Dodd-Frank  protocol. 

Absent  completion  of  the  protocol 
pror:ess  by  a  counterparty,  or 
completion  of  bilateral  amendments  to 
trading  documentation  with  the 
equivalent  effect,  an  SD  or  M.SF  that 
continues  to  enter  into  swaps  with  such 
counterparty  would  bo  in  violation  of 
multiple  Commission  regulations 
contained  in  part  23.  In  order  to  avoid 
sueb  violations  of  C.ommission 
regulations,  ISDA  has  represented  that 
many  SDs  and  MSPs  will  stop  entering 
into  sw'aps  with  counterparties  that 
have  not  completed  the  protocol  [irocess 
by  December  31.  2012,  which  could 
result  in  a  sudden  and  dramatic  drop  in 
the  number  of  participants  in  the  swap 
markets.  ISDA  states  that  the  resulting 
def:rease  in  liquidity  would  damage  all 
market  participants  as  well  as  the 
broader  economy. 

ISDA  has  further  repre.sented  that 
market  participants  are  working 
diligently  toward  publishing  a  secontl 
Dodd-Frank  protocol  covering  other 
(kunmission  rules  requiring 
documentatign  supplements,  including 
§§23.502  and  23.504,  but  require 
additional  time  to  complete  the  review 
process  and  implement  the  protocol. 
ISDA  states  that  the  paf;e  of 
implementation  of  its  second  Dodd- 
f'rank  protocol  has  been  adversely 
affected  by  the  difficulty  of  reaching 
agretmient  on  the  valuation 
methodologies  required  by 
§  23.504(b)(4),  "*  the  developmental 
challenges  to  reaching  the  agreement  on 
reconciliation  processes  required  by 
§  23.502(a)(l ),  the  consumption  of  legal 
arul  operational  resources  by  the 
implementation  of  the  first  Dodd-Frank 
protocol,  and  the  effects  of  Hurricane 
.Sandy  discussed  above.  Accordingly, 
ISDA  has  repre.sented  that  an  extension 
of  the  compliance  dates  for  §§  23.502 
and  23.504  would  allow  for  a  smooth 
and  orderly  progression  to  compliance 


''’Commission  rogiilation  S 23.5()4(b)(4)  requires 
.SDs  amt  MSPs  to  agmi*  vvitli  lIuHr  (:ountHr|)artins, 
prior  to  iht*  (>x«(.iitioii  ol  a  swaj),  on  llio  pronn.ss  lor 
(loinrmining  tlin  valno  ofstn.li  swa|i  at  anv  timr 
from  oxoi.ution  to  Iho  tormination.  maturity,  or 
expiration  of  su{:h  swap. 


with  such  rules  and  avoid  unnecessary 
market  disruption. 

For  reasons  described  above,  the 
('.ommission  has  decided  to  defer  the 
compliance  dates  for  §§  23.201(b)(3)(ii), 
23.402;  23.410(c);  23.430;  23.431  (a)-(c); 
23.432;  23.434(a)(2),  (b).  and  (c);  23.440; 
23.450;  and  23.505  of  subpart  F,  subpart 
H,  and  subpart  I  of  part  23  until  May  1, 
2013.  In  addition,  the  Commission  has 
decided  to  defer  the  compliance  dates 
for  §  23.502  (Portfolio  Reconciliation) 
and  §  23.504  (Swap  Trading 
Relationship  Documentation)-*^  of 
subpart  I  of  part  23  until  July  1,  2013.-’'* 
Compliance  dates  for  all  other 
provisions  of  subpart  F,  subpart  H,  and 
subpart  1  of  part  23  remain  unchanged. 
All  market  participants  are  subject  to 
the  new  compliance  dates  regardless  of 
whether  they  participate  in  any  protocol 
sponsored  by  ISDA. 

III.  Related  Matters 

A.  Adivinistrotive  Law  Matters  and 
Heqiiest  for  Comments 

The  Administrative  Procedure  Act  -**• 
(“APA”)  generally  requires  an  agency  to 
publish  a  notice  of  a  proposed 
rulemaking  in  the  Federal  Register.'*'* 
This  requirement  does  not  apply, 
however,  when  the  agency  “for  good 
cause  finds  *  *  *  that  notice  and  public 
procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.’’"*  Moreover,  while  the  APA 
requires  generally  that  an  agency 
publish  an  adopted  rule  in  the  Federal 
Register  30  days  before  it  becomes 
effective,  this  requirement  does  not 
apply  if  the  agency  finds  good  cau.se  to 
make  the  rule  effective  sooner.'*^ 

The  Commission,  for  good  cause, 
finds  that  notice  and  solicitation  of 
comment  regarding  the  amendments  is 
impracticable,  unnecessary  and  contrary 
to  the  public  interest.  As  of  December  3, 
2012,  the  CFTC  has  finalized  over  41 
new  rulemakings  pursuant  to  the  Dodd- 
Frank  Act,  with  each  rulemaking 
imposing  significant  new  regulatory 
requirements  on  market  participants.  In 
the  aggregate,  the  rulemakings  establish 


,^s  (list:ii,sso(i  in  note  2(>  siipm.  ttie  Coinniission 
imposed  a  staggered  compliance  schedule  for 
S  2.1.504.  estahlishing  three  separate  comi)liance 
dales  ha.sed  on  the  type  of  counterparty.  The 
compliance  dale  established  herein — )uly  1,  2013 — 
provides  .SDs  and  M.SPs  with  a  single  compliance 
date  for  §23.5t)4,  that  is  applicable  for  all  types  of 
counterparties. 

'"The  (;ommission's  dof:ision  to  defer 
comi>liance  does  not  reflect  an  endorsement  of  the 
industry-led  effort,  nor  does  it  imply  that  the 
Commi.ssinn  has  reviewed  the  documentation 
protocol  for  compliance  with  Commission  rules. 

"'5  D..S.C.  553. 

■"'5  U,.S.C.  553(1)). 

Id. 

«C5  n..S.C.  553(d). 
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a  robust  and  comprehensive  registration 
and  regulatory  framework  intended  to 
achieve  the  overarching  goals  of  the 
Dodd-Frank  Act,  as  detailed  in  Section 
1  above.  In  promulgating  the  final  rules, 
the  Commission  constructed  a  phased 
implementation  schedule  that  was 
intended  to  allow  market  participants  to 
achieve  full  compliance  through  an 
orderly  and  effective  process  over  a 
period  of  time.  Market  participants, 
including  a  trade  association,  huy-side 
firms  and  sell-side  dealers,  have 
represented  to  the  Commission  that  they 
have  been  diligently  preparing  to 
comply  with  the  part  23  rules,  in 
accordance  with  the  phased 
implementation  schedule.  The 
Commission  anticipates  that  the  phased 
implementation  schedule  for  most  rules 
promulgated  under  part  23  will 
continue,  on  schedule,  without  need  for 
delay. 

Notwithstanding  the  Commission’s 
efforts  to  implement  the  business 
conduct  standards  rules  required  under 
the  Dodd-Frank  Act  in  a  timcdy  manner, 
the  Commission  has  determined  that, 
due  to  circumstances  beyond  the 
Commission’s  control,  a  short  delay  in 
the  implementation  schedule  for  a 
limited  set  of  part  23  rules  is  necessary. 

As  discussed  in  greater  detail  in  Section 
II  above,  ISDA  has  represented  that, 
despite  an  extensive  counterparty 
outreach  and  education  effort  by  its 
members,  a  relatively  small  percentage 
of  counterparties  have  fully  executed 
the  necessary  documentation  to  comply 
with  the  provisions  of  subpart  H  of  part 
23  that  involve  documentation.  ISDA 
has  represented  that  more  time  is 
needed  for  these  counterparties  to 
understand  the  Commission’s 
requirements,  ta understand  the  legal 
consequences  of  adhering  to  the 
required  documentation,  and  to  gather 
the  information  needed  to  complete  the 
questionnaire  from  principals  and 
beneficial  owners.  ISDA  further 
represented  that  without  additional  time 
to  address  that  relatively  narrow  scope 
of  documentation  rules,  a  sudden  and 
dramatic  drop  in  the  number  of 
participants  in  the  swap  markets  could 
occur,  and  the  resulting  decrease  in 
liquidity  would  damage  all  market 
.participants  as  well  as  the  broader 
economy. 

The  extended  compliance  dates 
provided  herein  do  not  include  all 
business  conduct  standards 
promulgated  by  the  Commission. 
Specifically,  compliance  dates  for 
§  23.410(a)  and  (b),  §  23.433,  and 
§  23.434(aKl)  are  not  being  extended. 
Consequently,  fundamental 
counterparty  protections  relating  to  (i) 
prohibitions  on  fraud,  manipulation  and 


abusive  practices,  (ii)  fair  dealings  in 
communications,  and  (iii)  reasonable 
diligence  regarding  recommended 
swaps  would  not  be  affected  by  delayed 
compliance. 

Accordingly,  for  the  reasons 
discussed  above,  the  Commission  finds 
good  cause  to  extend  the  compliance 
dates  for  a  short  period,  for  a  limited 
number  of  rules  promulgated  under  part 
23,  to  enable  market  participants  to 
continue  the  work  necessary  to  achieve 
full  compliance.  Specifically,  the 
complianne  date  for  §§  23.201(b)(3)(ii), 
23.402;  23.410(c);  23.430;  23.431(a) 
through  (c);  23.432;  23.434(a)(2),  (b), 
and  (c);  23.440;  23.450,  and  23.505  is 
delayed  until  May  1,  2013,  providing  an 
additional  4  months  from  the  original 
compliance  date.  Likewi.se,  the 
compliance  date  for  §  23.502  and 
§  23.504  is  deferred  until  July  1,  2013, 
providing  an  additional  6  months  from 
the  original  date.'*^  Compliance  dates  for 
all  other  provisions  of  part  23  remain 
unchanged.  The  Commission  anticipates 
that  the  amended  compliance  dates  will 
enable  market  participants  to  achieve 
full  compliance  with  the  affected  rules 
prior  to  the  expiration  of  the  amended 
compliance  period. 

Although  the  Commission  is 
dispensing  with  prior  notice  of 
proposed  rulemaking,  the  Commission 
is  soliciting  written  comments  on  the 
changes  to  compliance  dates  affected  by 
this  release  within  30  days  after 
publication  of  this  release  in  the  Federal 
Register.  The  Commission  will  consider 
those  comments  and  make  changes  to 
the  amendments  if  necessary. 

B.  Paperwork  Beduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.'*'*  The 
changes  to  compliance  dates  affected  by 
this  release  will  not  impose  any  new 
recordkeeping  or  information  collection 
requirements,  or  other  collections  of 
information  that  require  approval  of  the 
Office  of  Management  and  Budget  under 
the  PRA.  The  Commission  invites 
public  comment  on  the  accuracy  of  its 
e.stimate  that  no  additional  information 
collection  requirements  or  changes  to 


■•^The  r.ommi.ssion’s  decision  to  defer 
compliance  does  not  reflect  an  endorsement  of  the 
industry-led  effort,  nor  does  it  imply  that  the 
Commission  has  reviewed  the  documentation 
protocol  for  compliance  with  Commi.ssion  rules.  All 
market  participants  are  subject  to  the  new 
compliance  dates  regardless  of  whether  they 
participate  in  the  protocol. 

«44  U.S.C.  3.101  et  seq. 


existing  collodion  requirements  would 
result  from  the  rules  proposed  herein. 

C.  (k^asiderations  o/  the  Costs  and 
Benefits 

Section  15(a)  of  the  CEA  requires  the 
fiommission  to  consider  the  costs  and 
benefits  of  its  actions  before 
promulgating  a  regulation  under  the 
CEA  or  i.ssuing  an  order.  Section  15(a) 
further  specifies  that  the  costs  and 
benefits  .shall  be  evaluated  in  light  of  the 
following  five  broad  areas  of  market  and 
public  concern:  (1)  Protection  of  market 
participants  and  tbe  public;  (2) 
efficiency,  competitivene.ss,  and 
financial  integrity  of  futures  markets;  (3) 
price  discovery;  (4)  sound  risk 
management  practices;  and  (5)  other 
public  interest  considerations. 

1 .  Background 

The  Commission  is  changing  its 
compliance  dates  for  amendments  to 
specific  .sections  of  subparts  H,  1  and  F 
of  part  23  of  the  Commission 
regulations.  Subpart  H  to  part  23  sets 
forth  business  conduct  standards  for 
SDs  and  MSPs  in  their  dealings  with 
counterparties.  SDs  and  MSPs  are 
required  to  comply  with  the 
requirements  found  in  subpart  H  to  part 
23  by  January  1,  2013.  The  changes  to 
compliance  dates  for  §§  23.402; 

23.410(c);  23.430;  23.431(a)  through  (c); 
23.432;  23.434(a)(2),  (b),  and  (c);  23.440; 
and  23.450  contained  in  subpart  H  rules 
will  extend  the  compliance  dates  for 
these  provisions  until  May  1,  2013. 
Compliance  dates  for  all  other 
provisions  of  subpart  H  of  part  23 
remain  unchanged.  - 

With  regard  to  the  portfolio 
reconciliation  reqiiirements  found  in 
§  23.502,  for  those  SDs  and  MSPs  that 
have  been  previously  regidated  by  a 
prudential  regulator,  the  Commission 
had  provided  for  a  compliance  date  of 
December  11,  2012.  The  compliance 
date  for  SDs  and  MSPs  that  have  not 
been  previously  regulated  was  March 
11,  2013.  The  earliest  that  an  SD  or  MSP 
would  be  required  to  comply  with  the 
swap  trading  relationship 
documentation  requirements  of  §  23.504 
is  January  1,  2013.  The  earlie.st  that  an 
SD  or  MSP  would  be  required  to  comply 
with  the  end  user  documentation 
requirements  of  §  23.505  is  December 
31,  2012.  The  changes  to  compliance 
dates  for  §§  23.502  and  23.504 
contained  in  subpart  I  will  extend  the 
compliance  dates  for  these  provisions 
until  July  1,  2013.  The  changes  to 
compliance  dates  for  §  23.505  will 
extend  the  compliance  date  for  this  rule 
until  May  1,  2013. 

With  regard  to  the  general  records 
requirements  found  in  §  23.201  of 
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subpart  F  of  part  23,  the  earliest  that  an 
.St)  or  MSP  would  be  required  to  comply 
with  .such  requinuiients  is  necember  .31, 
2012.  The  changes  to  compliance!  dates 
for  23.201  will  extend  the  compliance 
date  for  certain  provisions  of  this  ruli! 
until  May  1. 2013. 

The  changers  to  compliance  dates 
beiing  adopted  do  not  change  the 
substance  e»f  the  rules;  rather,  they 
merely  provide  additional  time  bv 
which  parties  can  comply.  As  such,  the 
costs  and  benefits  of  the  Commission’s 
action  relate  only  to  the  additional  time 
provifled. 

2.  Costs 

The  Commission  does  not  anticipate 
there  being  any  new,  quantifiable  costs 
attributable  to  the.se  changes  to 
comjtliance  dates  being  adopted  because 
it  is  only  extending  the  compliance 
dates  for  certain  requirements  in  part  23 
of  the  Commission's  regulations.  At  the 
same  time,  however,  the  Commission  is 
mindful  that  a  delay  in  the  protections 
afforded  by  the  regulations  could  nisult 
in  costs  to  the  public,  even  if  the  same 
is  not  amenable  to  quantifi{:ation.  The 
Commission  believes,  however,  that 
these  costs  are  mitigated  by  the 
maintenance  of  various  other  provisions 
relating  to  (i)  prohibitions  on  fraud, 
manipulation  and  abusive  practices,  (ii) 
fair  dealings  in  communications,  and 
(iii)  reasonable  diligence  regarding 
recommended  swaps.  I'hese  provisions 
are  unaffected  by  delayed  compliance 
from  this  extension.  The  Cornmiss  i 
invites  comments  from  the  public  on 
any  costs,  quantitative  and  cpialitative, 
arising  from  the  delay  granted  hy  the 
changes  to  compliance  dates  being 
adopted. 

3.  Benefits 

The  additional  time  for  compliance 
provided  for  in  this  release  will  yield 
substantial  benefit  for  market 
l)ariicipants  and  the  public  alike. 

Absent  this  extension,  market 
participants  would  be  required  to 
implement  temporary  .solutions  while 
the  more  permanent,  industry  wide 
solutions  described  earlier  are  finalized, 
rhe  Commission  believes  that  this 
duplication  of  efforts  to  achieve 
compliance  woidd  impose  extensive 
burdens  and  costs  »)n  parties  without 
any  concomitant  benefit  to  the  public. 
More(»v(!r.  the  Commission  is  concerned 
that  based  on  the  representations  made 
by  market  participants,  absent  the 
changes  to  compliance  dates  being 
adopted,  market  participants  might  exit 
the  market  or  curtail  their  .swa{)s  activity 
due  to  a  lack  of  legal  certainty  and 
protection  afforded  by  Commission 
relief.  If  that  were  to  occur,  the 


Commission  expects  that  reduced 
market  liquidity  would  increa.s(!  the 
costs  of  hedging,  which  woidd  then  be 
passed  on  the  public  in  the  form  of 
higher  costs. 

4.  .Section  15(a) 

.Section  15(a)  of  the  CFA  requirc's  tlie 
Commission  to  consider  the  effects  of  its 
actions  in  light  of  the  following  five 
factors: 

a.  Protection  of  Market  I’articipants  and 
the  Public 

The  Commission  believes  that  by 
extending  the  compliance  date  for 
certain  regulations  in  part  23,  market 
participants  will  be  able  to  continue  to 
participate  in  the  swaps  market  without 
concerns  about  potential  consequences 
of  failure  to  comply  with  the  specified 
regulations.  This  will,  in  turn,  protect 
the  public  by  ensuring  that  the  econortiv 
does  not  suffer  as  a  result  of  any 
unintended  consequences  that  may  have 
arisen  if  market  participants  exited  the 
swaps  market.  The  Commi.ssion 
recognizes  that  any  delay  in  compliance 
with  the  aforementioned  business 
conduct  and  documentation 
requirements  continues  to  leave  the 
public  without  the  protections  and 
attendant  benefits  of  tho.se 
requirements.  Mowever,  the 
(’.ommission  believes  that  delaying 
compliance  for  only  certain  business 
conduct  and  documentation 
requirements,  wbile  retaining  the 
original  compliance  dates  for 
fundamental  ixnmtei  jiarty  protections 
relating  to  (i)  prohibitions  on  fraud, 
manipulation  and  abusive  jiractices,  (ii) 
fair  dealings  in  communications,  and 
(iii)  reasonable  diligence  regarding 
recommended  swaps,  will  mitigate 
tho.s(!  effects  while  avoiding  this  risk 
that  market  participants  will  exit  the 
market  due  to  legal  uncertainty. 

b.  Ffficiency,  Ckimpetitiveness.  and 
Financial  Integrity  of  Markets 

't  he  (Commission  believes  that 
extending  the  compliance  dates  for  thi! 
aforementioned  ruli's  will  help  protect 
the  efficient;y  and  competitiveness  of 
the  markets  by  obviating  the  need  to 
stoj)  transacting  in  swaps  due  to  delay 
in  complying  with  specific  (Commission 
regulations.  It  will  also  strengthen  the 
financial  integrity  of  markets  by 
ensuring  that  market  participants  do  not 
transact  in  (he*  swaps  markets  while  not 
being  in  full  compliance  with  these 
regulations. 

c.  Price  Discovery 

If  concerns  regarding  non-comp!iani;e 
results  in  a  reduction  in  particijiation  by 
a  large  number  of  market  participants. 


such  a  decrease  in  swaps  activity  will 
adversely  impact  the  price  di.scovory 
process  of  the  swaps  markets. 

d.  .Sound  Risk  Management 

If  countiirparlies  refrain  from 
transacting  in  swaps,  the  ability  of  other 
market  jiarticipants  to  hedge  their  risks 
using  these  iicstruments  may  suffer.  By 
mitigating  the  concerns  of  market 
jiarticipants  regarding  compliance  with 
(Commission  rules,  the  changes  to 
compliance  dates  being  adopted  herein 
help  ensure  that,  while  firms  diligently 
complete  the  compliance  requirements, 
they  can  continue  entering  into  swap 
transactions  to  hedge  their  business  and 
investment  risks. 

(!.  Other  Public  Interest  (Considerations 

The  (Commi.ssion  has  not  identified  an 
impact  on  other  public  interest 
considerations,  other  than  those 
mentioned  above,  as  a  result  of  the 
changes  to  compliance  dates  being 
adopted  herein,  but  seeks  comment  as  to 
any  potential  impact  on  this  and  other 
15(a)  factors. 

Issued  in  Washington,  IXC  on  December  18, 
2012,  t)v  the  (Commission. 

Saiintia  S.  Warfield, 

Assistant  Sacretarx'  of  the  Commission. 

Appendix  to  Business  Conduct  and 
Documentation  Requirements  for  Swap 
Dealers  and  Major  Swap  Participants — 
Commission  Voting  Summary 

Note;  The  following  appendices  will  not 
appear  in  the  Cod*!  of  Federal  Regulations. 

Appendix  1 — Commission  Voting 
Summary 

On  this  matter,  (Chairman  (iensler  and 
(Commissioners  Sommers,  (Cbilton,  O'Malia 
and  Wetjen  voted  in  the  affirmative;  no 
(Commissioner  voted  in  the  negative. 

|FK  Hoc.  ZOlZ-.KmaS  Filed  12-:il-12;  »:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520  and  558 
[Docket  No.  FDA-201 2-N-0002] 

New  Animal  Drugs;  Meloxicam; 
Nicarbazin 

AGENCY:  Food  and  Drug  Administration, 
Hll.S. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
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approval  actions  lor  new  animal  drug 
applications  (NAUAs)  and  abbreviated 
new  animal  drug  applications 
(ANADAs)  during  October  2012.  FDA  is 
also  informing  the  public  of  the 
availability  of  summaries  of  the  basis  of 
approval  and  of  environmental  review 
documents,  where  applicable. 

DATES:  This  rule  is  effective  lanuary  2, 
2013. 

FOR  FURTHER  tNFORMATtON  CONTACT: 

Oeorge  K.  Haibel,  Center  for  Veterinary 
Medicine  (HFV-m),  Food  and  Drug 
Administration,  7519  Standish  PI., 


Rockville,  MD  20855,  240-276-9019, 
george.haibeI@fda.bhs.gov. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  the  ahimal  drug  regulations  to 
reflect  original  and  supplemental 
approval  actions  during  October  2012, 
as  listed  in  table  1  of  this  document.  In 
addition,  FDA  is  informing  the  public  of 
the  availability,  where  applicable,  of 
documentation  of  environmental  review 
required  under  the  National 
Environmental  Policy  Act  (NEPA)  and, 
for  actions  requiring  review  of  safety  or 
effect ivene.ss  data,  summaries  of  the 
basis  of  apprfwal  (FOI  Summaries) 


under  the  Freedom  of  Information  Act 
(FOIA).  These  public  documents  may  be 
seen  in  the  Division  of  Dockets 
Management  (HFA-305),  P^ood  and  Drug 
Admini.stration,  5630  Fishers  Lane,  Rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Persons  with  access  to  the 
Internet  may  obtain  these  documents  at 
the  Center  for  Veterinary  Medicine 
FOIA  Electronic  Reading  Room:  http:// 
WWW  .fda.gov/ AboutFDA/CentersOff ices/ 
OfficeofFoods/CVM/ 
CVMFOlAElectronicReadiagRoom/ 
defaidt.htm. 


Table  1 — Original  and  Supplemental  NADAs  and  ANADAs  Approved  During  October  2012 


-  - 

NADA/ANADA 

Sponsor 

New/  animal  drug  . 
product  name 

Action 

21  CFR 
section 

FOIA 

sum¬ 

mary 

NEPA 

review 

009-476  . 

Phibro  Animal 
Health  Corp., 
GlenPointe 
Centre  East, 
Third  floor,  300 
Frank  W.  Burr 
Blvd.,  suite  21, 
Teaneck,  NJ 
07666. 

NICARB  25% 
(nicarbazin) 

Type  A  medi¬ 
cated  article. 

Supplement  revising  nicarbazin 
dosage  to  a  range  consistent 
with  dosage  approved  for  use  in 
combination  feeds. 

558.366 

. 

No . 

CE’ 

098-378  . 

Phibro  Animal 
Health  Corp., 
GlenPointe 
Centre  East, 
Third  floor,  300 
Frank  W,  Burr 
Blvd.,  suite  21, 
Teaneck,  NJ 
07666, 

NICARB  25% 
(nicarbazin) 
and  bacitracin 
methylene  di¬ 
salicylate  Type 

A  medicated 
articles. 

' 

Supplement  revising  nicarbazin 
dosage  to  a  range  consistent 
with  dosage  approved  for  use  in 
combination  feeds. 

558.366 

No . 

CE’ 

200-496  . 

Cross  Vetpharm 
Group  Ltd., 
Broomhill  Rd., 
Tallaght,  Dub¬ 
lin  24,  Ireland. 

AMPROMED  P 
for  Poultry 
(amprolium) 
9.6%  Oral  So¬ 
lution. 

Original  approval  as  a  generic 
copy  of  NADA  13-149. 

520.100 

Yes  .... 

CE’ 

’  The  Agency  has  determined  under  21  CFR  25.33  that  this  action  is  categorically  excluded  (CE)  from  the  requirement  to  submit  an  environ¬ 
mental  assessment  or  an  environmental  impact  statement  because  it  is  of  a  type  that  does  not  individually  or  cumulatively  have  a  significant  ef¬ 
fect  on  the  human  environment. 


This  rule  does  not  meet  the  definition 
of  “rule”  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  “particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 

21  CFR  Part  ry20 

Animal  drugs. 

21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commi.ssioner 
of  Food  and  Drugs  and  redelegated  to 
the  C’.enter  for  Veterinary  Medicine,  21 
CFR  parts  520  and  558  are  amended  as 
follows: 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  1 .  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  IJ..S.C.  3601). 

■  2.  In  §  520.100,  revise  paragraph  (b)(4) 
and  the  introductory  text  in  paragraph 
(d)(1)  to  read  as  follows: 

§520.100  Amprolium. 

*  *  *  Hr  * 

(b)  *  *  * 

(4)  No.  061623  for  u.se  of  products 
described  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  as  in  paragraph  (d)  of  this 
set;tion. 


(d)  *  *  *  (1)  Growing  chickens, 
turkeys,  and  laying  hens.  It  is  used  in 
drinking  water  as  follows: 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

■  3.  The  authority  citation  for  21  (T’R 
part  558  continues  to  read  as  follows: 

Authority;  21  U.S.C.  3601),  371. 

■  4.  In  §  558.366,  in  paragraph  (d), 
amend  the  table  as  follows: 

■  a.  Revise  the  entries  for  “90.8  to  181 .6 
(0,01  to  0.02  pet)”. 

■  b.  In  the  entry  for  "1 13.5  (0.0125 
pet)”,  in  the  entry  for  “Chickens:  aid  in 
preventing  outbreaks  of  cecal  [Eimeria 
tenella)  and  intestinal  (E.  acer\'uliiia,  E. 
maxima,  E.  necatrix,  and  E.  brunetti) 
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coccidiosis”,  remove  "066104”  from  the 
“Sponsor”  column. 

■  c.  In  the  entry  for  “  1  i;i.5  (0.0125 
pci)”,  in  the  entry  for  “Bacitracin 

methylene  disalicylate  30”,  remove 
“060104”  from  the  “.Sponsor”  column. 
The  revisions  read  as  follows: 

§  558.366  Nicarbazin. 

*  *  *  ★  * 

(d)*  *  * 

Nicarbazin  in  Combination  in 

grams  per  ton  grams  per  ton 

Indications  for  use 

Limitations 

Sponsor 

90  8  to  181.6  (0.01 
to  0.02  pet). 


Bacitracin  methylene 
disalicylate  4  to  50 
and  roxarsone 
22.7  to  45.4. 


Bacitracin  methylene 
disalicylate  30. 


Penicillin  2.4  to  50  .. 


Broiler  chickens;  As  an  aid  in  preventing 
outbreaks  of  cecal  {Eimeria  tenella) 
and  intestinal  (E.  acervulina,  E.  maxi¬ 
ma.  E.  necathx,  and  E.  brunetti)  coc- 
cidiosis. 


Broiler  chickens;  As  an  aid  in  preventing 
outbreaks  of  cecal  {Eimeria  tenella) 
and  intestinal  (E.  acervulina,  E.  maxi¬ 
ma,  E.  necatrix,  and  E.  brunetti)  coc- 
cidiosis;  and  for  increased  rate  of 
weight  gain  and  improved  feed  effi¬ 
ciency. 


Broiler  chickens;  As  an  aid  in  preventing 
outbreaks  of  cecal  {Eimeria  tenella) 
and  intestinal  (E.  acervulina,  E.  maxi¬ 
ma,  E.  necatrix,  and  E.  brunetti)  coc- 
cidiosis;  and  for  increased  rate  of 
weight  gain  and  improved  feed  effi¬ 
ciency. 


Broiler  chickens:  As  an  aid  in  preventing 
outbreaks  of  cecal  {Eimeria  tenella) 
and  intestinal  (E.  acervulina,  E.  maxi¬ 
ma,  E.  necatrix,  and  E.  brunetti)  coc- 
cidiosis,  and  for  increased  rate  of 
weighf  gain  and  improved  feed  effi¬ 
ciency. 


Feed  continuously  as  sole  ration  from 
time  chicks  are  placed  on  litter  until 
past  the  time  when  coccidiosis  is  ordi¬ 
narily  a  hazard.  Do  not  use  as  a  treat¬ 
ment  for  coccidiosis.  Do  not  feed  to 
laying  hens.  Withdraw  4  days  before 
slaughter  for  use  levels  at  or  below 
113.5  g/tori.  Withdraw  5  days  before 
slaughter  for  use  levels  above  113.5  g/ 
ton. 

Feed  continuously  as  sole  ration  from 
time  chicks  are  placed  on  litter  until 
past  the  time  when  coccidiosis  is  ordi¬ 
narily  a  hazard;  do  not  use  as  a  treat¬ 
ment  for  outbreaks  of  coccidiosis.  Dis¬ 
continue  medication  5  days  before 
marketing  the  birds  for  human  con¬ 
sumption  to  allow  for  elimination  of  the 
drug  from  edible  tissue.  Do  not  feed  to 
laying  hens  in  production.  Nicarbazin 
as  provided  by  No.  066104;  bacitracin 
methylene  disalicylate  and  roxarsone 
by  No.  046573  in  §51 0.600(c)  of  this 
chapter. 

Feed  continuously  as  sole  ration  from 
time  chicks  are  placed  on  litter  until 
past  the  time  when  coccidiosis  is  ordi¬ 
narily  a  hazard.  Do  not  use  as  a  treat¬ 
ment  for  coccidiosis.  Do  not  feed  to 
laying  hens.  Withdraw  4  days  before 
slaughter  for  use  levels  at  or  below 
113.5  g/ton.  Withdraw  5  days  before 
slaughter  for  use  levels  above  113.5  g/ 
ton 

Feed  continuously  as  sole  ration  from 
time  chicks  are  placed  on  litter  until 
past  the  time  when  coccidiosis  is  ordi¬ 
narily  a  hazard;  do  not  use  as  a  treat¬ 
ment  for  outbreaks  of  coccidiosis.  Do 
not  use  in  flushing  mashes.  Do  not 
feed  to  chickens  producing  eggs  for 
human  consumption.  Discontinue  medi¬ 
cation  5  days  before  marketing  the 
birds  for  human  consumption  to  allow 
for  elimination  of  the  drug  from  edible 
tissue.  Penicillin  as  procaine  penicillin 
G.  Nicarbazin  and  penicillin  as  pro¬ 
vided  by  No.  066104  in  §51 0.600(c)  of 
this  chapter. 


066104 


066104 


066104 


066104 
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Nicarbazin  in  Combination  in 

grams  per  ton  grams  per  ton 


Indications  for  use 


Limitations 


Sponsor 


Penicillin  2.4  to  50 
and  roxarsone 
22.7  to  45.4. 


Broiler  chickens:  As  an  aid  in  preventing 
outbreaks  of  cecal  (Eimeria  tenella) 
and  intestinal  (E.  acervulina,  E.  maxi¬ 
ma,  E.  necatrix,  and  E.  brunetti)  coc- 
cidiosis,  and  for  increased  rate  of 
weight  gain  and  improved  feed  effi¬ 
ciency,  and  improved  pigmentation. 


Feed  continuously  as  sole  ration  from 
time  chicks  are  placed  on  litter  until 
past  the  time  when  coccidiosis  is  ordi¬ 
narily  a  hazard;  do  not  use  as  a  treat¬ 
ment  for  outbreaks  of  coccidiosis.  Feed 
as  the  sole  source  of  organic  arsenic; 
drug  overdose  or  lack  of  water  may  re¬ 
sult  in  leg  weakness;  do  not  use  in 
flushing  mashes.  Discontinue  medica¬ 
tion  5  days  before  marketing  the  birds 
for  human  consumption  to  allow  for 
elimination  of  the  drug  from  edible  tis¬ 
sue.  Do  not  feed  to  laying  hens  in  pro¬ 
duction.  Penicillin  as  procaine  penicillin 
G.  Nicarbazin  and  penicillin  as  pro¬ 
vided  by  No.  066104;  roxarsone  by  No. 
046573  in  §51 0.600(c)  of  this  chapter. 


066104 


Date(f:  Docember  21,  2012 
Bernadette  Dunham, 

Director,  Center  for  Veterinor/  Medicine. 
IFR  Dot;.  2012-31234  Filod  12-31-12;  8:45  ani) 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[USCG-2012-1074] 

RIN1625-AA11 

Regulated  Navigation  Area;  Reporting 
Requirements  for  Barges  Loaded  With 
Certain  Dangerous  Cargoes,  Iniand 
Rivers,  Eighth  Coast  Guard  District; 
Extension  of  Stay  (Suspension) 

agency:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  is  extending  the 
previously  published  .stay  (suspension) 
of  reporting  recpiirements  under  the 
Regulated  Navigation  Area  (RNA) 
e.stablished  by  33  CFR  165.830  for 
barges  loaded  with  certain  dangerous 
cargoes  (CDC  barges)  in  the  inland  rivers 
of  the  Eighth  Coa.st  Guard  Di.strict.  A 
two  year  stay  was  previously  published 
at  76  Federal  Register  (FR)  1360 
(January  10,  2011),  wdiich  expires 
january  15,  2013.  This  extension  is 
necessary  because  the  Coast  Guard 
continues  to  analyze  future  reporting 
needs  and  evaluate  possible  changes  in 
CiDC,  reporting  requirements.  This 
extension  of  the  suspension  of  the  CD(' 
reporting  requirements  in  no  way 
relieves  towing  ves.sel  operators  and 
lleeting  area  managers  responsible  for 


CDC  barges  in  the  RNA  from  their 
dangerous  cargo  or  vessel  arrival  and 
movement  reporting  obligations 
currently  in  effect  under  other 
regulations  or  placed  into  effect  under 
appropriate  Coast  Guard  authority. 

DATES:  Effective  midnight  January  15, 
2013,  33  CFR  165.83()(d),  (e),  (f),  (g),  and 
(h)  are  stayed  until  midnight  September 
30,2013. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  IJSCC^2012- 
1074.  To  view'  documents  mentioned  in 
this  preamble  as  being  available  in  the 
docket,  go  to  http:// 
ww'iv.wgulations.gov,  type  the  docket 
number  in  the  “StlARCH”  box  and  click 
“SEARCH”.  Click  on  Open  Docket 
Folder  on  the  line  a.s.sociated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  F’acility  in  Room 
Wl  2-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  about  this  temporary 
rule,  call  or  email  L'l'  Jason  Doherty, 
Coast  Guard;  telephone  504-671-2266, 
email:  Jason. C.Doherty@uHCg.mil.  If  you 
have  que.stions  on  viewing  the  docket, 
call  Renee  V.  Wright,  Program  Manager, 
Docket  Operations,  telephone  202-366- 
9826. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

(3X;  (Certain  Dangerous  Charge 

DILS  Department  of  Itonieland  Security 

FK  Federal  Register 

NI’KM  Notice  of  Proposed  Rulemaking 


A.  Regulatory  History  and  Information 

The  Coast  Guard  is  issuing  this 
temporary  final  rule  without  prior 
notice  and  opportunity  to  comment 
pursuant  to  authority  under  section  4(a) 
of  the  Administrative  Procedure  Act 
(APA)  (5  IJ.S.C.  553(b)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  prior  notice  and  opportunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
“irnjiracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  II.S.C. 
553(b)(3)(B),  the  Coast  Guard  finds  that 
good  cau.se  exists  for  not  publishing  a 
notice  of  propo.sed  rulemaking  (NPRM) 
with  respect  to  this  rule  because  it 
would  be  impracticable,  unnecessary, 
and  contrary  to  the  public  interest. 

The  contract  for  tne  CIX^  barge 
reporting  .system  at  the  Inland  River 
Ves.sel  Movement  Center  (IRVMC) 
expired  in  January  2011.  Due  to  the 
expiration  of  this  contract,  the  Coast 
CJuard  would  not  be  able  to  receive  and 
process  reports,  therefore,  in  late 
December  2010,  the  Coast  Guard 
decided  to  suspend  the  IRVMC 
reporting  requirements  for  a  two-year 
period.  This  suspension  was  published 
in  the  Federal  Register  at  76  FR  1360 
(January  10,  2011),  and  expires  on 
January  15,  2013. 

At  this  time,  the  contract  for  the  CDC 
barge  reporting  system  has  not  been 
renewetl,  and  the  Coa.st  Guard  is  still 
considering  whether  to  enter  into  a  new 
contract  and  lift  the  suspension,  modify 
the  reporting  requirements  in  the  RNA, 
or  repeal  the  RNA  completely.  An 
extension  of  the  stay  is  neces.sary  while 
the  Coa.st  Guard  f:ontinue.s  to  consider 
these  options. 

We  believe  prior  notice  and  comment 
is  unnece.s.sary  because  w'e  expect  tbe 
affectiid  public  will  have  no  objection  to 
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the  extension  of  the  temporary 
suspension  of  regidatorv  reipiiremenls. 
This  suspension  has  been  in  place  siiH:e 
January  2011,  and  the  Coast  (hiard  has 
received  no  publii:  comment  or 
objection  regarding  the  suspension. 

I’rior  notice  and  comment  is  also 
contrary  to  the  public  interest  because 
there  is  no  public  purpose  served  by 
continuing  to  reipiire  rejiorts  when  there 
is  no  mechanism  for  receiving  or 
processing  those  reports. 

Under  5  U.S.C^.  .'i.'j3(d)(l),  a 
substantive  rule  that  relieves  a 
restriction  may  be  made  effective  less 
than  30  days  after  publication.  This 
teinporarv  final  rule,  suspending  the 
reporting  requirements  and  thereby 
relieving  the  regulatory  restriction  on 
tow'ing  ves.sel  operators  and  fl(;eting  area 
managers  provided  by  33  CFR  10.5.830. 
takes  effect  at  midnight  on  January  15, 
2013,  less  than  30  days  after 
publication. 

B.  Basis  and  Purpose 

The  legal  basis  for  this  rulemaking  is 
the  Coast  Cuard’s  authority  to  establish 
regulated  navigation  areas,  under  33 
U.S.C.  1226,  1231:  46  U.S.C.  Chapter 
701.  3300,  3703;  50  U.S.C.  191, 195; 33 
CKR  1. 0.5-1,  0.04-1 . 6.04-0,  100.5; 

Public  Law  107-295,  116  Stat.  2064;  and 
IJepartment  of  Homeland  Security 
Helegation  No.  0170.1.  An  RNA  is  a 
water  area  within  a  defined  boundary 
for  which  regulations  for  vessels 
navigating  within  the  area  have  been 
established,  to  control  vessel  traffic  in  a 
place  determined  to  have  hazardous 
conditions.  33  CFR  165.10; 

Commandant  In.struction  Manual 
M16704.3A,  1-6. 

The  purpose  of  this  temporary  final 
rule  is  to  extend  the  previously 
publi.shed  suspension  of  the  reporting 
requirements  for  CD('  barges  imposed 
by  the  RNA  created  in  33  CFR  165.830. 
This  temporary  rule  relieves  the  towing 
ves.sel  operators  and  lleeting  area 
managers  responsible  for  CDC  barges 
from  the  re})orting  requirements  for  a 
nine  month  period. 

C.  Discussion  of  the  Final  Rule 

During  tJie  extended  period  for  the 

suspension  of  reporting  requirements, 
towing  vessel  operators  and  fleeting  area 
managers  responsible  for  CUC  barges 
will  be  relieved  of  their  obligation  to 
report  their  CD(]s  under  33  CFR 
165.830(d),  (e),  (f),  (g),  and  (h).  This 
suspension  in  no  way  relieves  towing 
vessel  operators  and  fleeting  area 
managers  responsible  for  (>DC  barg(;s 
from  their  dangerous  cargo  or  vc*ssel 
arrival  and  movement  reporting 
obligations  currently  in  (dfeci  under 
other  regulations  or  jilaced  into  effect 


und(!r  appropriate  Coast  Guard 
authority, 

D.  Regulatory  Analyses 

We  d(!veloped  this  temporary  final 
rule  after  considering  numerous  statutes 
and  executive  orders  related  to 
ruhiinaking.  Below  w*;  summarize  our 
analyses  based  on  13  of  these  statutes  or 
executive  orders. 

J.  liegulator}'  I^Ianninfi  and  Rcvinw 

rhis  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12860,  Rf!gulatory 
Planning  and  Review,  as  supplemented 
by  Ex(!cutive  Order  13503,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  0(a)(3)  of  Executive  Order  12800 
or  under  section  1  of  Executive  Order 
1 3503.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  This  rule  is  teinporarv  and 
limited  in  nature  by  extending  tlu; 
previously  published  suspension  of 
CDC  barge  reporting  requirements  for  an 
additional  nine-month  period,  creating 
no  undue  delay  to  ve.s.sel  traffic  in  the 
regulated  area. 

2.  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U..S.C.  001-612,  as  amended, 
rerpiires  federal  agencies  to  consider  t)ie 
jiotential  impact  of  regulations  on  small 
entities  during  rulemaking.  Tlie  term 
“small  entities”  compri.ses  small 
busines.ses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  le.ss  than  50,000. 

'Fhe  Coast  Guard  certifies  under  5 
U..S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
'I’liis  rule  will  affect  the  following 
entities,  some  which  may  be  small 
entities:  owners  or  operators  of  CDti 
barges  intending  to  transit  the  Inland 
Rivers  in  the  Eighth  Coast  Guard  District 
during  this  two-year  period.  This  rule 
will  not  have  a  significant  economic 
impact  on  tho.se  entities  or  a  substantial 
number  of  any  small  entities  because 
this  rule  suspends  reporting 
requirements  for  two  years. 

:i.  Assistance  for  Small  Entities 

Under  .section  213(a)  of  the  .Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
w'e  want  to  assist  smalt  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  vour  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  (piestions 


concerning  its  provisions  or  options  for 
complHince,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  busines.ses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
comfiliance  with.  Federal  regulations  to 
the  .Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  fhe.se  actions 
annually  and  rates  each  agency’s 
resjionsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employeiis  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247).  The 
(joast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

4.  Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  fhe.Paperwork 
Reduction  Act  of  1995  (44  U..S.C.  3501- 
3520). 

,5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Fetleralism,  if  it  lias  a  substantial  direct 
effect  on  .State  or  local  governments  and 
would  either  preempt  State  law  or 
inifio.se  a  .substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
I’rotesters  are  asked  to  contact  the 
person  listed  in  the  “FOR  FURTHER 
INFORMATION  CONTACT”  section  to 
coordinate  protest  activities  so  that  your 
message  can  he  received  without 
jeopardizing'the  safety  or  .security  of 
people,  places,  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U..S.C.  1531-1538)  requires 
Federal  agencies  to  a.s.ses.s  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
.$100,000,000  or  more  in  any  one  year. 
Though  this  rule  wdll  not  result  in  such 
an  expenditure,  we  do  di.scuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 
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a.  Taking  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
private  j)roperty  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

9.  Civil  Justice  liefonn 

I'his  ruhi  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Oder  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

10.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  1304.'),  Protection  of 
Children  from  Environmental  Health 
Risks  ami  .Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
luialth  or  risk  to  safety  that  may 
dispro{)ortionately  affect  children. 

11.  Indian  Tribal  Covernments 

This  rule  does  not  have  tribal 
implic;ations  under  Executive  Order 
1317.'),  Consultation  and  Coordination 
with  Indian  Tribal  Covernments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  betw'een  the 
Federal  Government  and  Indian  tribes, 
or  on  tin;  distribution  of  power  and 
responsibilities  between  the  Federal 
Covernment  and  Indian  trib(!s. 

12.  F.nergy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  Concerning  Regidations 
That  Significantly  Affect  Energy  Supply, 
Di.stribution,  or  Use. 

19.  Vechnical  Standards 

This  rule  does  not  u.se  technit;al 
standards.  I'herefoie,  wt;  did  not 
consider  the  use  of  voluntarv  con.sensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  023-01  and 
Commandant  Instruction  M1647.^.1D, 
which  guide  the  Cioast  Guard  in 
complying  with  the  National 
Environmental  F^olicy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-43700,  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  w'hich  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  ride  involves  the 
nine-month  extension  of  a  [ireviously 
published  suspension  of  reporting 
requirements  established  for  CiDC  barges 
transiting  the  inland  rivers  of  the  Eighth 


Coast  Guard  Di.strict.  This  rule  is 
categorically  excluded,  under  figure  2- 
1,  paragraph  (34)(g),  of  the  In.struction. 
Under  figure  2-1,  paragraph  (34)(g),  of 
the  Instruction,  an  environmental 
analysis  checklist  and  a  categorical 
exclusion  determination  are  not 
required  for  this  rule. 

List  of  Subjects  in  33  CFR  Part  16.') 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record kee[)ing 
requirements.  Security  measures. 
Waterw^ays. 

For  the  rea.sons  di.scus.sed  in  the 
preamble,  the  (least  Guard  amends  33 
CFR  part  lb.")  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  16.') 
continues  to  read  as  follows; 

Authority:  33  IJ.,S.(;.  1220.  1231;  40  U.S.C. 
Chapter  701;  .SO  U.S.C.  1!)1.  105;  33  CFK 
1.0.5- Kg).  0.04-1, 0.04-0,  and  160.5;  Pul).  1,. 
107-205.  no  Slat.  2004;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Amend  33  CFR  16.5.830  by  staying 
paragraphs  (tl),  (e).  (0.  (g),  and  (h)  from 
midnight  |anuary  1.5.  2013  to  midnight 
.September  30,  2013. 

Dated:  December  14,  2012. 

Roy  A.  Nash, 

Rear  Admiral.  ILS.  Coast  Caard.  Commaadei , 
Eighth  Coast  Caard  District. 

(KK  l)e(  .  201 2-.)n‘»«(i  Filed  12-31-12;  H:4.5  airil 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  ID  FEMA-201 2-0003] 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency,  DHS. 
action:  Final  rule. 

SUMMARY:  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  modified 
RFEs  are  made  final  for  the 
communities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adoj)t  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

OATES:  The  date  of  issuance  of  the  Flood 
Insurance  Rate  Map  (FIRM)  showing 


BFEs  and  modified  BFP)s  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
in  the  table  below. 

ADDRESSES:  The  final  BP'Es  for  each 
community  are  available  for  insjiection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addres.ses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez.  Chief,  Engineering 
Management  Branch.  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  300  C 
Street  SW.,  Washington,  DC  20472, 

(202)  646-4064,  or  (email) 
Luis.Hodrigney.9@feina.dhs.gov. 
SUPPLEMENTARY  INFORMATION:  The 
I’ederal  Emergency  Management  Agency 
(FEMA)  makes  the  final  determinations 
listed  below  for  the  modified  BFEs  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
|)ublicalion.  The  Deputy  A.ssociate 
Administrator  for  Mitigation  has 
resolved  any  appeals  resulting  from  this 
notification. 

This  final  rule  is  i.ssued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  (',FR  part  67.  FEMA  has 
developed  criteria  for  floodplain 
management  in  floodprone  areas  in 
accordance  with  44  CFR  part  60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
availahle  at  the  address  cited  below  for 
eaeh  community.  The  BFEs  and 
modified  BFEs  are  made  final  in  the 
communities  listed  below.  Elevations  at 
selected  locations  in  each  community 
are  showm. 

National  Environmental  Policy  Act. 
This  final  rule  is  i;ategorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Consideralion.  An 
environmental  impact  assessment  has 
not  been  prepared. 

Regulators^  Flexibility  Act.  As  flood 
elevation  determinations  are  not  within 
the  .scope  of  the  Regulatory  Flexibility 
Act,  3  U.S.C.  601-612,  a  regulatory 
llexibility  analysis  is  not  required. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30. 
1993,  Regulatory  Planning  and  Review, 
38  FR  31733. 

Executive  Order  19192,  Federalism. 
This  final  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  13132. 
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Executive  Order  129H8,  Civil  Justice 
Reform.  This  final  rule  meets  the 
applicable  standards  of  Executive  Order 
12988. 

List  of  Subjects  in  44  OFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 


Accordingly,  44  (JFK  part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

■  1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  IJ..S.(J.  4001  et  seq.; 
Koorganization  IMan  No.  3  of  U)7K.  3  (JKK. 


1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  Ct'R,  1979  Ccnnp.,  p.  376. 

§67.11  [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Flooding  source(s) 

1 

Location  of  referenced  elevation  i 

j 

j  j 

‘Elevation  in  feet 
(NGVD) 

+ Elevation  in  feet 
(NAVD) 

#Depth  in  feet 
above  ground 

A  Elevation  in  me¬ 
ters  (MSL) 
modified 

Communities 

affected 

Middlesex  County,  Connecticut  (All  Jurisdictions) 

Docket  No.:  FEMA-B-1232 

Long  Island  Sound . 

j  Approximately  1 ,000  feet  south  of  the  intersection  of  U  S. 

1  Route  1  and  Chapman  Beach  Drive. 

i 

j  Approximately  400  feet  southeast  of  the  intersection  of 

+10 

+24 

Borough  of  Fenwick,  Town 
of  Clinton,  Town  of  Old 

1  Saybrook,  Town  of 
Westbrook. 

j  Hartlands  Drive  and  Sea  Lane  No.  1 . 

‘National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

Borough  of  Fenwick 

Maps  are  available  for  inspection  at  the  Fenwick  Borough  Municipal  Office,  580  Maple  Avenue,  Old  Saybrook,  CT  06475. 


Town  of  Clinton 

Maps  are  available  for  inspection  at  the  Town  Hall,  54  East  Main  Street,  Clinton,  CT  06413. 

Town  of  Old  Saybrook 

Maps  are  available  for  inspection  at  the  Town  Hall,  302  Main  Street,  Old  Saybrook,  CT  06475. 


Town  of  Westbrook 

Maps  are  available  for  inspection  at  the  Town  Hall,  866  Boston  Post  Road,  Westbrook,  CT  06498. 


Larimer  County,  Colorado,  and  Incorporated  Areas 


Docket  No.:  FEMA-B~1226 

Little  Thompson  River . 

At  the  downstream  side  of  Weld  County  Road  1  . 

+4935 

Town  of  Berthoud,  Unincor- 

porated  Areas  of  Larimer 
County. 

Approximately  0.38  mile  upstream  of  Little  Thompson 

+5093 

Drive. 

Little  Thompson  River-Spill 

Approximately  285  feet  upstream  of  the  Little  Thompson 

+5009 

Unincorporated  Areas  of 

Reach 

River  confluence. 

Approximately  1 ,500  feet  upstream  of  the  Little  Thompson 

+5015 

Larimer  County. 

River  confluence. 

*  National  Geiodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

Town  of  Berthoud 

Maps  are  available  for  inspection  at  935  10th  Street,  Berthoud,  CO  80513. 

Unincorporated  Areas  of  Larimer  County 

Maps  are  available  for  inspection  at  200  West  Oak  Street,  2nd  Floor.  Fort  Collins,  CO  80522. 


Coweta  County,  Georgia,  and  Incorporated  Areas 
Docket  No.:  FEMA-B-1233 


Chattahoochee  River  . 

Approximately  1 ,850  feet  downstream  of  the  Heard  Coun- 

+686 

Unincorporated  Areas  of 

ty  boundary. 

Coweta  County. 

Approximately  4.1  miles  upstream  of  the  Cedar  Creek 

+720 

confluence. 

Little  Wahoo  Creek  . 

Approximately  150  feet  upstream  of  the  Wahoo  Creek 

+799 

Unincorporated  Areas  of 

confluence. 

Coweta  County. 
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! 

Flooding  source(s) 

1 

1 

i 

Location  of  referenced  elevation 

‘Elevation  in  feet  ; 
(NGVD) 

+Elevation  in  feet  ‘ 
(NAVD) 
ffDepth  in  feet 
above  ground 

A  Elevation  in  me-  1 
ters  (MSL)  ; 

modified 

Communities 

affected 

i 

Approximately  1 .49  miles  upstream  of  Fast  Guard  Farms  i 

+869  1 

Snake  Creek  . »....  | 

At  the  Wahoo  Creek  confluence  .  ■ 

+799  i 

City  of  Newnan,  Unincor- 

! 

j 

porated  Areas  of  Coweta 

1 

1 

t 

County. 

i 

Approximately  0.5  mile  upstream  of  Dixon  Street  .  , 

+927 

Tributary  1  to  Snake  Creek  . 

At  the  Snake  Creek  confluence  . 

+875 

City  of  Newnan. 

Approximately  1,125  feet  upstream  of  Pickens  Drive . 

+897 

Tributary  1  to  Wahoo  Creek  . 

At  the  Wahoo  Creek  confluence  . 

+842 

City  of  Newnan,  Unincor- 

porated  Areas  of  Coweta 

County. 

Approximately  400  feet  upstream  of  Wood  T rail  . 

+941 

Tributary  10  to  Wahoo  Creek  ... 

At  the  Wahoo  Creek  confluence  . 

+880  •• 

City  of  Newnan. 

Approximately  0.63  mile  upstream  of  the  Wahoo  Creek 

+934 

confluence. 

Tributary  11  to  Wahoo  Creek  ... 

At  the  Wahoo  Creek  confluence  . 

+881 

City  of  Newnan. 

Approximately  1 ,400  feet  upstream  of  Roberts  Road  . 

+906 

Tributary  12  to  Wahoo  Creek  ... 

At  the  Wahoo  Creek  confluence  . 

+89? 

City  of  Newnan. 

Approximately  600  feet  upstream  of  Dewey  Street  . 

+  944 

Tributary  2  to  Snake  Creek  . 

At  the  Snake  Creek  confluence  . 

+892 

City  of  Newnan. 

Approximately  700  feet  upstream  of  Maple  Drive  . 

+928 

Tributary  2  to  Wahoo  Creek  . 

At  the  Wahoo  Creek  confluence  . 

+860 

City  of  Newnan,  Unincor- 

porated  Areas  of  Coweta 

County. 

Approximately  1 ,200  feet  upstream  of  Jefferson  Street  . 

+920 

Tributary  3  to  Wahoo  Creek  . 

At  the  Tributary  2  to  Wahoo  Creek  confluence  . 

+868 

City  of  Newnan. 

At  the  upstream  side  of  Matador  Way  . 

+885 

Tributary  4  to  Wahoo  Creek  . 

At  the  Tributary  3  to  Wahoo  Creek  confluence  . 

+871 

City  of  Newnan. 

Approximately  360  feet  upstream  of  the  detention  pond  .... 

+885 

Tributary  5  to  Wahoo  Creek  . 

At  the  Tributary  2  to  Wahoo  Creek  confluence  . 

+879 

City  of  Newnan. 

Approximately  580  feet  upstream  of  the  Tributary  2  to 

+888 

Wahoo  Creek  confluence. 

Tributary  6  to  Wahoo  Creek  . 

Approximately  210  feet  upstream  of  the  Tributary  2  to 

+882 

City  of  Newnan. 

Wahoo  Creek  confluence. 

Approximately  140  feet  upstream  of  Ashley  Park  Drive  . 

+897 

Tributary  7  to  Wahoo  Creek  . 

i  At  the  Wahoo  Creek  confluence  . 

+860 

;  City  of  Newnan,  Unincor- 

• 

1  porated  Areas  of  Coweta 

1  County. 

Approximately  1 ,650  feet  upstream  of  Marathon  Street  . 

+898 

Tributary  f  to  Wahoo  Creek  . 

At  the  Wahoo  Creek  confluence  . 

+861 

i  City  of  Newnan. 

1  Approximately  0.41  mile  upstream  of  the  Wahoo  Creek 

+899 

i 

!  confluence. 

! 

Tributary  9  to  Wahoo  Creek  . 

:  At  the  Wahoo  Creek  confluence  . 

+874 

1  City  of  Newnan 

Approximately  1,800  feet  upstream  of  the  Wahoo  Creek 

+905 

confluence. 

: 

Wahoo  Creek  . 

;  At  the  Chattahoochee  River  confluence  . 

+701 

i  City  of  Newnan,  Unincor- 

i 

i  porated  Areas  of  Coweta 

1 

1 

County. 

Approximately  960  feet  upstream  of  Paul  Street  . 

!  +945 

-1  . 

j 

‘National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

City  of  Newnan 

Maps  are  available  for  inspection  at  the  Public  Works  Department,  25  LaGrange  Street,  Newnan,  GA  30263.  . 

Unincorporated  Areas  of  Coweta  County 

Maps  are  available  for  inspection  at  the  Coweta  County  Development  and  Engineering  Department,  2t  East  Washington  Street,  Newnan,  GA 
30263. 


Darlington  County,  South  Carolina,  and  Incorporated  Areas 
Docket  No.:  FEMA-B-1145 


Beaverdam  Creek . 

At  the  confluence  with  Black  Creek  . 

+178 

Unincorporated  Areas  of 
Darlington  County. 

Approximately  0.7  mile  upstream  of  Bobo  Newsom  Fligh-  : 

+189 

way. 
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Flooding  source(s)  1 

i 

1 

1 

1 

1 

Location  of  referenced  elevation  1 

1 

1 

’Elevation  in  feet  j 
(NGVD)  j 

+ Elevation  in  feet  ! 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  me¬ 
ters  (MSL) 
modified 

Communities 

affected 

Black  Creek  (DS)  . 

Approximately  0.5  mile  downstream  of  Muses  Bridge  i 

+77 

City  of  Darlington,  Unincor- 

Road. 

*  porated  Areas  of  Dar- 

lington  County. 

Just  downstream  of  Society  Hill  Road  .  ' 

+  102 

Black  Creek  . 

Approximately  1 .4  mile  downstream  of  Patrick  Highway . 

+  158 

City  of  Hartsville,  Unincor- 

j 

i 

porated  Areas  of  Dar- 

lington  County. 

i 

Approximately  0.5  mile  downstream  of  New  Market  Road 

+  178 

Black  Creek  (US)  .  i 

Approximately  1,148  feet  downstream  of  West  Old  Cam-  ! 

+  189 

Unincorporated  Areas  of 

1 

den  Road. 

Darlington  County. 

Approximately  2.6  miles  upstream  of  West  Old  Camden  . 

+221 

1 

Road. 

Black  Creek  Tributary  1  .  1 

At  the  confluence  with  Black  Creek  .  ; 

+85 

Unincorporated  Areas  of 

Darlington  County. 

Approximately  0.5  mile  upstream  of  the  confluence  with  i 

+86  j 

i 

Black  Creek. 

Great  Pee  Dee  River  .  j 

Approximately  927  feet  downstream  of  North  Main  Street 

+82 

Unincorporated  Areas  of 

i 

Darlington  County. 

1 

At  the  confluence  with  Cedar  Creek  . 

+84 

High  Hill  Creek . j 

Approximately  67  feet  downstream  of  Pisgah  Road  . 

+89 

Unincorporated  Areas  of 

I 

Darlington  County. 

Approximately  140  feet  upstream  of  Ebenezer  Road . 

+110 

Indian  Creek  . 

At  the  confluence  with  Swift  Creek  . 

+117 

City  of  Darlington,  Unincor- 

1  porated  Areas  of  Dar- 

lington  County. 

Approximately  0.5  mile  upstream  of  Rogers  Road . 

+142 

McCalls  Branch . 

Approximately  1,441  feet  downstream  of  1-20  . 

1  +166 

Unincorporated  Areas  of 

Darlington  County. 

!  Approximately  364  feet  upstream  of  Buck  Reynolds  Road 

i  +176 

Newman  Swamp . 

i  Approximately  445  feet  downstream  of  Zion  Road  . 

I  +149 

Town  of  Lamar,  Unincor- 

i 

porated  Areas  of  Dar- 

lington  County. 

1  Approximately  1 ,860  feet  upstream  'of  Lamar  Highway . 

j  +152 

Spring  Branch  . 

At  the  confluence  with  Black  Creek . 

1  +159 

Unincorporated  Areas  of 

-1 

Darlington  County. 

Approximately  0.9  mile  upstream  of  North  5th  Street  . 

+187 

Star  Fork  Branch  . 

At  the  confluence  with  High  Hill  Creek  . 

+103 

Unincorporated  Areas  of 

i 

Darlington  County. 

j  Approximately  325  feet  upstream  of  Ebenezer  Road . 

+114 

Star  Fork  Branch  Tributary  1  .... 

1  At  the  confluence  with  Star  Fork  Branch  . 

+103 

Unincorporated  Areas  of 

j 

Darlington  County. 

j  Approximately  733  feet  downstream  of  Ebenezer  Road  .... 

1  +120 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter, 

ADDRESSES 

City  of  Darlington 

Maps  are  available  for  inspection  at  400  Pearl  Street,  Darlington,  SC  29532. 

City  of  Hartsville 

Maps  are  available  for  inspection  at  133  West  Carolina  Avenue.  Hartsville,  SC  29551. 

Town  of  Lamar 

Maps  are  available  for  inspection  at  1 1 7  Main  Street,  Lamar,  SC  29069. 

Unincorporated  Areas  of  Darlington  County 

Maps  are  available  for  inspection  at  1  Public  Square,  Room  405,  Darlington,  SC  29532. 


Lake  County,  Montana,  and  Incorporated  Areas 
Docket  No.:  FEMA-B-1233 


Dayton  Creek . 

Approximately  1,100  feet  downstream  of  U.S.  Route  93  ...  | 

+2897 

Unincorporated  Areas  of 

Lake  County. 

Approximately  1 ,930  feet  upstream  of  Big  Meadows  Road 

i  +3196 

Johnson  Creek . 

At  the  upstream  side  of  Private  Drive . 

!  +3078 

Unincorporated  Areas  of 

Lake  County. 

i  Approximately  1 .25  miles  upstream  of  Private  Drive . 

1  +4010 

1 
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] 

Flooding  source(s) 

1 

i 

i 

Location  of  referenced  elevation 

1 

‘Elevation  in  feet 
(NGVD) 

+ Elevation  in  feet 
(NAVD) 

#Depth  in  feet 
above  ground 

A  Elevation  in  me¬ 
ters  (MSL) 
modified 

Communities 

affected 

Johnson  Creek  Overflow 

Approximately  840  feet  downstream  of  Sunburst  Drive  . 

+3082 

Unincorporated  Areas  of 

(Kelley  Drive). 

Lake  County. 

Approximately  1 ,880  feet  upstream  of  Sunburst  Drive . 

+3116 

Lower  Mission  Creek  . 

At  the  Post  Creek  confluence  . 

+2658 

Unincorporated  Areas  of 

Lake  County. 

Approximately  1.67  miles  upstream  of  Old  Freight  Road  .. 

+2815 

Post  Creek  . 

Approximately  1.87  miles  downstream  of  Old  Freight 

+2658 

Unincorporated  Areas  of 

Road. 

Lake  County. 

Approximately  670  feet  upstream  of  Fish  Hatchery  Road  T 

+2735 

Swan  Lake  . 

Entire  shoreline  . 

+3078 

Unincorporated  Areas  of 

Lake  County. 

Upper  Mission  Creek  . 

Approximately  90  feet  upstream  of  U  S.  Route  20  . 

+2883 

:  Town  of  Saint  Ignatius,  Unin- 

corporated  Areas  of  Lake 

1  County. 

Approximately  0.74  mile  upstream  of  Foothills  Road  . 

i  +3311 

1 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

Town  of  Saint  Ignatius 

Maps  are  available  for  inspection  at  12  1st  Avenue,  Saint  Ignatius,  MT  59865. 

Unincorporated  Areas  of  Lake  County 

Maps  are  available  for  inspection  at  106  4th  Avenue  East,  Poison,  MT  59860. 


Shelby  County,  Tennessee,  and  Incorporated  Areas 
Docket  No.;  FEMA-B-1192 


Fletcher  Creek  .  i 

Approximately  100  feet  upstream  of  Bartlett  Road . 

1 

+245  i  City  of  Memphis,  Unincor- 

1 

1 

i  porated  Areas  of  Shelby 

1 

'  County. 

! 

Approximately  1 50  feet  upstream  of  Back  Nine  Drive . 

+366  ! 

Howard  Creek  . 

Approximately  1.310  feet  downstream  of  Old  Brownsville  ! 

+247  1  City  of  Bartlett,  Unincor- 

1 

Road. 

i  porated  Areas  of  Shelby 

'  County. 

Approximately  1,115  feet  upstream  of  Billy  Maher  Road  ... 

+256  ! 

Ivy  Creek . 

Approximately  650  feet  upstream  of  CSX  railroad  . 

+261  !  City  of  Lakeland 

At  the  upstream  side  of  Memphis  Arlington  Road . 

+295  ' 

Loosahatchie  River  Lateral  A  ... 

Approximately  200  feel  downstream  of  Gulf  Stream  Road 

+267  i  Township  of  Arlington. 

At  the  upstream  side  of  Memphis  Arlington  Road . 

+281  i 

Loosahafchie  River  Lateral  CA 

At  the  Loosahatchie  River  Lateral  C  confluence  . 

+275  1  Township  of  Arlington. 

Approximately  0.3  mile  upstream  of  Forrest  Street  . 

+294  1 

North  Fork  Creek  Lateral  A  . 

Approximately  0.8  mile  upstream  of  the  North  Fork  Creek 

+275  !  City  of  Millington.  Unincor- 

confluence. 

1  porated  Areas  of  Shelby 

1  County. 

At  the  upstream  side  of  Sullivan  Road  . 

+320  : 

Wolf  Creek  Lateral  F  . 

Approximately  1 25  feet  upstream  of  Wolf  River  Boulevard 

+274  1  City  of  Germantown. 

At  the  upstream  side  of  Johnson  Road  . 

+337  ! 

Wolf  River  Lateral  C  . 

Approximately  645  feel  upstream  of  the  Wolf  River  Lateral 

+272  ■  City  of  Germantown. 

CA  confluence. 

Approximately  1 30  feet  upstream  of  Woodruff  Drive . 

+311  ' 

Wolf  River  Lateral  G  . 

Approximately  0.4  mile  upstream  of  the  Wolf  River  con- 

+272  ;  City  of  Germantown,  Town 

fluence. 

of  Collierville. 

Approximately  0,5  mile  upstream  of  Fox  Hilt  East  Circle  ... 

+323  i 

Wolf  River  Lateral  H  . 

,  Approximately  0.3  mile  downstream  of  Wolf  River  Boule- 

+280  i  Town  of  Collierville,  Unincor- 

vard. 

j  porated  Areas  of  Shelby 

County. 

Approximately  1 40  feet  downstream  of  State  Highway  72 

+325 

Wolf  River  Lateral  J  . 

1  Approximately  0.4  mile  downstream  of  Shelton  Road  East 

+288  1  Town  of  Collierville,  Unincor- 

!  [  porated  Areas  of  Shelby 

1 

,  !  County. 

■  Approximately  1 30  feet  upstream  of  West  White  Road  . 

1  ...... 

1  +323  I 

*  National  Geodetic  Vertical  Datum. 
+  North  American  Vertical  Datum.  ■ 


32 


Federal  Register/ Vol.  78,  No.  1 /Wednesday,  January  2,  201 3 /Rules  and  Regulations 


Flooding  source(s) 


;  'Elevation  in  feet  | 
(NGVD)  I 

+Elevation  in  feet  | 
(NAVD)  I 

#Depth  in  feet  | 
atx)ve  ground  j 
j  A  Elevation  in  me-  l 
;  ters  (MSL) 
modified 


#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

City  of  Bartlett 

Maps  are  available  for  inspection  at  3585  Altrurial  Road,  Bartlett,  TN  38134. 

City  of  Germantown 

Maps  are  available  for  inspection  at  1920  South  Germantown  Road,  Germantown,  TN  38138. 

City  of  Lakeland 

Maps  are  available  for  inspection  at  10001  Highway  70,  Lakeland,  TN  38002. 

City  of  Memphis 

Maps  are  available  for  inspection  at  125  North  Main  Street,  Room  476,  Memphis,  TN  38103. 

City  of  Millington 

Maps  are  available  for  inspection  at  7930  Nelson  Street,  Millington,  TN  38053. 

Town  of  Collierville 

Maps  are  available  for  inspection  at  500  Keough  Road,  Collierville,  TN  38017. 

Township  of  Arlington 

Maps  are  available  for  inspection  at  5854  Airline  Road,  Arlington,  TN  38002. 

Unincorporated  Areas  of  Shelby  County 

Maps  are  available  for  inspection  at  160  North  Main  Street,  Suite  350,  Memphis,  TN  38103. 


Communities 

affected 


(('.atalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.’’) 

Dated:  November  28,  2012. 

fames  A.  Walkc, 

Acting  Deputy  Associate  Administrator  for 
Mitigation,  Department  of  Homeland 
Security.  Federal  Emergency  Management 
Agency. 

|FR  Dew:  2012-.Tir>0r>  Filed  12-31-12;  8:45  ami 

BILLING  CODE  911&-12-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  12-1976] 

Radio  Broadcasting  Services;  Westiey, 
CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule,  petition  for 
reconsideration. 

SUMMARY:  This  document  grants  the 
Petitions  for  Reconsideration  filed 
separately  by  Modesto  Peace/Life  Center 
(“MPLC”)  and  Calvary  (Chapel  of 
Turlock,  Inc.  (“CCT”),  rein.states  the 
applications.  File  Nos.  8NPFD- 
20100224ABX  and  BNPED- 
20100226AGO,  respectively,  nunc  pro 
tunc,  and  re-reserves  Channel  238A  at 
We.stley,  (California  for  nont;ommercial 
educational  use. 

DATES:  Effective  January  21, 2013. 


ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street  SW.. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Donohue,  Media  Bureau,  (202) 
418-8192. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Letter, 

DA  12-1970,  released  December  7, 

2012.  Both  MPLC  and  C(CT  filed 
separately  timely  Petitions  for 
Reconsideration,  and  amendments  to 
their  applications.  File  Nos.  BNPED- 
201 00224 ABX  and  BNPED- 
20100226AGO,  respectively,  in  respon.se 
to  the  staff s  July  27,  2012  decision.  See 
77  FR  50053,  published  August  20, 

2012.  'I’he  full  text  of  this  Commission 
dnedsion  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  Commission’s  Reference  Center 
445  Twelfth  Street,  SW.,  Washington, 

DC  20554.  The  complete  text  of  this 
dei:ision  may  also  he  purchased  from 
the  (Commission’s  duplicating 
contractor.  Best  Copy  and  Printing,  Inc., 
445  12th  Street  SW.,  Room  CY-B402, 
Washington,  D(C.20054,  telephone  1- 
800-378-31  GO  or  vviviv.HCPIWEh.cnin. 
rhe  Commission  will  .send  a  cojiy  of  the 
Letter  in  a  report  to  be  .sent  to  (Congress 
and  the  General  Accounting  Office 
pursuant  to  the  Congressional  Review 
Act,  see  5  U.S.(C.  801(a)(1)(A). 

Although  the  Bureau  now  finds  that 
the  MPLC  and  CCT  Applications  both 
.satisfy  the  re.servalion  standard,  MPL(C 
and  CCT  remain  tied  with  five  points 


each.  Thus,  the  Bureau  refers  the  MPLC 
and  CCT  Applications  to  the 
Commi.ssion  to  administer  the  tie¬ 
breaker  meerhanisms  and  to  determine 
the  tentative  selectee(s)  for  NCE 
Reserved  Allotment  Group  No.  8. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

Federal  Communications  (Commission. 

Peter  H.  Doyle, 

Chief,  Audio  Division,  Media  Bureau. 

For  fhe  rea.sons  discus.sed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  Part  73  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  47  U..S.(C.  154,  303,  334,  336 
and  339. 

§73.202  [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  (California,  is 
amended  by  removing  Channel  238A 
and  by  adding  Channel  *238A  at 
Westiey. 

IFR  Doc:.  2012-3149.3  Filed  12-31-12;  «:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  111220786-1781-01] 

RIN  0648-XC396 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder  Fishery; 
Quota  Transfer 

AGENCY:  National  Marine  Fisheries 
Service  (NMF.S),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
(Commerce. 

ACTION:  Temporary  rule;  quota  transfer. 

summary:  NMFS  annonnf;es  that  the 
State  of  North  Carolina  is  transferring  a 
portion  of  its  2012  commercial  summer 
flounder  quota  to  the  Commonwealth  of 
Virginia,  the  State  of  North  Carolina  is 
transferring  a  portion  of  its  2012 
commercial  summer  llounder  quota  to 
the  State  of  Connecticut,  and  the 
Commonwealth  of  Massachusetts  is 
transferring  a  portion  of  its  2012 
commercial  summer  flounder  quota  to 
the  State  of  Rhode  Island.  NMFS  is 
adjusting  the  quotas  and  announcing  the 
revised  commercial  quota  for  each  state 
involved. 

DATES:  Fffective  December  27,  2012, 
through  December  31,  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carly  Bari,  Fishery  Management 
Specialist,  978-281-9224. 


SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  summer 
flounder  fisluiry  are  in  50  CFR  part  648, 
and  require  annual  specification  of  a 
commercial  quota  that  is  apportioned 
among  the  coastal  states  from  North 
Carolina  through  Maine.  The  proce.ss  to 
set  the  annual  commercial  quota  and  the 
percent  allocated  to  each  state  are 
described  in  ^  648.102. 

The  final  nde  imj)lementing 
Amendment  5  to  the  Summer  Flounder, 
Scup,  and  Black  Sea  Bass  Fishery 
Management  Plan,  which  was  published 
on  December  17,  1993  (.58  FR  65936), 
provided  a  mechanism  for  summer 
llounder  quota  to  he  transferred  from 
one  state  to  another.  Two  or  more  states, 
under  mutual  agreement  and  with  the 
coufairrence  of  the  Administrator, 
Northeast  Region,  NMFS  (Regional 
Administrator),  can  transfer  or  combine 
summer  flounder  commercial  quota 
under  {5  648.102(c)(2),  The  Regional 
Administrator  is  required  to  consider 
the  criteria  in  §  648.102(c)(2)(i)  to 
evaluate  requests  for  quota  transfers  or 
combinations. 

North  C^arolina  has  agreed  to  transfer 
13,503  lb  (6,124  kg)  of  its  2012 
commercial  quota  to  Virginia.  'I'liis 
transfor  was  prompted  by  summer 
flounder  landings  of  a  number  of  North 
Carolina  vessels  that  were  granted  .safe 
harbor  in  Virginia  due  to  mechanical 
failures  and  hazardous  weather, 
between  November  1,  2012,  and 
November  30,  2012,  thereby  requiring  a 
quota  transfer  to  account  for  an  increase 
in  Virginia’s  landings  that  would  have 


otherwise  accrued  against  the  Nortli 
Carolina  quota.  North  Carolina  has 
agreed  to  transfer  20,000  lb  (9,071  kg)  of 
its  2012  commercial  quota  to 
Connei;ticut.  rhis  transfer  was 
prompted  by  the  diligent  efforts  of  the 
state  officials  in  (kmnecticut  not  to 
excefid  the  comnnncial  summer 
llounder  quota.  Ma.ssachusetts  has 
agreed  to  transfer  7,034  lb  (3,190  kg)  of 
its  2012  commercial  quota  to  Rhode 
Island.  This  transfer  was  prompted  hy 
the  diligent  efforts  of  state  officials  in 
Rhode  Island  not  to  exceed  the 
commercial  summer  flounder  quota. 

The  Regional  Administrator  has 
determined  that  the  criteria  set  forth  in 
§  648. 102(c)(2)(i)  have  been  met.  The 
revised  summer  flounder  quotas  for 
calendar  year  2012  are:  North  Carolina, 
1,667,438  lb  (765,409  kg);  Virginia. 
4,704,093  lb  (2,133,741  kg); 

Connecticut,  322,490  lb  (146,279  kg); 
Massachusetts,  888,902  lb  (403,199  kg); 
and  Rhode  Island.  2,081,075  lb  (943,959 
kg). 

Classification 

This  action  is  taken  under  50  CFR 
part  648  and  is  exempt  from  review 
under  F^xecutive  Order  12866. 

Authority:  16  ll.S.t;.  1801  ef  seq. 

Dated:  December  27,  2012. 

Lindsay  Fullenkamp, 

Acting  Deputy  Director.  Office  of  Suatainahle 
Fisheries,  National  Marine  Fisheries  Service. 
IFK  Doc.  2012-315;n  Filed  12-27-12:  4:15  pm) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  927 

[Doc.  No.  AMS-FV-1 2-0030;  FV1 2-927-1 
PR] 

Pears  Grown  in  Oregon  and 
Washington;  Modification  of  the 
Assessment  Rate  for  Fresh  Pears 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION;  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the  Fresh 
Pear  Committee  (Committee)  for  the 
2012-2013  and  subsequent  fiscal 
periods  from  $0,366  to  $0,449  per 
standard  box  or  equivalent  of  summer/ 
fall  pears  handled,  and  would  decrease 
the  assessment  rate  from  $0,471  to 
$0,449  per  standard  box  or  equivalent  of 
fresh  winter  pears  handled.  The 
Committee  locally  administers  the 
marketing  order  which  regulates  the 
handling  of  fresh  pears  grown  in  Oregon 
and  Washington.  Assessments  upon 
Oregon-Washington  fresh  pear  handlers 
are  used  by  the  Committee  to  fund 
reasonable  and  necessary  expenses  of 
the  program.  The  fiscal  period  begins 
)uly  1  and  ends  )une  30.  The  a.ssessment 
fate  would  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

DATES:  Comments  must  be  received  by 
January  14^  2013. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  and  Agreement  Division,  Fruit 
and  Vegetable  Program,  AMS,  USDA, 
1400  Independence  Avenue  SW.,  STOP 
0237,  Washington,  D(i  20250-0237;  F’ax: 
(202)  720-8938;  or  lnt(!rnel:  http:// 
wwiv.regulations.gov.  Comments  should 
reference  the  flocument  numbeu  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
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Office  of  the  Docket  Clerk  during  regidar 
business  hours,  or  can  be  viewed  at: 
http:/ /www. regulations.gov.  All 
comments  .submitted  in  response  to  this 
rule  will  be  included  in  the  record  and 
will  be  made  available  to  the  public. 
Please  be  advised  that  the  identity  of  the 
individuals  or  entities  submitting  the 
comments  will  be  made  public  on  the 
Internet  at  the  address  provided  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Hutchinson  or  Gary  Olson, 
Northwest  Marketing  Field  Office, 
Marketing  Order  and  Agreement 
Division,  Fruit  and  Vegetable  Program, 
AMS,  USDA;  Telephone:  (503)  326- 
2724,  Fax;  (503)  326-7440,  or  Email: 
Teresa.Hutchinson@ams.usda.gov  or 
GaryD.Olson@ams.  usda.gov. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Laurel  May, 
Marketing  Order  and  Agreement 
Division,  Fruit  and  Vtjgetable  Program, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washing*ton, 
DC  20250-0237;  Telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  Email: 
Laurel.  May@ams.  usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 

927,  as  amended  (7  CFR  part  927), 
regulating  the  handling  of  pears  grown 
in  Oregon  and  Washington,  hereinafter 
referred  to  as  the  “order.”  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  “Act.” 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Oregon-Washington  pear 
handlers  are  subjet:t  to  assessments. 

-  Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
propo.sed  herein  would  be  ap|)licable  to 
all  asse.ssable  fresh  pears  Ixiginning  July 
1,  2012,  and  continue  until  amended, 
suspended,  or  terminated. 

Tne  Act  provides  that  administrative 
proceedings  must  be  exhausted  befon; 
parties  may  file  suit  in  court.  Under 
.section  608(:(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 


obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA’s  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the  Fresh 
Pear  Committee  (Committee)  for  the 
2012-2013  and  subsequent  fiscal 
periods  from  $0,366  to  $0,449  per 
standard  box  or  equivalent  of  summer/ 
fall  pears  handled,  and  would  decrease 
the  a.s.sessment  rate  from  $0,471  to 
$0,449  per  standard  box  or  equivalent  of 
fresh  winter  pears  handled.  The 
standard  box  or  equivalent  assessment 
rate  for  “other”  fresh  pears  would 
remain  unchanged  at  $0.00. 

The  Oregon-Washington  pear 
marketing  order  provides  authority  for 
the  Committee,  with  USDA  approval,  to 
formulate  an  annual  budget  of  expenses 
and  to  collect  assessments  from 
handlers  to  administer  the  fresh  pear 
program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Oregon-Washington  fresh  pears.  .They 
are  familiar  with  the  Committee’s  needs 
and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  at  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2011-2012  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  USDA  approved,  the 
following  three  ba.se  rates  of  a.s.sessment: 
(a)  $0,366  per  .standard  box  or 
equivalent  for  any  or  all  varieties  or 
subvarieties  of  fresh  pears  classified  as 
“siimmer/fall”;  (b)  $0,471  per  .standard 
box  or  equivalent  for  any  or  all  varieties 
or  subvarieties  of  fresh  pears  classified 
as  “winter”;  and  (c)  $0,000  per  standard 
box  or  equivalent  for  any  or  all  varieties 
or  subvarieties  of  fresh  pears  classified 
as  "other”.  These  base  rates  of 
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assessment  would  continuo  in  effect 
from  fiscal  period  to  fiscal  period  unless 
modified,  suspeii^led,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
(Committee  or  other  information 
available  to  USDA. 

'I’he  Committee  met  on  May  31.  2012, 
and  unanimously  recommeiub'd  2012- 
2013  expenditures  of  $9,l()r).744.  To 
fund  the  2012-2013  expenditures,  the 
Committee  also  recommended  an 
as.sessment  rate  of  ,$0,440  per  standard 
box  or  equivalent  for  both  fresh 
summer/fall  and  winter  pears. 

In  comparison,  last  year’s  budgeted 
expenditures  were  $0,301,000.  The  fresh 
summer/fall  ptjar  assessment  rate  of 
.$0,440  is  $0,083  higher  than  the  rate 
curnmtly  in  eff(!ct.  The  fresh  winter  ptiar 
as.se.ssment  rate  of  $0,440  is  $0,022 
h)wer  than  the  rate  currently  in  effect. 
The  (’ommittee  nKxjinnnmded 
increasing  the  promotion  and  paid 
advertising  expenditures  to  market  the 
larger  2H1 2-2013  fresh  summer/fall  pear 
crop,  estimated  at  four  percent  higher 
than  2011-2012  and  the  five-year 
average.  Accordingly,  the  Committfie 
recommended  the  higher  fresh  summ(;r/ 
fall  pear  assessment  rate  to  fund  the 
incniased  2012-2013  promotion  and 
paid  advfirlising  expenditures.  The 
('ommittee  estimates  that  the  2012-2013 
fresh  winter  pear  crop  will  be  nine 
perccmt  lower  than  2011-2012. 
C.onsequently,  the  Committee 
recomiTwmded  lower  promotion  and 
paid  advertising  expenditures  for 
marketing  the  reduced  fresh  winter  pear 
crop,  resulting  in  a  lower  assessment 
rate  for  2012-2013. 

rhe  major  expenditures 
recommended  by  the  Committee  for  the 
2012-2013  fiscal  period  include 
$4.'i0,274  for  contractcul  administration 
by  bear  Bureau  Northwest,  ,$03.$, 500  for 
production  r(!search  and  market 
development,  .$0,100,000  for  promotion 
and  paid  advertising  for  wint(;r  pears, 
and  .$1,732,500  for  promotion  and  paid 
advertising  for  summer/fall  pears.  In 
comparison,  major  ex])enses  for  the 

2011- 2012  fiscal  |)eriod  included 
.$437,100  for  contracted  administration 
by  Bear  Bureau  Northwest,  $044,800  for 
production  research  and  market 
dev»;lopment,  $0,705,000  for  promotion 
and  paid  advertising  for  winter  pisars, 
arid  $1,290,000  for  promotion  arid  paiti 
advertising  for  summer/fall  pears. 

The  (iommitlee  based  its 
r(»com!nended  assessment  rate  for  fresh 
pears  on  the  2012-2013  sumn)er/fall 
and  winter  pear  crop  estimates,  the 

2012— 2013  program  ex[)enditure  needs, 
and  the  current  and  projected  size  of  its 
monetary  reserve.  Applying  the  ,$0,449 
per  standard  box  or  equivalent 


assessment  rate  to  the  Committee’s 
4,500,000  standard  box  or  (squivalent 
fresh  summer/fall  pear  crop  estimate 
shoidd  provide  $2,020,500  in 
asse.ssment  income.  The  (juantity  of 
a.s.se.s.sable  fresh  winter  p«;ars  for  the 
2012-2013  fiscal  period  is  estimated  at 
10,000,000  standard  bdxes  or  equivalent 
and  should  provide  $7,184,000  in 
assessment  income,  rinis,  income 
derived  from  winter  and  summer/fall 
fresh  pear  handler  asse.ssments 
(.$9,204,500)  and  interest  and 
miscellaneous  income  ($20,000)  would 
be  adequate  to  cover  the  recommended 
$9,10(1,774  budget  for  2012-2013.  The 
('.ommittee  estimates  that  it  will  have  a 
monetary  reserve  of  $1,031,259  on  )une 
.30,  2012.  During  2012-2013,  the 
Committee  estimates  tlial  .$57,720 
would  be  added  to  the  reserve  for  an 
estimated  reserve  of  $1 ,088,985  on  June 
30,  2013,  which  would  be  within  the 
maximum  permitted  by  the  order  of 
approximately  one  fiscal  period’s 
operational  expenses  (tj  927.42). 

The  jiroposed  assessment  rate  would 
continue  in  effect  indefinitely  unle.ss 
modified,  suspended,  or  terminated  bv 
U.SDA  upon  recommendation  and 
information  submitted  by  the 
(’.ommittee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
(lommittee  would  continue  to  meet 
prior  to  or  during  each  fiscal  jieriod  to 
recommend  a  budget  of  expen.ses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  I  he 
dates  and  times  of  Committee  meetings 
are  availalile  from  the  Committee  or 
USDA.  (annmittee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  viewsat  these  meetings. 
U.SDA  would  evaluate  Committee 
recommendations  and  other  available 
informatiim  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
(lonnnittee’s  2012-2013  budget  and 
those  for  subsequent  fiscal  periods 
would  be  reviewed  and,  as  appropriate, 
approved  by  U.SDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U..S.C.  ()01-r)12),  the  Agricultural 
Marketing  Service  (AM.S)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities.  Accordingly, 

AM.S  has  jirepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
busine.ss  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undidy 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  ailing  on  their  own 
behalf. 

There  are  ajiproximatelv  1,580 
producers  of  fresh  pears  in  the  regulated 
production  area  and  approximately  38 
handlers  of  fresh  pears  subjed  to 
regulation  under  the  order.  .Small 
agricultural  producers  are  defined  by 
the  .Small  Business  Administration 
(.SBA)(13  CFR  121.201)  as  those  having 
annual  receipts  of  less  than  .$750,000, 
and  small  agricultural  .service  firms  are 
defined  as  those  whose  annual  receipts 
are  hiss  than  $7,000,000. 

Ac(  ording  to  the  Noncitrus  Fruits  and 
Nuts  2011  Preliminary  .Summarv  i.ssued 
in  March  2012  by  tbe  National 
Agricultural  Statistics  .Service,  the  total 
2011  farm-gate  value  of  all  pears  grown 
in  Oregon  and  Washington  is  estimated 
at  approximately  ,$275,531,000.  Based 
on  the  number  of  pear  producers  in  the 
Oregon  and  Washington,  the  average 
gross  revenue  for  each  producer  can  be 
estimated  at  approximately  $174,387. 
Furthermore,  ba.sed  on  Oommittee 
records,  the  Oommittei!  has  e.stimated 
that  50  percent  of  Oregon-Washington 
pear  handlers  currently  ship  hiss  than 
$7,000,000  worth  of  fresh  pisirs  on  an 
annual  basis.  From  this  information,  it 
is  concluded  that  the  majority  of 
producers  and  handlers  of  (Iregon  and 
\Vashington  fresh  pears  may  be 
classified  as  small  entities. 

rhis  rule  would  increase  the 
assessment  rate  established  for  the 
(iommittee  and  collected  from  handlers 
for  the  2012-2013  and  subsequent  fiscal 
periods  from  .$0,300  to  $0,449  p»!r 
standard  box  or  equivalent  of  fresh 
summer/fall  pears  handled,  and  would 
decrease  the  assessment  rate  from 
.$0,471  to  .$0,449  per  standard  box  or 
equivalent  of  fresh  winter  pears 
handled.  The  (lommittee  nnanimously 
recommended  2012-2013  expenditures 
of  .$9,100,774,  and  an  assessment  rate  of 
.$0,449  per  standard  box  or  equivalent  of 
fresh  summer/fall  and  winter  pears 
handled.  The  propostul  a.s.sessment  rate 
of  .$0,449  is  $0,083  higher  than  the 
2011-2012  as.sessment  rale  for  summer/ 
fall  pears,  and  $0,022  lower  than  the 
201 1-2012  assessment  rate  for  winter 
pears.  The  (Committee  recommended 
increasing  the  promotimi  and  paid 
advertising  expenditures  to  market  the 
larger  2012-2013  fresh  summer/fall  pear 
crop,  estimated  at  four  percent  higher 
than  201 1-2012  and  the  five-year 
average.  Accordingly,  Ihe  (’ommittee 
recommended  the  higher  fresh  summer/ 
fall  pear  asse.ssment  rate  to  fund  the 
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increased  2012-2013  promotion  and 
paid  advertising  expenditures.  The 
Committee  e.stimates  that  the  2012-2013 
fresh  winter  pear  crop  will  he  nine 
percent  lower  than  2011-2012. 
Consequently,  the  Committee 
recommended  lower  promotion  and 
paid  advertising  expenditures  for 
marketing  the  reduced  fresh  winter  pear 
crop,  resulting  in  a  lower  assessment 
rate  for  2012-2013. 

The  quantity  of  assessable  fresh 
summer/fall  pears  for  the  2012-2013 
fiscal  period  is  estimated  at  4,500,000 
standard  boxes  or  equivalent.  Thus,  the 
$0,449  rate  should  provide  $2,020,500 
in  a.s.sessment  income.  Applying  the 
$0,449  per  standard  box  or  equivalent 
assessment  rate  to  the  Committee’s 
16,000,000  standard  box  or  equivalent 
fresh  winter  pear  crop  estimate  should 
provide  $7,184,000  in  assessment 
income.  Income  derived  from  winter 
and  summer/fall  fresh  pear  handler 
assessments  ($9,204,500)  and  interest 
and  miscellaneous  income  ($20,000) 
would  be  adequate  to  cover  the 
budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2012-2013  fcscai  period  include 
$450,274  for  contracted  administration 
by  Pear  Bureau  Northwest,  $635,500  for 
production  research  and  market 
development,  $6,160,000  for  promotion 
and  paid  advertising  for  winter  pears, 
and  $1,732,500  for  promotion  and  paid  ’ 
advertising  for  summer/fall  pears. 
Budgeted  expenses  for  those  items  in 
2011-2012  were  $437,160,  $644,800, 
$6,765,000,  and  $1,290,000, 
respectively. 

The  Committee  discussed  alternatives 
to  this  rule.  Leaving  the  a.ssessment  rate 
at  the  current  level  for  summer/fall  and 
winter  pears  was  initially  considered, 
but  not  recommended.  Although 
considered,  the  Committee  believes  that 
the  current  assessment  level  for  fresh 
summer/fall  pears  woidd  not  generate 
the  funds  necessary  for  the  promotion 
and  marketing  of  tbe  larger  fresh 
summer/fall  pear  crop.  As  a 
con.sequence,  increasing  it  to  the  level 
recommended  herein  was  determined  as 
the  best  alternative.  Similarly,  the 
Committee  discussed  alternatives  for  the 
winter  pear  assessment  rate,  but 
concluded  that  the  recommended  lower 
assessment  rate  should.^enorate  enough 
funds  for  promotion  and  marketing  of 
the  smaller  fresh  winter  pear  crop. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fi.scal  period  indicates 
that  the  Oregon-Washington  producer 
price  for  the  2012-2013  fiscal  period 
could  average  $9  per  standard  box  or 
equivalent  of  pears.  Therefore,  the 


e,stimatod  assessment  revenue  for  the 
2012-2013  fiscal  period  as  a  percentage 
of  total  producer  revenue  is  4.99 
percent. 

This  action  would  niodify  the 
assessment  obligation  imposed  on 
handlers.  While  the  increase  in  the 
summer/fall  pear  a.s.sessment  rate  may 
impose  some  additional  costs  on 
handlers,  the  costs  are  minimal  and 
uniform  on  all  handlers.  Some  of  the 
additional  costs  may  be  passed  on  to 
producers.  The.se  costs  wf)uld  be  offset 
by  the  benefits  derived  by  the  operation 
of  the  marketing  order.  On  the  other 
hand,  decreasing  the  winter  pear 
assessment  rate  would  reduce  the 
burden  on  handlers,  and  may  reduce  the 
burden  on  producers. 

In  addition,  the  Committee’s  meeting 
was  widely  publicized  throughout  the 
Oregon-Washington  pear  industry  and 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  is.sues. 
Like  all  Committee  meetings,  the  May 
31,  2012,  meeting  w'as  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  comments  on  this  proposed  rule, 
including  the  regulatory  and 
informational  impacts  of  this  action  on 
small  busine.sses. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  IJ.S.C. 
Chapter  35),  the  order’s  information 
collection  requirements  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  No.  0581-0189,  Generic 
Fruit  Crops.  No  changes  in  those 
requirements  as  a  result  of  this  action 
are  anticipated.  Should  any  changes 
become  necessary,  they  would  be 
submitted  to  OMB  for  approval. 

This  propo.sed  rule  would  impo.se  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Oregon-Washington  fresh  pear  hand  lei  s. 
As  with  all  F’ederal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
.sector  agencies. 

AMS  is  committed  to  complying  with 
the  E-Government  Act.  to  promote  the 
use  of  the  Internet  and  other 
information  technologies  to  provide 
increased  opportunities  for  citizen 
access  to  Government  information  and 
services,  and  for  other  purposes. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 


be  viewed  at:  www.ams.usda.gov/ 
Market  ingOrdersSmallBiisinessGuida. 
Any  questions  about  tlu»  compliance 
guide  should  be  .sent  to  Laurel  May  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

A  10-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  propo.sed  rule.  Ten  days  is 
deemed  appropriate  because:  (1)  The 
2012-2013  fi.scal  period  begins  on  July 
1.  2012,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
pears  handled  during  such  fi.scal  period; 
(2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis:  (3)  the  proposed  rule  would 
decrease  the  assessment  rate  for 
assessable  fresh  winter  pears;  and  (4) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  a.sse.ssment  rate  actions 
issued  in  past  years. 

List  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  927  is  proposed  to 
be  amended  as  follows: 

PART  927— PEARS  GROWN  IN  « 
OREGON  AND  WASHINGTON 

■  1.  The  authority  citation  for  7  CF’R 
part  927  continues  to  read  as  follow's: 

Authority:  7  IJ..S.C.  601-674. 

■  2.  In  §  927.236,  the  introductory  text 
and  paragraphs  (a)  and  (b)  are  revised  to 
read  as  follows: 

§  927.236  Fresh  pear  assessment  rate. 

On  and  after  July  1,  2012,  the 
following  base  rates  of  assessment  for 
fresh  pears  are  established  for  the  Fresh 
Pear  Committee: 

(a)  $0,449  per  44-pound  net  weight 
standard  box  or  container  equivalent  for 
any  or  all  varieties  or  subvarieties  of 
fresh  pears  classified  as  “summer/fall”:- 

(b)  $0,449  per  44-pound  net  weight 
standard  box  or  container  equivalent  for 
any  or  all  varieties  or  subvarieties  of 
fresb  pears  classified  as  “winter”;  and 

*  *  *  *  * 

Dated:  Decemtier  26,  2012. 

David  R,  Shipman, 

Administrator,  Agricultural  Marketing 
Service. 

[KR  Dw:.  2012-31516  Filed  12-31-12;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tEPA-R08-OAR-201 2-0958;  FRL-9765-8] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  Utah; 
Maintenance  Plan  for  the  1997  8-Hour 
Ozone  Standard  for  Salt  Lake  County 
and  Davis  County 

AGENCY;  iLiivironiiKMital  Protection 
Agency  (PPA). 

ACTION;  Proposed  rnlic 

SUMMARY;  KPA  is  proposing  to  [wirtiiilly 
approve  and  partially  disappnjve  .State 
Implementation  Plan  (Sll’J  revisions 
suhmitical  by  tin;  (lovernor  ot  Utah  on 
March  22.  2()07.  The  SIP  revision  is  the 
State  of  Utali's  maintenance  plan  lor  the 
M-hovir  ozone  standard  for  Salt 
Lake  (ioimty  and  Davis  (Joimtv.  along 
with  associattnl  rules;  R3()7-1 0 1-2, 
‘'Definitions;”  K3()7-1 10-1.3.  “.Section 
IX.  ('ontrol  M(;asnr(!s  for  Area  ami  Point 
.Sources,  Part  D.  Cl/.one;"  R,307-.32(), 
“(3z.one  Maintenan(;(?  Ansas  and  (Igden 
Uitv:  Lmplover-Hased  Trip  Reduction 
ITogram;"  R.307-,32.3,  “Ozone 
Nonattainment  and  Mainicmanct?  Areas: 
(itmeral  R(!(]uirements;”  R3()7-32h, 
“Oz.omi  Nonaltainimmt  ;md 
Mainl(manct!  Areas;  (Control  of 
I Ivdrocarhon  Lmissions  in  i^citrokmm 
Rtdineri(;s;“  R307-,327,  “Ozone 
Nonattainment  and  Maintcmance  Areas: 
I’etroleum  Lirpiid  .Storage!;"  R,307-.32», 
“Ozone  Nonaltainiment  and 
Mainteinanci!  .Areias  and  Utah  and  \Veh(!r 
U.ounlies;  UasoliiK!  'I  ransfiir  and 
.Storage;”  R307-,33.').  “Ozoiu! 
Nonattainment  and  Maintenance!  Areas: 
D(!greasing  and  .Solvent  Ulteaning 
Oi)(!rations;”  R;!07-,340.  “Ozonc! 
Nonattainment  and  Maint(!nance  Areas: 
.Surface!  Uoating  Pro{:esse!s;”  R,3()7-,341, 
“Ozone  Nemattainment  and 
Maintemmce  Areas:  Cutliack  Asphalt;” 
and  R.307-342,  “Ozone  Nonallainmeent 
and  Mainte!nance  Areas:  Qualification  of 
Ueentrac.tors  and  Test  Proce!eluri!S  for 
Vapor  Reicoveery  .Systems  for  Ucisoline 
Deiliverv  Tanks.”  This  ai;tion  is  he!ing 
taken  uneleir  se!ctie)ns  107  ami  llOeeftlu! 
Oleum  Air  Act  (Act). 

DATES;  Oomme!nts  must  he*  re!e:e!ived  on 
or  he!fore  luibrnary  1,  201,3. 

ADDRESSES;  .Submit  your  comments, 
ielentifie’d  hv  Doe:ke!t  ID  No.  F.PA-ROH- 
OAR-2()l 2-00.38,  hv  one!  of  the; 
following  methods: 

•  www.wguhitions.f’ov.  Fejllow  the 
on-line  instructions  lor  submitting 
comme!nt.s. 

•  Hnuiil:  o.'iteiuhirf.jody&aiyci.gov. 

•  Fax:  (303)  312-8004  (ple!ase  alert 
the  indivielual  listeid  in  the  FOR  FURTHER 


INFORMATION  CONTACT  if  you  are  faxing 
comments). 

•  Mail:  Curl  Daly,  Dire;e;tor,  Air 
l’re»gram,  Fnviromne;ntal  Prote!e:tion 
Agenc.y  (Id’A),  Re;gie)n  8,  Mailcoele! 
8P-AR,  1.30.3  Wynkoop  .St..  De!nve!r, 
Colorado  80202-1120. 

•  Hand  Dfdivarv:  CAir\  Dalv.  Direie;tor. 
Air  Program,  Fnvironmental  Preeteection 
Agenc.y  (El’A),  Reigion  8.  Mailceede; 
8P-AR,  1.30.3  Wynkoop  .St.,  Deiiive!!, 
Cedeirado  80202-1 120.  .Such  de!live!rie!s 
are  oidy  ae:c,eptod  Monday  threiugh 
Friday,  8:00  a.m.  tee  4:30  p.m.,  e!xe:lmling 
Feeleral  liolidiiys.  .Spe!e:ial  arrangements 
shoedd  he  maeie  for  ele!live!rie!S  eef  heexe;;! 
information. 

In.^itraatians:  Din!ct  vour  comme'iils  to 
Docket  ID  No.  l■:PA-R08-()AR-2012- 
0038.  Id’A’s  policy  is  that  all  comim!nts 
re!C(!ive!el  will  he!  im:lude!d  in  the;  puhlie: 
eie)cke;t  witlujul  change  <md  mav  I)e; 
made!  available!  otdine!  at 
ivw  w.ivt’ulations.oov,  incineling  anv 
l)e!rsonal  infeermatieen  preevieleel,  unleess 
the!  ce)mme!nt  ine;lude;s  infe)rmatie)n 
claimed  to  he!  Ce)nfielenlial  Mnsineiss 
Information  (CHI)  e)r  othe;r  infeermation 
whose  eli.se:le).sure  is  re;strie:teel  hv  statute!. 
De;  met  submit  iufe)rmatie)n  that  veeu 
e:e)nside!r  to  h(!  fihl  or  eetherwise! 
pre)te!cte!el  ihremgh  www.rcyulalions.yav 
e)r  e!mail.  The!  www.n^yalalion.^.^ov  VVeih 
site  is  an  ciiieenymeeus  ae;c(!.s.s  system. 
whie:h  me!ims  FPA  will  m)l  kneew  venir 
ide!ntit\dr  e:e)ntae:t  information  nnle!ss 
ve)u  proviele!  it  in  the  henlv  of  yejur 
e  ejinment.  If  you  send  iui  e!mail 
e.etmmeni  elin!e;tly  to  Id’A,  without  geeing 
through  wwiv.rngalalions.gav  yeeiir  e:mail 
adelreiss  will  he!  aule)m;itie:allv  e:apture;el 
and  ine:luele!el  as  part  eef  the!  e;e)mme!nt 
that  is  plae;e!el  in  the!  puhlie.  d(.)cke!l  ami 
made  available  eni  the!  Interne!t.  If  vem 
submit  an  e!le;e:lronit:  e:e)mment,  FP.A 
r(!e;e)mmenels  that  von  ine;luele!  your 
nanu!anel  e)ther  e;e)ntat;t  infejrmalion  in 
the;  hoelv  eef  vonr  (:omme;nt  ;md  with  anv 
elisk  e)r('.D-R()M  ve)u  submit.  If  FP.A 
canneet  re;ad  veeur  c.e)mme!nt  due  to 
te!e:hnie:al  difficulties  and  e:anm)t  e:e)nlae:t 
veni  for  e:larifie:atie)n,  FPA  mav  met  he; 
able  te;  e:e)nside!r  veeur  e;e)m[ne;nt. 
Ide;e;tre)nic  file!s  shejulel  aveeid  the;  use;  e)f 
spe;e:ial  e;harae;te!rs,  any  feerni  eef 
eencrvptie)!!.  and  he  frere;  e)f  anv  ele!fee:t.s  eer 
viruse!S.  l  or  aeleiitieenal  infeermation 
aheeut  FPA’s  puhlie;  ele)e:ke!t  visit  the;  FPA 
De)e:ket  Center  homepage  at  http:// 
wiviv.vpa.gov/cpahainn/darknts.htin. 

For  aelelitieenal  instructions  on 
sidjinitting  comments,  gee  te;  .Se;ctiem  I. 
Ce!neral  Informal  ieen  of  the 
SUPPLEMENTARY  INFORMATION  .s(;e;tie)n  eef 
this  elocumenl. 

Docket:  All  ele)e;uments  in  the;  deeckel 
are  lisle!el  in  the  ivwvv.regulations.gov 
inelex.  Althe)Ugh  liste!el  in  the  inele!x. 
se)me!  infe)rmatie)n  is  ne)t  publicly 


available,  e.g.,  CI5I  eer  either  informatie)n 
whe)se!  eliscleisure  is  restric.teel  by  .statute. 
Ce;r1ain  other  material.  .sue:h  as 
e:opyrighte!d  material,  will  he;  publicly 
aviiihehle  oidy  in  harel  e;e)pv.  Puhlie.ly 
available;  eleie:ke!t  mate!rials  are  available! 
eitheir  e!le!ctre)nie;allv  in 
wivw. regulations. gov  eer  in  harel  copy  at 
the;  Air  Program,  Fnvironmemtal 
Pre)tee:tion  Agene;y  (FPA),  Re;gie)n  8, 

1.38.3  Wynkeieep  .St.,  De!nver.  Ce)le)r:eel« 
80202-1 120.  FPA  re!(jue;.sts  that  if  at  all 
possible;,  ye)u  cemtae'.t  the;  inelivielual 
listeel  in  the;  FOR  FURTHER  INFORMATION 
CONTACT  ,se!e:lie)n  te;  vie;vv  the;  harel  e:e)pv 
of  the;  elejcke!!.  You  may  view  the;  harel 
e:opy  of  the;  (le)e;ke!l  Monelav  threjugh 
I’riday,  8:00  a.m.  te;  4:00  p.m.,  e!xe:lueling 
Feele!ral  hetlielavs. 

FOR  FURTHER  INFORMATION  CONTACT;  |e)ely 
()ste!mle)rf.  Air  Progreem,  Maile;e)ele; 

8P-AR,  Fnviromne!ntal  Pre)te!e:tie)n 
Age!ne:y  (FPA),  Re!gie)n  8.  13‘I3  Wynkoeep 
SI..  Denve!!.  Ceileeraele)  80202-1  120,  (303) 

3 1 2-78  14,  ostendoii.jodytOepa.gov 
SUPPLEMENTARY  INFORMATION; 

Tahle  eif  Contents 

I.  Ceaii!ral  liifornial ion 

II.  Oae  kgroienel  of  .State  .Siihinittals 

III.  I:l’.\  .Analysis  of  the!  Mainli!nani;(!  Plan  for 

the  1t)07  a-l  lour  Ozoiii!  .St.'ineiarel  foi  .Salt 
Lake  C.omity  anel  Davis  County 

IV.  Ll’,'\  Analysis  of  tin;  .\ssoi:iati!<i  Kule; 

Keivisieius 

V.  Proposed  Ae:lie)n 

VI.  .StatuloiA  and  Fxecutie  e  ()rde!r  Ke!\'iews 

Definitions 

Fe)r  the;  purpose;  ed  this  de)e:unH;nt,  we; 
(ire;  giv  ing  me!aning  to  e.i-rleein  woiels  as 
follows: 

(i)  i'lu!  weirds  or  initieils  Act  or  C’A/\ 
me!;m  eir  reefeer  te;  the;  (deean  .Air  Ae:t. 
unle!SS  the;  e:e)nte;xt  indiciitees  eitheerwise;. 

(ii)  The!  weirels  f.7VL  tve;.  ns  eir  our 
me!;m  eir  leefeer  te;  the;  I'niteeel  .Stiite;.s 
Fnviremmeental  Pre)le!i:tie)n  Age!m:y. 

(iii)  The  initials  SIF  meum  eir  re;fer  te; 
.Stiite;  Implemeintatiem  Plan. 

(iv)  The;  weirels  State  or  Utah  mie.in  the 
.Slide;  eif  Utah,  uideess  the;  e;eude!Xl 
ineiit:att!S  otheerwise;. 

I.  (ieneral  Information 

What  should  I  consider  as  I  prepare  niy 
conuneuts  for  EPA? 

1.  Suhinitting  ('.HI.  Do  mit  submit  this 
infeirniidiem  to  FPA  threingh 
W  WW. regulations.gov  eir  email.  (de:arly 
mark  the  part  or  all  of  the;  infeirmation 
that  you  e:Iaim  te;  he  (d3I.  Feir  (iBI 
inf'irmidiein  in  a  elisk  eir  (dl  ROM  that 
yem  mail  te;  FPA,  mark  the  outside  of  the 
disk  or  CD  ROM  as  (iBI  and  then 
ieie!ntify  e!le;e;tre)nie;ally  within  the  elisk  or 
(d)  ROM  the  specific  information  that  is 
e;laime;el  as  CBI.  In  aelelition  te;  one 
e'.emiplete  version  of  the  comment  that 
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includes  information  claimed  as  (iBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CiBl 
must  he  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  bo  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  Pwparing  Your  Comments. 
When  submitting  comments,  remember 
to: 

a.  Identify  the  rulemaking  by  docket 
number  and  other  identifying 
information  (subject  heading,  Federal 
Register  date  and  page  number). 

b.  Follow  direction.s — The  agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  k'ederal  Regulations  (C'FR)  part 
or  .s«;tion  number. 

c.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

d.  De.scribe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

e.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

f.  Provide  specific  examples  to 
illustrate  your  concerns,  and  suggest 
alternatives. 

g.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

h.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  Background  of  State  Submittals 

A.  Regulatory’  (Context 

Under  the  Clean  Air  Act  ((]AA) 
enacted  in  1970,  EPA  established 
national  ambient  air  quality  standards 
(NAAQS)  for  certain  pervasive  air 
pollutants,  such  as  photochemical 
oxidant,  carbon  monoxide,  and 
particulate  matter.  The  NAAQS 
repre.sent  concentration  levels  below 
which  public  health  and  welfare  are 
protected.  The  1970  Act  also  required 
states  to  adopt  and  submit  State 
Implementation  Plans  (SIPs)  to 
implement,  maintain,  and  enforce  the 
NAAQS. 

From  time-to-time,  the  CAA  requires 
SIP  revisions  to  account  for  new  or 
amended  NAAQS  or  to  meet  other 
changed  circumstances.  The  CAA  was 
significantly  amended  in  1977,  and 
under  the  1977  Amendments,  EPA 
promulgated  attainment  status 
designations  for  all  areas  of  the  country 
with  respect  to  the  NAAQS. 

The  CAA  requires  EPA  to  periodically 
review  and  revise  the  NAAQS,  and  in 


1979,  EPA  e.stahlished  a  new  NAAQS  of 
0.12  ppm  for  ozone,  averaged  over  1 
hour.  This  new  NAAQS  replaced  the 
oxidant  standard  of  0.08  ppm.  See  44  FR 
8202  (February  8,.  1979).  Anuis 
designated  nonattainment  for  oxidant 
were  considered  to  be  nonattainment  for 
ozone  as  well.  Part  I)  ofCAA  Title  1 
requires  special  measures  for  areas 
designated  nonattainment.  In  1984,  EPA 
approved  Utah’s  .SIP  for  the  1-hour 
ozone  standard  for  the  Salt  Lake  County 
and  r3avis  County  nonattainment  ania 
(49  FR  ;i2.‘i7.5). 

(Congress  significantly  amended  the 
C;AA  again  in  1990.  Under  the  1990 
Amendments,  each  area  of  the  country 
that  was  designated  nonattainment  for 
the  1-hour  ozone  NAAQ.S,  including 
Salt  Lake  County  and  Davis  County,  was 
classified  by  operation  of  law  as 
marginal,  moderate,  serious,  severe,  or 
extreme  nonattainment  depending  on 
the  .severity  of  the  area’s  air  quality 
problem.  The  ozone  nonattainment 
designation  for  Salt  Lake  County  and 
Davis  County  continued  by  operation  of 
law  according  to  section  lb7(d)(l)(C)(i) 
of  the  CAA,  as  amended  in  1990. 
F'urthermore,  the  area  was  cla.s.sified  by 
operation  of  law  as  moderate  for  ozone 
under  CAA  section  181(a)(1). 

Under  CAA  section  175A,  states  may 
request  redesignation  of  a 
nonattainment  are<i  to  attainment  if 
monitoring  data  showed  that  the  area 
has  met  the  NAAQS  and  if  the  area 
meets  crertain  other  requirements.  On 
July  18,  1995,  both  Salt  Lake  and  Davis 
Counties  were  found  to  be  attaining  the 
1-hour  ozone  standard  (60  FR  36723). 

On  July  17,  1997,  EPA  approved  the 
State’s  request  to  redesignate  Salt  Lake 
and  Davis  Counties  to  attainment  for  the 
1-hour  ozone  standard.  As  part  of  that 
action,  EPA  approved  the  State’s  1-hour 
ozone  maintenance  plan  (62  FR  38213). 

On  July  18,  1997,  EPA  promulgated 
an  8-hour  ozone  NAAQS  of  0.08  ppm 
(62  FR  38894).  This  standard  was 
intended  to  replace  the  1-hour  ozone 
standard.  On  April  30,  2004,  EPA 
designated  areas  of  the  country  for  the 
1997  8-hour  ozone  standard  (69  FR 
23857).  EPA  designated  all  areas  in 
Utah,  including  Salt  Lake  County  and 
Davis  County,  as  unclassifiable/ 
attainment  for  the  1997  8-hour  ozone 
NAAQS  (69  FR  23940). 

Also,  on  April  30,  2004,  EPA  revoked 
the  pre-existing  1-hour  NAAQS  (69  FR 
23951,  23996;  40  CFR  50.9(b)).  As  part 
of  this  rulemaking,  EPA  e.stablished 
certain  requirements  to  prevent 
backsliding  in  those  areas  that  were 
designated  as  nonattainment  for  the  1- 
hour  ozone  .standard  at  the  time  of 
designation  for  the  8-hour  ozone 


standard,  or  that  were  redesignated  to 
“attainment”  but  subject  to  a 
maintenance  plan,  as  is  the  ca.se  for  Salt 
Lake  County  and  Davis  County.  These 
requirenumts  are  codified  at  40  CFR 
51.905. 

In  the  case  of  Utah,  one  of  these 
requirements  was  to  submit  a 
maintenance  plan  for  the  1997  8-hour 
ozone  standard.  On  March  22,  2007,  the 
Covernor  of  Utah  submitted  a 
maintenance  plan  for  the  1997  8-hour 
ozone  standard  for  Salt  Lake  County  and 
Davis  County,  and  associated  rule 
revisions.  In  this  notice.  EPA  is 
proposing  to'act  on  this  March  22,  2007 
maintenance  plan  and  rule  revisions. 

In  2008,  EPA  promulgated  a  lower  8- 
hour  ozone  standard — 0.075  ppm.  73  F’R 
16436.  The  2008  ozone  standard  retains 
the  same  general  form  and  averaging 
time  as  the  0.08  ppm  standard  set  in 
1997.. Effective  July  20,  2012,  Salt  Lake 
(bounty  and  Davis  County  were 
designated  Unclassifiable/Attainment 
for  this  lower  .standard.  77  FR  30088, 
30151. 

B.  Ambient  Ozone  Conditions 

The  1997  ozone  NAAQS-is  attained 
when  the  three-year  average  of  the 
annual  fourth-highest  daily  maximum  8- 
hour  average  ambient  ozone 
concentration  (also  referred  to  as  the 
“design  value”)  is  less  than  or  equal  to 
0.08  ppm  at  all  monitoring  sites  within 
an  air  quality  planning  area.  Forty  CFR 
part  50,  Appendix  I,  section  2.3,  directs 
that  the  third  decimal  place  of  the 
computed  three-year  average  be 
rounded;  values  equal  to  or  greater  than 
0.005  are  rounded  up.  Thus,  under  our 
regulations,  a  computed  three-year 
ozone  concentration  of  0.085  ppm  is  the 
smallest  value  that  is  considered  to  be 
greater  than  0.08  ppm  and,  thus,  a 
violation  of  the  standard. 

A  review  of  the  data  gathered  at  the 
ozone  monitoring  sites  in  Salt  Lake 
County  and  Davis  County  from  2000- 
201 1  ’  shows  the  area  has  been  attaining 
the  8-hour  ozone  NAAQS  except  for  the 
2005-2007  period,  which  had  a  design 
value  of  0.085  ppm.  As  noted  above, 
EPA  designated  Salt  Lake  County  and 
Davis  County  unclassifiable/attainment 
for  the  lower  2008  ozone  standard 
(0.075  ppm)  based  on  monitored  values 
for  2008-2010.  The  following  table 
shows  design  values  for  each  year  from 
2000  through  2011: 


'  Data  for  2012  have  not  been  certified  yet. 
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Table  1— Salt  Lake  and  Davis  Counties  Three-Year  Average  of  the  4th  Highest  Ozone  Value  (ppm) 


Monitoring  site  (county)  | 

2000-2002 

2001-2003 

2002-2004 

2003-2005 

2004-2006 

2005-  2007  j 

2006-2008 

2007-2009  1 

2008-2010 

2009-201 1 

Beach  (Salt  Lake)  .  j 

0.081 

0.081 

0.078 

0.079 

0.081 

0.083 

0.079 

0.076 

0.072 

1 - 

0.072 

Bountiful  (Davis)  .  j 

0.082 

0.083 

0078 

0.079 

0.080 

0.085 

0.080  1 

0.077  ! 

0.074 

i  0.071 

Cottonwood  (Salt  Lake)  . 

0.076 

0.080 

0.079 

0080 

0.080 

0.083 

0.082 

0.077 

0.075 

!  0.073 

Hawthorne  (Salt  Lake)  . 

0.077 

0.080 

0.078 

0.077 

0.077 

0.081 

j  0.078 

0.076 

0.074 

j  0.074 

Herriman  (Salt  Lake)  . 

0.078 

1  0.076 

0.076 

0.076 

0.078 

0.080 

1  ^n/a 

rv/a 

n/a 

n/a 

West  Valley  (Salt  Lake)  . 

0079 

1  0.080 

0.076 

0.078 

0.078 

0.081 

1 

n/a 

n/a 

n/a 

III.  EPA  Analysis  of  the  Maintenance 
Plan  for  the  1997  8-Hour  Ozone 
Standard  for  Salt  Lake  County  and 
Davis  County 

As  noted  above,  40  CKK  51.90.1 
requires  a  maintenance  plan  for  the 
1997  8-hour  ozone  standard,  pursuant  to 
.section  110(a)(1)  of  the  CAA.  In  the  ca.se 
of  areas  lilce  Salt  Lake  County  and  Uavis 
County,  tliat  have  an  approved 
maintenance  plan  for  the  1-liour  ozone 
standard  and  are  uncla.ssifiable/ 
attainment  for  the  8-hour  standard,  40 
{'FR  51.905(a)(4)(ii)  specifies  that  the 
maintenance  plan  must  provide  for 
continued  maintenance  of  the  8-hour 
standard  for  10  years  following 
flesignation — i.e.,  until  2014 — and  must 
include  contingency  measures.  In  May 
20,  2005  guidance  entitled 
“Maintenance  Plan  Guidance  Document 
for  Certain  8-hour  Ozoni;  Areas  Under 


Section  110(a)(1)  of  the  Clean  Air  Act” 
(“2005  guidance”),  EPA-provided  its 
interpretations  of  the  components  that 
40  CFR  51.905  maintenance  plans 
should  include.  The.se  components  are: 
(1)  An  attainment  inventory,  (2)  a 
maintenance  demonstration,  (3)  ambient 
air  quality  monitoring,  (4)  a  contingency 
plan,  and  (5)  verification  (»f  continued 
attainment. 

In  addition,  40  C3"R  51.905(a)(4)(il 
restricts  states  from  removing  certain 
“applicable  requirements,”  as  defined 
in  40  CFR  51.900(f),  from  the  SIP.  States 
may  shift  applicable  requirements  to 
contingency  measures  if  such  a  shift  is 
consistent  with  CAA  sections  110(1)  and 
193.  As  a  general  proposition,  EPA  may 
not  approve  a  SIP  revision  that  is 
inconsistent  with  CAA  .section  110(1)  or 
CAA  .section  193. 

Below,  we  evaluate  whether  the  Utah 
maintenance  plan  is  consistent  with  the 


relevant  statutory  and  regulatory 
requirements,  as  we  have  interpreted 
them. 

A.  Attainment  Emission  Inventory 

As  recommended  by  EF^A,  the  State 
used  2002  as  the  year  for  the 
maintenance  plan’s  attainment 
inventory,  and  the  inventory  renef:ts 
typical  .summer  day  emissions  of 
volatile  organic  compounds  (VOCs)  and 
oxides  of  nitrogen  (NOx).  The  emission 
inventory  is  divided  into  four  major 
source  f;ategories:  point  sources,  area 
sources,  mobile  .sources,  and  naturally 
occurring  biogenic  sources.  Mobile 
si)urces  are  further  divided  into  on-road 
and  non-road  categories.  The  following 
tables  present  the  2002  attainment 
inventory,  as  well  as  the  .State’s 
projected  inventories  through  2014. 


Table  2— Salt  Lake  and  Davis  Counties  Source  Category  Totals  for  VOCs  (tons/day) 


2002  1 

2005 

2008 

2011  i 

j 

2014 

Point  Source  . 

11.24  i 

11.21  i 

11.66 

11.96  i 

12.36 

Area  Source  . 

89.32  I 

92.42  1 

96.30 

101.86  i 

107.75 

Biogenic  Source  . 

120  26 

120.26 

120.26 

120.26  1 

120.26 

Mobile  On-Road . 

57.66  : 

44.70 

i  35.36 

j  29.11  1 

2452 

Mobile  Non-Road  . 

29.55 

25.47 

1  20.90 

i  18.42 

16.57 

Total  . 

308.03 

I  " 

294.06 

284.48 

i  281.61 

281 .46 

Attainment  . 

308.03 

308.03 

j  308.03 

!  308.03 

308  03 

Table  3— Salt  Lake  and  Davis  Counties  Source  Category  Totals  for  NOx  (tons/day) 


j 

2002 

2005 

2008  1 

2011  j 

2014 

Point  Source  . 

39.27 

38.09 

37.78  ! 

36.75  i 

36.82 

Area  Source  . 

11.36 

10.08  1 

10.79  j 

11  82 

12.82 

Mobile  On-Road  . 

98.89 

85.52  1 

65.47  1 

49.45 

35.92 

Mobile  Non-Road  . 

83.87 

80.35 

72.56  i 

63.48 

51.30 

Total  . 

233.39 

'  214  04 

!  186  60 

161.50: 

136.86 

Attainment  . 

1  233.39 

!  233.39 

233.39 

233.39 

1  233.39 

n.  Maintenance  Demonstration 

Under  EPA’s  interpretation  of  the 
("AA  and  its  regulations,  maintenance  of 
an  ozone  standard  generally  may  be 


'^Thaso  two  monitors  wore  shut  (town  in  .Sept. 
2007. 


The  attainment  inventory  was  during  the  2002  ozone  sea.son  (June- 

prepared  in  accordance  with  EPA  Augirst). 

guidance  and  we  find  that  it  accitrately 
portrays  typical  summer  day  emissions 
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demonstrated  through  modeling  or 
through  an  emissions  inventory 
approach.  Utah  chose  the  latter 
approach,  which  involves  a  showing 
that  future  emissions  of  ozone 
precursors  will  not  exceed  the  level  of 
such  precursors  in  the  attainment  year 
inventory. 

The  maintenance  plan’s  projections, 
as  reflected  in  Tables  2  and  3  above, 
show  that  future  emissions  of  VOCs  and 
NOx  will  not  exceed  the  2002  inventory 
values.  However,  primarily  due  to  high 
monitored  ambient  ozone 
concentrations  in  the  2005  ozone 
season,  the  area  recorded  a  violation  of 
the  1907  8-hour  ozone  standard  for  the 
2005-2007  seasons.  This  violation  casts 
doubt  on  the  use  of  the  2002  emissions 
inventories  as  representative  of  the 
levels  of  emissions  that  arc  consistent 
with  maintaining  the  standard. 

However,  the  circumstances  presented 
here  provide  countervailing 
considerations: 

1.  Since  the  time  of  the  area’s 
designation  to  attainment  in  2004,  the 
only  monitored  violation  occurred 
during  2005-2007.  As  stated  above,  the 
1997  8-hour  ozone  standard  is  attained 
at  a  design  value  of  0.084,  and  the 
design  value  for  2005-2007  was  0.085 
ppm — the  lowest  value  that  caji 
represent  a  violation. 

2.  In  2005,  the  area  monitored 
significantly  higher  4th  high  maximum 
values  than  it  had  monitored  in  the 
previous  four  years  and  than  it  has 
monitored  since. 

3.  In  2000-2008,  the  area  immediately 
returned  to  attainment  and  has 
continued  to  attain  the  standard. 
Complete  quality-assured  data  for  2007- 
2009. 2008-2010.  2009-2011,  and 
preliminary  data  for  2012,  show  that  the 
area  has  continuously  maintained  the 
.standard. 

4.  Untler  the  applicable  regulatory 
requirement,  40  CFR  51 .905{a){4),  tlie 
State  must  domon.strate  maintenance  for 
ten  years  after  designation,  or  until 
2014. 

5.  in  evaluating  the  potential  for  the 
area,  given  its  continued  maintenance 
during  and  subsequent  to  2008,  FPA 
takes  into  consideration  the  fact  that,  in 
order  for  the  area  to  violate  thr;  standard 
in  2013-2014,  the  area  would  have;  to 
experience  significantly  higher  4th  high 
maximums  than  it  experienced  in  2005. 
We  find  this  prospect  to  be  highly 
unlikely,  particularly  given  the  State’s 
projected  emissions  trends,  as  reflected 
in  Tables  2  and  3  above. 

fi.  Mobile  .source  emissions  account 
for  a  very  large  portion  of  the  overall 
emissions  inventory,  and  federal  motor 
vehicle  control  standards,  combined 


with  fleet  turnover,  will  continue  to 
reduce  relevant  emissions  through  2014. 

Based  on  this  unique  combination  of 
factors,  we  are  proposing  to  approve  the 
maintenance  d(smonstration.  However, 
we  are  also  })roposing  disapproval  in  the 
alternative  should  comments  convince 
us  that  approval  is  not  consistent  with 
the  CAA. 

C.  Ambient  Air  Quality  Monitoring/ 
Verification  of  Continued  Attainment 

EPA’s  2005  gufdance  indicates  that, 
"The  State  should  continue  to  operate 
air  quality  monitors  in  accordance  with 
40  CFR  58  to  verify  maintenance  of  the 
8-hour  ozone  standard  in  the  area.”  The 
maintenance  plan  (section  4)  de.scribes 
the  ozone  monitoring  network,  jiresents 
monitoring  data,  and  includes  the 
State’s  commitment  to  continue  to 
operate  and  maintain  an  adequate 
rm)nitoring  network  in  accordance  with 
40  CFR  58.  P’or  the  period  1999  through 
2005,  there  were  six  ozone  monitors  in 
Salt  Lake  and  Davis  f  loiinties.  The  plan 
indic;ates  that  the  State  will  continue  to 
conduct  annua!  reviews  of  the  network 
and  gain  EPA  approval  before  making 
any  changes  to  the  existing  network. 

Regarding  verification  of  continued 
attainment,  our  guidance  indicates  that 
the  plan  should  indicate  how  the  State 
w'ill  track  the  progress  of  the 
maintenance  plan.  One  option 
mentioned  is  to  periodically  update  the 
emission  inventory.  In  the  maintenance 
plan,  the  State  includes  a  sei:tion  7 
entitled.  “Verification  of  Continued 
Ozone  Maintenance.”  In  it,  the  State 
commits  to  update  the  VOC  and  NOx 
emission  inventories  for  Salt  Lake  ami 
Davis  tiounties  at  lea.st  once  every  three 
years,  and  to  comi)are  the  updated 
inventories  to  the  plan’s  projections  to 
verify  that  emissions  are  w'ithin 
acceptable  limits  to  maintain  the 
standard.  EPA  is  proposing  to  approve 
this  section  of  the  maintenance  plan. 

D.  Contingency  Measures 

EPA’s  2005  guidance  states  that  the 
contingency  plan  should  include 
measures  to  ensure  that  a  violation  of 
the  8-hour  ozone  NAAQS  is  promptly 
corrected.  EPA’s  interpndation  of  the 
.section  51.905  contingency  measures 
requirement  is  consistent  with  its 
interpretation  of  the  CAA  section  175 A 
contingency  plan  requirement,  rhus, 
the  plan  must  include  the  .State’s 
enforf;(iable  commitment  to  adopt  and 
implement  the  contingency  measures  in 
a  timely  fashion  once  they’re  triggered. 
The  plan  must  identify  the  measures  to 
be  adojited,  a  schedule  and  procedure 
for  adoption  and  implementation,  and  a 
specific  time  limit  for  action  by  the 
•State. 


A  pre-adopted  contingency  measure  is 
not  required;  rather,  the  plan  may 
include  a  list  of  potential  measures  from 
which  the  .State  could  choose  should  a 
violation  occur.  The  purpose  of  the 
f;ontingency  measures  is  to  achieve  VOC 
and/or  NOx  emission  reductions  to 
correct  a  violation. 

The  .State’s  maintenance  plan 
provides  that  the  contingency  trigger 
date  is  the  date  that  certified  data  show 
that  a  monitored  violation  of  the  1997 
ozone  standard  has  occurred.  The 
maintenance  plan  describes  the  State’s 
timeline  to  implement  contingency 
me.asures.  Within  60  days  of  the 
contingency  trigger  date,  the  Utah 
Division  of  Air  Quality  will  begin 
evaluation  of  potential  contingency 
measures.  Within  180  days  of  the 
contingency  trigger  date,  the  Division  of 
Air  Quality  will  pre.sent  the 
recommended  contingency  measures  to 
the  Utah  Air  Quality  Board.  The  Air 
Quality  Board  will  then  hold  public 
bearings  to  consider  the  recommended 
contingency  measures  along  with  any 
f)ther  contingency  measures  the  Air 
Quality  Board  deems  appropriate.  The 
plan  indicates  that  the  necessary 
contingency  mea.sure.s  will  be  adopted 
and  implemented  within  24  months  of 
the  contingency  trigger  date. 

Possible  contingency  measures 
include: 

1.  Alert  Day  H;nhancemont.s — A  public 
outreach  campaign  to  educate 
individuals  of  smart  choices,  such  as 
di.scouraging  refueling  vehicles  or 
mowing  lawns  during  peak  ozone 
periods. 

2.  Reduction  of  Truck  .Stop  Idling — 
riie  plan  indicates  that  Utah  could 
adopt  a  rule  limiting  vehicle  idling  time 
w'bile  vehicles  are  not  actually  moving. 

3.  Heavy  Equipment  Emi.ssion  Control 
Program — According  to  the  plan,  this 
“could  include  incentives  to  encourage 
.after-market  retrofit  of  heavy-duty  diesel 
construction  equipment  and  increased 
use  of  compressed  natural  gas-fueled 
school  and  (Utah  Transit  Authority! 
buses.” 

4.  Reduce  Enii.ssions  of  VOCs — 
Voluntary  commitments  or  regulatory 
measures  to  reduce  VOC  emissions  from 
major  sources. 

5.  Identification  of  High-Polluting 
Vehicles — Use  of  remote  sensing 
technology  to  identify  smoking  or  high- 
polluting  vehicles  and  provide 
incentives  for  repair  of  these  vehicles. 

6.  Establish  an  Offset  Ratio  for  NOx — 
Low'er  the  threshold  at  which  offsets  are 
required  for  new  NOx  sources. 

7.  Implement  More  Effective  Low- 
NOx  Burner  Ciontrols — Require  sources 
to  replace  existing  burners  with  low- 
NOx  burners. 
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8.  Other  VO(]  or  NOx  emission 
control  measures  as  appropriate. 

On  November  2,  2008,  during  th(! 

State’s  public  comment  period  on  its 
drali  maintenance  plan,  we  provided 
comments  to  the  State  on  the  proposed 
contingency  measure  portion  of  the 
plan.  We  noted  that  several  ol  the 
contingency  measures  included  on  the 
State’s  list  of  potential  measures  were 
voluntary  measun's.  We  advised  the 
State  that  voluntary  mfiasuriis  do  not 
fum.tion  or  quality  as  contingenr:y 
measures.  The  State  disagreed  and 
retained  the  voluntary  measurtrs  in  its 
list  ot  contingency  measnn's. 

In  today’s  notic;e.  we  arc;  proposing  to 
approve  contingency  measurt!  numbers 
2  and  7  on  the  list  above,  because  these 
measures  would  impose  regvdatory 
nujuirements.  We  are  proposing  to 
approve  measure  numlKir  4  to  the  extent 
it  prescribes  measures  that  arc; 
eniorceable  and  regulatory,  as  oppo.sed 
to  voluntary  measures.  Wo  al.so  are 
j)roposing  to  approve  measure  number 
8,  with  the  understanding  that  any 
contingency  measure  under  this 
category  must  be  enforceable,  not 
voluntarv,  to  be  considered  valid  under 
our  proposed  approval. 

We  are  proposing  to  disapprove  those 
measures  on  the  list  abovi;  that  are 
voluntary:  Measure  numbers  1  and  2, 
the  portion  of  measure  number  4  that 
includes  voluntary  measures,  and 
measure  number  5.  While  we  have  not 
required  that  potential  contingency 
measures  be  effective  without  further 
action  by  the  state,  we  interpret  the 
(lAA  as  requiring  measures  that  will  be 
enforceable.  Voluntary  measures  may 
not  be  widely  implemented  and,  thus, 
cannot  be  relied  on  to  ensure  prf)mpt 
emission  reductions  to  correct  a 
violation.  We  also  are  proposing  to 
disapprove  measure  number  (i  on  the 
li.st  of  contingtmcy  measures  becau.se  it 
w'ill  achieve  emissions  reductions  only 
if  now  source  con.struction  occurs.  Thus, 
it  is  not  a  measure  that  will  ensure 
prompt  correction  of  a  violation.’ 

Because  we  consider  those  regulatory 
contingency  measures  that  we  are 
proposing  to  approve  to  be  sufficient  to 
satisfy  the  contingency  measure 
requirements  for  this  maintenance  plan, 
our  disapproval  of  the  other 
contingency  measures  would  not  trigger 
a  deadline  for  EPA  to  promulgate  a 
federal  implementation  plan  under  CAA 
section  110(c). 


f.  Other  Aspects  of  the  Maintenance 
Plan 

] .  VO(',  Rea.sonably  Available  (iontrol 
Technology  (RACt) 

40  (’,ER  .^>l.t>04(a)(4)  provides  that 
applicable  nupiirements  in  a  1-hour 
yzone  plan,  as  defined  in  40  CiFR 
51.000(0.  may  not  be  removed  from  the 
SIP.  ft  allows  a  slate  to  movt;  such 
requirt'inents  to  contingency  measures, 
but  only  if  tlu;  reiiuirements  ofdA.'X 
sections  1 10(1)  and  193  are  met. 

In  the  8-hour  ozone  maintenance; 
jjlan,  the  State;  inelie.ates  that  all  RAC/T 
re;quirements  frenn  the  1 -hour  ozone;  .SIP 
will  remain  in  j)lae:e;.  Ifeewever,  later  in 
the  8-he)ur  ozone  maintenance  plan, 

Utah  preepeeses  to  renueve;  the  appreeval 
orders  for  Hill  Air  l’e)re;e  Base  frenn  the; 
.SIP.  Whe;n  we  approve;d  Utali’s  l-he)ur 
mainlenaneu;  plan  anel  redesignatieen 
re;que;st,  we  appre)ve;el  and  inceerpejrated 
the;se;  errders  te)  satisfy  applie'.able  (iAA 
RAU’T  reejuirements.  (>2'FR  28309;  82  I'R 
38214-38215.  In  plae;e  erf  those;  apprerval 
orelers,  the  .State  claims  that  Maximum 
Achievable  (iontrerl  Terchnolergy  (MAC'T) 
re;eiuin;menls.  New  .Soure;e  Performanf;e 
.Standards  (NSPS),  and  generrie;  .State 
rules  will  prervide  a  merre  stringe;nt 
substitute  tei  “rergulate  e)ve;r  eighty-six 
pere;e;nt  erf  the  total  VOC  emissions 
originating  from  Mill  Air  Ftrrce  Base.” 
According  ter  the  .State,  the  “remaining 
fourte;en  percent”  will  be  regulated  by 
“the  forthcerming  Military  MAC'!'.”  The 
.State  did  not  prerpose  to  move  the 
apprerval  orders  to  the  cerntingenery 
measures. 

We  find  that  the  .State’s  generic 
statements  rergareling  e;quivalency, 
without  a  spercific,  comparative  analysis 
of  the  units  and  pollutants  inv(rlve;d,  are 
nert  sufficient  to  satisfy  the  re;e^uire;ments 
erf  CAA  serctierns  1 10(1)  anel  193.  We  are 
unable  to  ccrncluele  that  the  various 
MAtrr,  NSP.S.  and  generic  State  rulers 
are;  as  or  more  stringent  than  the 
approval  orders.  Furthermore,  we  are 
unerlerar  what  the  State  is  referring  ter 
when  it  mentierns  a  forthcoming 
Military  MACT.  Thus,  we  are  propersing 
to  disapprove  the  State’s  prerpersal  to 
remerve  the  approval  orders  for  Hill  Air 
Force  Base  from  the  SIP. 

Because  therse  approval  orders  woulel 
remain  a  part  of  the  federally 
enforceable  .SIP  should  we  finalize  our 
prerperseel  disapproval,  our  disapproval 
of  the  State’s  propersal  to  rernerve  the 
approval  orders  would  not  trigger  a  F’lP 
deadline. 

The  State  has  also  submitted  revisions 
to  the  following  generic  VO('  RACT 
rules  that  it  relied  on  in  the  1-hour 
maintenance  plan; 

R307-32.5,  Ceneral  Requirements 


R3l)7-32r).  Ceiitroi  of  Hydrocarbon  Emissions 
ill  Petroleum  Refineries 
R:i07-:?27  Petroleum  Liquid  .Storage 
R.3l)7-328.  Casoline  Transfer  and  .Storage 
R3()7-:t3r).  llegreasing  and  Solvent  Cleaning 
( )|)erations 

R3l)7-;i4l).  .Surface  tioaling  Proces.ses 
R:i07-341.  ('.utliack  Asphalt 
R3l)7-342,  Qualification  of  Contractors  and 
Test  Procedures  for  Vapor  Recoverv 
.Systems  for  Casoline  Delivery  Tanks 

Th(;.se  rules  are  further  discus.sed  in 
.Section  IV.  "EPA  Analysis  of  the 
Associal(;d  Ruh;  Revisions,”  of  this 
notice. 

2.  NOx  RAC  T 

For  the  Pai:ifiCor.p  Cadsby  Power 
Plant,  tin;  Slate  asserts  in  the  8-hour 
maintenance  plan  that  “current”  NOx 
emission  limitations  in  .Sitetion  IX,  Part 
H  of  the  .SIP  are  equivalent  to  the  NOx 
emission  limitations  that  the  .State 
approved  as  RACT  in  conjunction  with 
the  1-hour  ozone  maintenance  plan.  It 
appears  that  I  Mali  is  using  the  word 
“current”  to  refer  to  the  emi.ssion  limit 
(  ontained  in  Utah’s  2005  PMki 
maintenance  plan.  We  think,  this  limit  is 
a  daily  NOx  limit  for  the  entire  plant  of 
8.57  tons  per  day.  However,  Utah  does 
not  specify  this  in  the  8-hour  ozone 
maintenance  plan  and  does  not  explain 
how  this  limit  is  equivalent  to  the  NOx 
RAf/T  limits  for  boilers  1,  2,  and  3  that 
EPA  approved  with  the  1-hour  ozone 
maintenance  plan  in  1997.  .S(;e  82  FR 
28403:  82  FR  3821.5-.38218. ' 
Furthermorr;,  after  we  proposed  to 
di.sapjirove  Utah’s  2005  PMio 
maintenance  plan,  the  Covernor 
withdn;w  it.  Thus,  the  version  of 
.Section  IX,  Part  H  that  the  .State 
describes  in  the  8-hour  ozone 
maintenance  plan  is  not  currently  before 
us  for  consideration.  As  a  result  of  the.se 
issues,  we  are  proposing  to  disajiprove 
the  .State’s  i)ropo.sal  to  remove  the  NOx 
RACT  limits  that  wt;  approved  for 
boilers  1, 2,  and  3  in  1997. 

Bocau.se  these  NOx  RACT  limits 
w'ould  remain  a  part  of  the  federally 
enforceable  .SIP,  should  we  finalize  our 
proposed  disapproval,  our  disapproval 
of  the  State’s  proposal  to  remove  the 
NOx  RACT  limits  would  not  trigger  a 
FIP  deadline. 

3.  Employer-Based  Trip  Reduction 
Program 

The  8-hour  maintenance  plan  states 
that  the  employer-based  trip  reduction 
program,  contained  in  Utah  rule  R307- 
320,  is  included  in  the  1-hour 


•In  our  1447  a(..ion.  wo  iiicorporatod  by  referonoe 
Utah’s  February  3,  1444  approval  ordor  for 
Par.ififlorp  Cad.sliy  that  spooifiod  hourly  NOx  limits 
of  179,  2t)4.  and  203  pounds  per  hour  for  boilers 
I.  2.  and  3  individually. 
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maintenance  plan,  bn!  that  no  reduction 
credit  is  claimed  for  it.  The  maintenance 
plan  indicates  that  the  program  is 
retained  as  a  control  measure  in  the  8- 
hour  plan. 

We  note  that  we  did  not  approve 
R307-320  when  we  acted  on  the  1-hour 
maintenance  plan  arid  that  it  is  not 
currently  part  of  the  EPA-approved  SIP. 
We  also  note  that  the  State  claimed  no 
reduction  credit  for  the  employer-ba.sed 
trip  reduction  program  in  the  l-hour 
maintenance  plan.  Bei;au.se  the  program 
only  applies  to  governmental  employers 
and  does  not  apply  to  private  employers 
of  the  same  size,  the  program  is 
inconsistent  with  CAA  section  118. 
Specifically,  Congress  has  only  waived 
the  sovereign  immunity  of  the  federal 
government  for  purposes  of  control  and 
abatement  of  air  pollution  to  the  extent 
that  nongovernmental  entities  are 
regulated.  Thus,  we  are  proposing  to 
disapprove  section  .5.g  of  the 
maintenance  plan  and  R307-320. 

Our  disapjiroval  of  section  5.g  of  the 
maintenance  plan  and  R307-320  would 
not  trigger  a  FIP  deadline  because  an 
employer-based  trip  reduction  program 
is  not  required. 

IV.  EPA  Analysis  of  the  Associated  Rule 
Revisions 

Along  w'ith  the  maintenance  plan  for 
the  1997  8-hour  ozone  .standard  for  Salt 
Lake  and  Davis  Counties,  the  State  al.so 
submitted  associated  rule  revisions. 
Some  of  these  are  relied  on  in  the 
maintenance  plan  to  demonstrate 
maintenance  of  the  1997  8-hour  ozone 
standard.  We  evaluate  each  of  these 
rules  below. 

A.  R307-101-2.  “Definitions.”  The 
revisions  to  this  rule  that  the  State 
submitted  with  the  maintenance  plan 
were  effective  March  9,  2007.  However, 
on  April  17,  2008,  the  State  submitted 
further  revisions  to  the  rule  that  were 
effective  on  February  8,  2008.  Our 
review  indicates  that  the  2008  version  of 
the  rule  superseded  the  2007  version. 

We  approved  the  2008  version  of  the 
rule  on  September  2,  2008  and 
incorporated  it  by  reference  into  the 
(;ode  of  Federal  Regulations.  See  73  FR 
31222.  Thus,  in  this  propo.stul  action  we 
are  not  acting  oq  the  2007  version  of 
R307-101-2. 

B.  R307-1 10-13.  “Section  IX,  Control 
Measures  for  Area  and  Point  Sources, 
Part  D,  Ozone."  This  rule  merely 
incorporates  the  maintenance  plan  into 
Utah’s  rules,  fo  the  extent  we  are 
proposing  to  approve  the  maintenance 
plan,  we  are  proposing  to  approve  this 
rule.  We  do  not  intend  to  approve  the 
incorporation  of  tlie  parts  of  the 
maintenance  plan  that  we  are  proposing 
to  disapprove. 


C.  R3()7-320.  "Ozone  Maintenance' 
Areas  and  Ogden  City:  Fmployer-Hased 
Trip  Reduction  Program.”  As  noted 
above,  the  program  only  applies  to 
governmental  employers  and  does  not 
apply  to  private  employers  of  the  same 
size.  Thus,  the  program  is  inconsistent 
with  (]AA  section  118,  and  we  are 
proposing  to  disapprove  the  rule. 

D.  R307-325.  “Ozone  Nonattainment 
and  Maintenance  Areas:  General 
Requirements.”  Utah  revised  this  rule  to 
clarify  the  purpose,  applicability,  and 
compliance  schedule.  Utah  moved 
language  regarding  alternate  methods  of 
control  from  this  rule  to  individual  VOC 
RACT  rules,  as  described  in  section  IV.E 
below.  Additionally,  Utah  deleted 
language  because  it  is  not  needed  in  this 
rule  or  any  other  nde,  and  Utah  made 
minor  grammatical  corrections.  Utah 
also  made  administrative  revisions  to 
the  rule’s  title  to  replace  the  referent:e 
to  “Salt  Lake  and  Davis  Counties”  with 
a  reference  to  “QJ?one  Nonattainment 
and  Maintenance  Area.”  Per  section 

1 10(1)  of  the  CAA,  EPA,  in  November  2, 
2008  comments  to  Utah,  reque.sted  that 
Utah  demonstrate  that  deleting  the 
generic  RACT  requirement  from  R307- 
323  would  not  interfere  with 
attainment,  maintenance,  or  any  other 
requirement  of  the  CAA.  In  our 
November  2,  2006  comments,  we 
clarified  that  this  demonstration  could 
consi.st  of  a  State  certification  that  all 
sources  potentially  subject  to  the  rule 
were  controlled  through  adoption  of 
specific  RACT  provisions.  The  State 
provided  that  certification  in  its 
response  to  comments  (contained  in  the 
docket  for  this  action),  and  further 
stated  that  any  sources  not  controlled 
through  source-specific  RACH' 
determinations  would  lie  addres.sed  by 
the  NOx  RACT  waiver  that  El^A 
approved  in  1997  (.See  82  FR  38213). 
Therefore,  we  are  proposing  to  approve 
tlie.se  changes. 

E.  Alternatf;  Methods  of  Control  (AMOCj 
and  EPA's  Concurrence  Requirement 

The  .State  is  proposing  revisions  to 
R307-328,  R307-327,  R307-328,  R307- 
333,  R307-340.  and  R307-342,  which 
are  addressed  individually  below.  For 
each  of  these  rules,  the  .State  wishes  to 
include  AM(3C  language  that  was 
previously  included  in  R307-323.  f  hat 
language  states: 

“Any  p(!rsoii  may  apply  to  the  oxeciilive 
secretary  for  apjiroval  ftf  an  alliirnate  te.st 
method,  an  alternate  method  of  control,  an 
alternate  compliance  period,  an  alternate! 
(!mi.s.sion  limit,  or  an  alternate  monitoring 
schedule.  Tlu!  aj)plic:ation  must  include  a 
demonstration  that  the  proposiid  alternate 
produces  an  ispial  or  greater  air  (|uality 
benefit  than  that  re(|uired  by  (tins  r<de|,  or 


that  the  alternate  te.st  method  is  equivalent  to 
that  required  by  these  rules.  Tbe  executive 
.secretary  shall  obtain  concurrence  from  EPA 
wben  approving  an  alternate  test  method,  an 
alternat*!  method  of  i:ontrol,  an  alternate 
compliance  period,  an  alternate  enussion 
limit,  or  an  alternate  monitoring  schedule” 

The  Utah  Department  of 
Environmental  Quality  (DEQ)  has 
confirmed  that  this  regulatory  language 
requiring  concurrence  from  EPA  on  any 
AM(3(^  applies  to  all  the  provisions  in 
the.se  rules  that  allow  for  DEQ  to  alter 
the  compliance  requirements  of  the  rule. 
EPA  would  like  to  clarify  its  position  on 
what  is  required  for  EPA  to  concur  on 
such  changes. 

Section  1 10(i)  of  the  CAA  specifically 
jirechides  states  from  changing  the 
requirements  of  the  SIP  that  apply  to 
any  stationary'  source  except  through 
SIP  revisions  approved  by  EPA.  SIP 
revisions  will  be  approved  by  EPA  only 
if  they  meet  all  requirements  of  section 
1 10  of  the  Act  and  the  implementing 
regulations  at  40  CFR  Part  31.  See,  e.g., 
CAA  .section  110(1);  40  CFR  31.104. 
Section  31.104(d)  specifically  states  that 
in  order  for  a  variance  to  be  considered 
for  approval  as  a  SIP  revision,  the  state 
must  submit  it  in  accordance  with  the 
requirements  of  40  CFR  31.104,  which 
includes  the  public  notice,  comment 
and  hearing  provisions  of  40  CFR 
31.102. 

Furthermore,  the  AMOC  provision 
does  not  contain  specific,  objective,  and 
replicable  criteria  for  determining  if 
such  “alternate  methods”  are  in  fact  at 
least  as  effective  as  the  required 
methods  in  terms  of  emission  rates  and 
ambient  impacts.  For  purpo.ses  of 
meeting  CAA  requirements,  EPA 
concurrence  in  the  form  of  a  .SIP 
approval  is  required  for  any  of  the 
alternate  compliance  provisions 
throughout  R307-326,  R307-327,  R307- 
328,  R307-333,  R307-340,  and  R307- 
342.  This  includes  approval  of  an 
alternate  method  of  control,  an  alternate 
te.st  method,  an  alternate  compliance 
period,  an  alternate  emission  limit,  a 
variance,  or  an  alternate  monitoring 
schedule.  The  public  notice  process  of 
a  SIP  approval  will  allow'  EPA  and  the 
public  to  determine  whether  any  new 
comijliance  terms  approved  by  the 
executive  sec:retary  continue  to  assure 
maintenance  of  the  ambient  standard."* 

F.  R307-326.  “Ozone  Nonattainment 
and  Maintenance  Areas:  Control  of 
Hydrocarbon  Emissions  in  Petroleum 


••  lly  adopting  a  geiioric  SIP  provision  consistent 
with  the  KPA  guidanc:e  known  as  White  Paper 
Number  2,  a  state  inav  be  able  to  slreaniline  EPA’s 
.SIP  approval  process  for  an  AMO('..  White  Paper 
Number  2.  Attachment  H.  envisions  the\ise  of  the 
Title  V  permit  process  to  establish  alternative 
requirements. 
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Refineries.”  Utah  made  additions  and 
modifications  to  clarify  the  purpose, 
applicability,  definitions,  monitoring 
niquirements,  alternative  method  of 
control  provisions,  and  compliance 
scluidule.  Additionally,  Utah  deleted 
language  because  it  is  not  needed  in  this 
rule  or  any  other  rule.  Utah  has  made 
administrative  revisions  to  the  rule’s 
title  when;  the  reference  to  Salt  Lake 
and  Davis  Counties  w'as  simply  replaced 
with  “ozone  maintenance!  area.”  LPA  is 
proposing  to  approve  these  changes. 
However,  for  purposes  of  clarification, 
LI’A  interprets  the  following  provisions 
in  R307-326  (in  addition  to  any  other 
request  for  an  AM(  )C  that  may  arise 
outside  of  these  provisions)  as  being 
subject  to  the  requirement  in  R.307-32fi- 
10(1)  for  KPA  concurrence,  and  thus 
subject  to  LPA’s  general  statement  about 
alternat»!  methods  of  control,  above; 

1 .  R307-326-4(3). 

2.  R3()7-326-f>(3). 

3.  In  R307-326-7,  the  provision  that 
roads,  “or  controlled  by  other  methods, 
provided  the  design  and  effectiveness  of 
such  methods  are  documented, 
submitted  to,  and  approved  by  the 
executive  secretary.” 

4.  R307-320-9(5)(a). 

5.  In  R3t)7-326-10{3),  the  provision 
that  reads,  “or  approved  by  the 
executive  secretary.”  In  addition,  we 
interpret  R307-326-10(2],  which 
requires  an  owner  or  operator  to  repair 
a  malfunctioning  control  device  within 
15  days  or  other  period  approved  by  the 
executive  .secretary,  as  nt)t  excusing  any 
period  of  violation  of  the  control 
requirements  in  R3()7-326. 

G.  R307-327.  “Ozone  Nonattainment 
and  Maintenam.e  Areas;  Petroleum 
Liquid  Storage.”  Utah  made  additions 
and  modifications  to  clarify  the 
purpo.se,  applicability,  general 
requirements,  alternate  method  of 
control  provisions,  and  compliance 
schedide.  Additionally,  Utah  deleted 
language  bei.ause  it  is  not  needed  in  this 
ride  or  any  other  rule.  Utah  has  made 
administrative  revisions  to  the  rule’s 
title  vvhere  the  reference  to  Salt  Lake 
and  Davis  Counties  was  simply  replaced 
with  “ozone  maintenance  area.”  EPA  is 
proposing  to  approve  these  changes, 
llowever,  for  purpo.ses  of  clarifi(;ation, 
EPA  interprets  the  following  provisions 
in  R3()7-327  (in  addition  to  any  other 
request  for  an  AMOC  that  may  arise 
outside  of  these  provisions)  as  being 
subject  to  the  requirement  in  R307-327- 
7(1)  for  EPA  concurrence,  and  thus 
subject  to  EPA’s  general  .statement  about 
alternate  methods  of  control,  above; 

1.  In  R3()7-327-4(l),  the  provision 
that  reads,  “or  alternative  equivalent 
controls,  provided  the  design  and 
effectiveness  of  such  equipment  is 


documented  and  .submitted  to  and 
approved  by  the  exe(;utive  .secretary.” 

2.  R307-.327-6(3)(d). 

3.  In  R3()7-327-7(3),  the  provision 
that  reads,  “or  approved  by  the 
executive  secretary.”  In  addition,  we 
interpret  R3()7-327-7(2),  which  requires 
an  owner  or  operator  to  repair  a 
malfunctioning  control  device  within  15 
days  or  other  period  approved  by  the 
executive  se(;retary,  as  not  excusing  any 
period  of  violation  of  the  control 
requirements  in  R307-327. 

H.  R3n7-328.  “Ozone  Nonattainment 
and  Maintenance  Areas  and  Utah  and 
Weber  Counties;  Gasoline  Transfer  and 
Storage.”  Utah  made  additions  and 
modifications  to  clarify  the  purpose, 
applicability,  definitions,  transport 
vehicle  provisions,  alternate  method  of 
control  provisions,  and  compliance 
.schedule.  Additionally,  Utah  deleted 
language  because  it  is  not  needed  in  this 
rule  or  any  other  rule.  Utah  has  made 
administrative  revisions  to  the  rule’s 
title  where  the  reference  to  Salt  Lake 
and  Davis  Counties  was  simply  replaced 
with  “ozone  maintenance  area.”  EPA  is 
proposing  to  approve  these  changes. 
However,  for  purposes  of  clarification, 
EPA  interprets  the  following  provisions 
in  R3()7-328  (in  addition  to  any  other 
request  for  an  AMOC  that  may  arise 
outside  of  the.se  provisions)  as  being 
subject  to  the  requirement  in  R307-328- 
8(1)  for  EPA  concurrence,  and  thus 
subject  to  EPA’s  general  statement  about 
alternate  methods  of  control,  above; 

I.  In  R3()7-328-4(6),  the  provision 
that  reads,  “or  alternate  equivalent 
methods*  *  *.  The  design 
effectivene.ss  of  such  equipment  and  the 
ojierating  procedures  must  be 
documented  and  submitted  to  and 
approved  by  the  executive  .secretary.” 

2.  In  R3{)7-328-4(9),  the  provision 
that  roads,  “The  frequency  of  tests  may 
he  altered  by  the  executive  secretary 
upon  submittal  of  documentation  which 
would  ju.stify  a  change.” 

3.  In  R307-328-5(l)(c),  the  provision 
that  reads,  “or  their  equivalent  which 
have  been  ajiproved  by  the  executive 
secretary.” 

4.  In  R307-328-()(4),  the  provision 
that  reads,  “or  equivalent  equipment 
provided  the  design  and  effectiveness  of 
such  equipment  are  documented  and 
submitted  to  and  approved  by  the 
executive  .secretary.” 

5.  In  R307-328-8(3),  the  provision 
that  reads,  “or  approved  by  the 
executive  .secretary.” 

In  addition,  we  interpret  R307-328- 
8(2),  which  requires  an  owner  or 
operator  to  repair  a  malfunctioning 
control  device  within  15  days  or  other 
period  approved  by  the  executive 


secretary,  as  not  excusing  any  period  of 
violation  of  the  control  requirements  in 
R307-328. 

1.  R3()7-335.  “Ozone  Nonattainment 
and  Maintenance  Areas;  Degreasing  and 
Solvent  (^ileaning  Operations.”  Utah 
made  additions  and  modifications  to 
clarify  the  purpo.se,  applicability, 
definitions,  alternate  method  of  control 
provisions,  and  compliance  schedule. 
Additionally,  Utah  deleted  language 
becau.se  it  is  not  needed  in  this  rule  or 
any  other  rule.  Utah  has  made 
administrative  revisions  to  the  rule's 
title  where  the  reference  to  Salt  Lake 
and  Davis  Counties  w'as  simply  replaced 
with  “ozone  maintenance  area.”  EPA  is 
proposing  to  approve  these  changes. 
However,  for  purpo.ses  of  clarification, 
EPA  interprets  the  following  provisions 
in  R307-335  (in  addition  to  any  other 
request  for  an  AMOC  that  may  arise 
outside  of  the.se  provisions)  as  being 
subject  to  the  requirement  in  R307-335- 
7(1)  for  EPA  concurrence,  and  thus 
subject  to  EPA’s  general  statement  about 
alternate  methods  of  control,  above; 

1.  In  R307-33,5— 4(3),  the  provision 
that  reads,  “or  by  an  alternate  means 
approved  by  the  executive  secretary.” 

2.  In  R307— 335-7(3),  the  provision 
that  roads,  “or  approved  by  the 
executive  .secretary.” 

In  addition,  we  interpret  R307-33.5- 
8(2),  which  requires  an  owner  or 
operator  to  repair  a  malfunctioning 
control  device  within  15  days  or  other 
period  approved  by  the  executive 
secretary,  as  not  excusing  any  period  of 
violation  of  the  control  requirements  in 
R307-335. 

J.  R307-340.  “Ozone  Nonattainment 
and  Maintenance  Areas:  Surface  Coating 
Processes.”  Utah  made  additions  and 
modifications  to  clarify  the  purpose, 
applicability,  definitions,  general 
provisions  for  volatile  organic 
compounds,  alternate  method  of  control 
provisions,  and  compliance  .schedule. 
Additionally,  Utah  deleted  language 
because  it  is  not  needed  in  this  rule  or 
any  other  rule.  Utah  has  made 
administrative  revisions  to  the  rule’s 
titl(!  where  the  niference  to  Salt  Lake 
and  Davis  (bounties  was  simply  replaced 
with  “ozone  maintenance  area.”  EPA  is 
proposing  to  approve  these  f;hanges. 
However,  for  purpo.ses  of  clarification, 
EPA  interprets  the  following  provisions 
in.R307-340  (in  addition  to  any  other 
n’quest  for  an  AMOC  that  may  arise 
outside  of  these  provisions)  as  being 
subject  to  the  requirement  in  R307-340- 
10(1)  for  EPA  concurrence,  and  thus 
subject  to  EPA’s  general  statement  about 
alternate  methods  of  control,  above: 

1.  In  R3()7-340-4(4),  the  provision 
that  reads,  “or  by  an  alternate  means 
approved  by  the  executive  .secretary.” 
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2.  In  R.3()7-.'140-4(.'>)(<i),  the  provision 
that  rea.ds,  “.Sources  inav  nnpiest 
approval  tor  longer  times  for 
;omplian(.e  determinalion  from  the 
executive  secretary.” 

3.  In  R307-34()-ir>(l),  the  provision 
that  reads,  “or  an  alternative  method 
approved  by  the  executive  secretary.” 

4.  In  R307-340- 15(2).  the  provision 
that  reads,  “or  an  alternative  method 
approved  by  the  executive  secretary  or 
equivalent  method.” 

5.  In  R307-340-lG(3).  the  provision 
that  reads,  “or  approved  by  the 
executive  secretary.” 

In  addition,  we  interpn4  R307-340- 
l(j(2),  which  requires  an  owner  or 
operator  to  repair  a  malfunctioning 
control  device  within  15  days  or  other 
jreriod  approved  by  the  executive 
secretary,  as  not  excusing  any  period  of 
violation  of  the  control  requirements  in 
R3()7-340. 

K.  R307-341.  “Ozone  Nonattainment 
and  Maintenance  Areas:  Cutback 
Asphalt.”  Utah  made  additions  and 
modifications  to  simply  clarify  the 
purpose,  applicability,  definitions, 
limitations  on  use  of  cutback  asphalt, 
retrordkceping,  and  compliance 
schedule.  Additionally.  Utah  deleted 
obsolete  language  because  it  is  not 
needed  in  this  rule  or  any  other  rule. 
Utah  has  made  administrative  revisions 
to  the  rule’s  title  where  the  reference  to 
Salt  Lake  and  Davis  Counties  w'as 
simply  replaced  with  “ozone 
maintenance  area.”  ERA  is  proposing  to 
approve  the  deletion  of  the  obsolete 
language  and  other  minor  revisions. 

L.  R307-342.  “Ozone  Nonattainment 
and  Maintenance  Areas:  Qualification  of 
(xmtractors  and  Test  Procedures  for 
Vapor  Recovery  Systems  for  Gasoline 
Delivery  Tanks.”  Utah  made  additions 
and  modifications  to  clarify  the 
purpo.se,  applicability,  general 
requirements,  and  alternate  method  of 
control  provisions.  Additionally,  Utah 
deleted  language  because  it  is  not 
needed  in  this  rule  or  any  other  rule. 
Utah  has  made  administrative  revisions 
to  the  rule’s  title  where  the  reference  to 
.Salt  Lake  and  Davis  Counties  was 
simply  replaced  with  “ozone 
maintenance  area.”  EPA  is  proposing  to 
approve  these  changes.  How'ever,  for 
purposes  of  clarification.  EPA  interprets 
the  following  provision  in  R307-342  (in 
addition  to  any  other  request  for  an 
AMOC  that  may  arise  outside  of  this 
provision)  as  being  subject  to  the 
requirement  in  R307-342--7(l)  for  EPA 
concurrence,  and  thus  subject  to  EPA’s 
general  statement  iibout  alternate 
methods  of  control,  above: 

1.  In  R307-342-7(3),  the  provision 
that  reads,  “or  approved  by  the 
executive  secretary.” 


In  addition,  we  interpret  R307-342- 
7(2),  which  requires  an  owmir  or 
operator  to  repair  a  malfuuclioning 
control  diivice  within  15  days  or  other 
period  approved  by  the  executive 
secretarv,  as  not  excusing  any  period  of 
violation  of  the  c  ontrol  j-iuiuiremenls  in 
R307-342. 

V.  Proposed  Action 

As  de.scrihed  above,  we  are  proposing 
the;  following  w'ith  respect  to  the  .State’s 
March  22.  2007  submittal: 

1.  We  are  proposing  to  approve  the 
.State’s  maintenance  demonstration  for 
the  1007  8-hour  ozone  NAAQ.S  for  .Salt 
Lake  and  Davis  Counti(;s,  but,  in  the 
alternative,  to  disapprove  the 
maintenance  dciinonstration  should 
comments  convince  us  that  approval  is 
not  consistent  with  the  Clc:an  Air  Act. 
(.See  section  III.B  above.) 

2.  We  are  proposing  to  approve  the; 
rest  of  the  .State’s  1007  H-hour  ozone 
maintenance  plan  for  .Salt  Lake;  and 
Davis  Counties,  except  for  the  following 
aspects,  whit:h  we  are  })roposing  to 
disapprove: 

a.  Those  contingency  measures  listed 
in  the  .State’s  maintenance  plan  that  arc; 
voluntary  in  nature,  and  the 
contingency  measure  described  in  the 
maintenance  plan  as  “Establish  an 
Offset  Ratio  for  NOx”  (See  section  Ill.D 
above.) 

b.  The  State’s  proposal  to  remove 
from  the  SIP  the  VOC  RACT  approval 
ordcirs  fcjr  Hill  Air  Force  Base.  (.See 
section  III.E  above.) 

c.  The  .State’s  proposal  to  remove  from 
the  SIP  the  NOx  RACT  limits  for  the 
PacifiCorp  Cadsby  Power  Plant.  (See 
section  III.E  above.) 

d.  Section  5.g  of  the  maintenance 
plan,  which  indicates  that  the  omployer- 
l)ased  trip  reduc:tion  program  is 
included  as  part  of  the  plan.  (.See 
section  III.E  above.) 

3.  We  are  proposing  to  take  no  action 
on  R307-1()l-2  because  we  have 
aln;ady  acted  on  a  later  version  of  the 
definitions.  (.See  .section  IV. A  above.) 

4.  We  arc  proposing  to  approve  R3()7- 
110-13,  but  only  to  the  extent  we  are 
firoposing  to  approve  the  1997  H-hour 
ozone  maintenance  plan.  (.See  section 
IV.B  above.) 

5.  We  are  proposing  to  disapprove 
R307-320.  the  employer-ba.sed  trip 
reduction  program.  (See  section  IV.C 
above.) 

6.  We  are  proposing  to  approve  R307- 
325,  R3()7-32(i,  R3()7-327,  R3n7-328, 
R307-335,  R3()7-340.  R307-341,  and 
R307-342,  subject  to  our  interpretation 
of  these  rules.  (See  sections  IV. D 
through  L  above.) 

EPA  is  .soliciting  public  comment  on 
its  proposed  rulemaking  as  discussed  in 


this  document,  fhese  comments  will  he 
considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  EPA  as 
discussed  in  this  notice. 

VI.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Administrator  is 
required  to  approve  a  .SIP  submission 
that  complies  with  the  provisions  of  the 
Ai;t  and  applicable  Federal  regulations 
42  LI.S.C.  7410(k);  40  CFR  52.n2(a). 

Thus,  in  reviewing  .SIP  submissions. 
F.I’A’s  role  is  to  approve  state  choices, 
|)rovided  that  they  meet  the  criteria  of 
the  (8ean  Air  Act.  Accordingly,  this 
proposed  action  merely  approves  state 
law  as  meeting  Federal  requirements 
and  disap{)rov(;s  state  law  that  does  not, 
and  it  does  not  impose  additional 
reejuirements  beyond  those  im{)o.sed  by 
state  law.  For  that  reason,  this  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
ot  Management  and  Budget  under 
Executive  Order  12HB6  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U..S.C.  3501  ot  soq.]\ 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  ot  seq.y, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  Augu.st  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  1321  i  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U..S.C.  272  note)  because 
application  of  tho.se  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 

discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permi.ssible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994).  ' 
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In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Utah; 
Maintenance  Plan  for  the  1997  8-Hour 
Ozone  Standard  for  Salt  Lake  County 
and  Davis  County,  page  33  of  33 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 

EPA  is  not  considering  the  use  of  any _ 

voluntary  consensus  .standards. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
ini;orportion  by  reference. 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatilf! 
organic  compounds. 

Authority:  42  D.S.C  7401  et  .soq. 

Hated:  December  13,  2012. 
lames  B.  Martin, 

Hegional  Aiiiuinistratnr,  Region  H. 

(FK  Doc.  2012-3ir)(>2  Filed  12-:i]-12;  K:4r,  Hmj 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R04-OAR-201 2-0622;  FRL-9767-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia:  New 
Source  Review — Prevention  of 
Significant  Deterioration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
portions  of  a  revision  to  the  Ceorgia 
State  Implementation  Plan  (SIP) 
submitted  by  the  State  of  Georgia, 
through  the  (Georgia  Department  of 
Natural  Resources’  Environmental 
Protection  Division  (EPD),  on  Inly  26, 
2012.  The  SIP  submission  includes 
changes  to  Georgia’s  New  Source 
Review  (NSR),  Prevention  of  Significant 
Deterioration  (PSD)  program  to 
incorporate  by  reference  (IBR)  federal 
PSD  requirements  regarding  fine 
particulate  matter  (PMa  s)  increments, 
significant  impact  levels  (SlLs), 
significant  monitoring  concentration 
(vSMG)  and  the  deferral  of,  until  July  21, 


2014,  PSD  applicability  to  biogenic 
carbon  dioxide  (CO2)  emissions  from 
bioenergy  and  other  biogenic  stationary 
sources.  EPA  is  proposing  to  approve 
portions  of  Georgia’s  SIP  .submittal 
because  the  Agency  has  preliminarily 
determined  that  it  is  consistent  with 
section  110  of  the  Clean  Air  Act  (CAA 
or  Act)  and  EPA  regulations  regarding 
NSR  permitting. 

DATES:  Comments  must  be  received  on 
or  before  February  1,  2013. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R04- 
QAR-201 2-0622  by  one  of  the  following 
methods: 

1.  u'ww.reguIations.govrVnWow  the 
on-line  instructions  for  submitting 
comments. 

2.  Email:  R4-IU)S@epa.gov. 

3.  Fax.- (404)  562-9019. 

4.  Mail:  EPA-R04-OAR-20 12-0622. 
Regulatory  Development  Section,  Air 
Planning  Branch,  Air,  Pe.sticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  4,  61  Forsyth  Street  SW.. 

Atlanta,  Georgia  30303-8960. 

5.  Hand  Deliver\'  or  Courier:  Ms. 
Lynorae  Benjamin,  C^hief,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pe.sticides  and  Toxics 
Management  Division,  IJ.S. 
Environmental  Protection  Agency, 
Region  4,  61  For.syth  Street  SW., 

Atlanta,  Georgia  30303-8960.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office’s  normal  hours  of 
operation.  The  Regional  Office’s  official 
hours  of  busine.ss  are  Monday  through 
Friday,  8:30  to  4:30,  excluding  federal 
holidays. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  “EPA-R04-OAR-2012- 
0622.”  EPA’s  policy  is  that  all 
comments  received  w-ill  bo  included  in 
the  public  docket  without  change  and 
may  be  made  available  online  at 
wnviv. regulations.gov,  including  any 
personal  information  provided,  unle.ss 
the  comment  includes  information 
claimed  to  be  Confidential  Busine.ss 
Information  (CBl)  or  other  information 
whose  di.sclosure  is  restricted  by  statute. 
Do  not  submit  through 
ivww.regulations.gov  or  email, 
information  that  you  consider  to  be  (’Bl 
or  otherwi.se  protected.  The 
www.regulations.gov  Web  site  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  email  comment  directly 
to  EPA  w'ithout  going  through 
wwiv.regulotions.gov,  your  email 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 


that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  t:larification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viru.ses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  home|)age  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
wnvw. regulations. gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  CBI  or  other 
information  whose  disclosure  is 
rcstrictiid  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  availabfe  docket 
materials  are  available  either 
electronically  in  ix'ww. reguJations.gov  or 
in  hard  copy  at  the  Regulatory 
Development  Section,  Air  f^lanning 
Branch.  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  (il  Forsyth  Street  SW., 

Atlanta,  Georgia  30303-8960.  EPA 
reqne.sts  that  if  at  all  possible,  you 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office’s  official  hours  of  busine.s.s  are 
Monday  through  Friday,  8:30  to  4:30, 
excluding  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  the  Georgia  SIP, 
contact  Ms.  Twunjala  Bradley. 
Regulatory  Development  Section,  Air 
Planning  Branch,  Air,  Pe.sticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4.  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  Ms. 
Bradley's  telephone  number  is  (404) 
562-9352:  email  address: 
brad  ley.  t  wu  njala@epa  .gov.  For 
information  regarding  N.SR,  contact  Ms. 
Yolanda  Adams,  Air  Permits  Section,  at 
the  .same  addre.ss  above.  Ms.  Adams’ 
telephone  number  is  (404)  562-9241; 
email  address;  adams.yolanda@epa.gov. 
For  information  regarding  the  PM?  5 
national  ambient  air  (piality  standards 
(NAAQS),  contact  Mr.  Joel  Huey, 
Regulatory  Development  Section,  at  the 
same  addre.ss  above.  Mr.  Huey’s 
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telephone  numbtir  is  (404)  5(>2-0104: 
(!mail  address;  liiwy.jooMepa.gov. 

SUPPLEMENTARY  INFORMATION; 

Table  of  C'ontents 

I.  VVliat  action  is  EPA  proposiii}*? 

II.  What  is  the  hackgromid  lor  F'iPA’s 

proposed  action? 

III.  What  is  EPA's  analysis  ol  (Georgia  s  SIP 

revision? 

IV'.  Proposed  Action 

V.  Statutory  and  Executive  Order  Reviews 

I.  What  action  is  t!PA  proposing? 

(3n  July  2fi,  2012,  RPH  submitted  a  SIP 
revision  to  EPA  for  approval  into  the 
Georgia  SIP  to  IBR  '  federal  NSR  PSD 
permitting  requirements  at  Georgia's  Air 
Quality  Gontrol  Rule  301-.T-l-.()2(7)— 
Prevention  (}f  Significant  Deterioration 
of  Air  Quality.  These  rule  changes  were 
provided  to  comply  with  federal  NSR 
perntitting  regulations  and  include 
provisions  related  to  the 
implementation  of  the  PM.--S  NAAQS  for 
the  PSD  program  as  promulgated  in  Iht; 
rule  entitled  ‘‘Prevention  of  Significant 
Deterioration  (PSD)  for  Particulate 
Matter  Ltjss  Than  2.5  Mic:rometers 
(PM2  s) — Increments,  Significant  Impact 
Levels  (SILs)  and  Significant  Monitoring 
Goncentration  (SMG),  Final  Rule."  75 
FR  H4864  (October  20,  2010)  (hereafUir 
referred  to  as  "PM:  s  1\SD  Increment- 
SlLs-SMG  Rule”)  and  the  deferral  until 
July  21 , 2014,  of  the  application  of  PSD 
permitting  requirement  to  biogenic  (T): 
emissions  from  bioenergy  and  other 
biogenic  stationary  sources  as 
promulgated  in  the  rule  entitled, 
“Deferral  for  tX):  Emissions  From 
Bioenergy  and  Other  Biogenic  .Sources 
Under  the  Prevention  of  Significant 
Deterioration  (PSD)  and  Title  V’ 
Programs,"  Final  Rule.  76  FR  43490 
(July  20,  2011)  (hereafter  referred  to  as 
GO:  Biomass  Deferral  Rule). 
Additionally,  the  July  26.  2012,  SIP 
revision  (1)  IBR  into  Georgia  SIP  EPA’s 
interim  rulemaliing  entitled  "Prevention 
of  Signifit;ant  Deterioration  (PSD)  and 
Nonattainment  New  .Source  Review 
(NN.SR);  Reconsifleration  of  Inclusion  of 
Fugitive  Emissions;  Interim  Rule;  .Stay 
and  Revisions,"  7()  FR  1754R  (March  30. 
201 1 )  (hereafter  referred  to  as  the 
“Fugitive  Emissions  Interim  Rule”);  (2) 
reipie.sts  that  EPA  remove  from  the  .SIP 
the  exclusion  language  at  Rule  3‘D-3- 
1-02(7)  regarding  the  coarse  particle 
pollution  (PM  10)  surrogate  and 
grandfathering  provision  promulgated 
in  the  “Implementation  of  the  New 
•Source  Riwiew  Program  for  Particulate 
Matter  Less  Than  2.5  Micrometers,"  73 
FR  2H321,  May  16,  200H  (hereaft(;r 
referred  to  as  “NSR  PM:  s  Rule”);  (3) 


' ’I'hroiiRhniil  this  Hocuinnnt  iBK  innans 
inriorpiir.itc  or  incorporatiw  by  rr^feroiico. 


amends  the  definitions  Rub;  391-3-1- 
.Ol(nnn) — Definitions  nigarding  testing 
and  monitoring  qf  air  jjollutanis;  and  (4) 
revises  Rule  39 l-3-l-.03(6)~ 
Hxeinptions  by  adding  a  innv  exenqrtion 
for  cumulative  small  modifications  at  an 
existing  cpiarry  vvlmrf!  the  (piarrv  is  not 
a  major  source  and  the  assof:iated 
emissions  in(;rea.se  is  hbss  than  10  tons 
per  year  of  particulate  matter  and  PM  10 

Tfie  two  elements  of  EPD’s  July  26, 
2012.  .SIP  submittal  that  EPA  is  not 
proposing  to  approve  in  this  action  anc 
( 1 )  incorporation  of  the  .SIL  thresholds 
ami  provisions  promulgated  in  EPA’s 
PM:  s  P.SD  Increment-.SlLs-.SMG  Ruh; 

(for  reasons  explained  later  in  this 
notii:e);  and  (2)  revisions  to  Rides  391- 
3-l-.02(2)(c) — Incinerators,  391-3-1- 
.02(www) — Sewage  Sludge  Incineration, 
391-3-l-.02(8)(hj — New  Source 
Performance  Standards  and  391-3-1- 
.02(9)(b) — Emissions  Standards  for 
Hazardous  Air  Pollutants,  as  these 
regulations  are  not  part  of  Georgia’s 
federally  approved  SllL 

11.  W'hat  is  the  background  for  EPA’s 
proposed  action? 

Today’s  proposed  action  to  revise  the 
Georgia  SIP  relates  to  PSD  provisions 
promulgated  in  EPA’s  PM:  5  P.SD 
increment-.SU.,s-SMG  Rule  and  (X): 
Biomass  Deferral  Rule.  Additionally,  the 
July  26,  2012.  .SIP  revision  addresses 
EPA’s  repeal  of  the  grandfathering 
provision  as  promulgated  in  the  Rule 
entitled  '‘Implementation  of  the  New 
Source  Review  F’rogram  for  Particulate 
Matter  Less  Than  2.5  Micrometers 
(PM:  s);  Final  Rule  to  Repeal 
(Tandfather  Provision”  (7<)  FR  28646. 
May  18,  2011)  and  the  extension  of  the 
stay  in  the  Fugitive  Emissions  Interim 
Rule.  More  details  regarding  these  rules 
are  found  in  the  respective  final 
rulemakings  and  are  summarized  below. 
For  more  information  on  the  N.SR 
Program  and  the  PM:*;  NAAQ.S  jilease 
refer  to  the  PM:  s  P.SD  Increment -SI Ls- 
.SMG  Rule  and  the  N.SR  PM:  s  Rule. 

A.  PM:  s  PSD  Increment-SILs-SMH  Pule 
On  October  20,  2010,  EPA  finalized 
the  I'M::  PSD  lncrement-.SILs-.SM(;  Rule 
to  provide  additional  regulatory 
requirements  under  the  P.SD  iirograin 
regarding  the  implementation  of  the 
PM:  s  NAAQ.S  for  NSR.  .Specifically,  the 
rule  establishes;  (1)  PM:  s  increments 
pursuant  to  .ser;tion  166(a)  of  the  GAA  to 
prevent  significant  deterioration  of  air 
(piality  in  areas  meeting  the  NAAQ.S;  (2) 
.SILs  used  as  a  screening  tool  (liy  a  major 
source  subject  to  P.SD)  to  evaluate  tin; 
impact  a  proposed  major  source  or 
modification  may  have  on  the  NAAQ.S 
or  P.SD  increment;  and  (3)  a  .SM(]  (also 
a  screening  tool)  used  by  a  major  .source 


subject  to  P.SD  to  rletermine  if  a  source 
must  submit  to  the  permitting  authority 
one  vc‘ar  of  pre-i:onstruction  air  quality 
monitoring  data  prior  to  constructing  or 
modifying  a  facility.  As  jiart  of  the 
respon.se  to  comments  on  the  October 
20.  2010,  final  rulemaking,  EPA 
explained  that  the  Ageni;y  agrees  that 
the  .SILs  and  SMGs  used  as  de  minimis^ 
thresholds  for  the  various  pollutants  are 
useful  tools  that  enable  permitting 
authorities  and  P.SD  applicants  to  screen 
out  “insignificant”  activities;  however, 
these  values  are  not  required  by  the  Act 
as  part  of  an  approvable  .SIP  program. 
EPA  hidieves  that  most  states  are  likely 
to  adopt  the  .SILs  and  .SMGs  because  of 
the  useful  jjurpose  they  .serve  rogardle.ss 
of  EPA’s  position  that  the  values  are  not 
mandatory.  Alternatively,  states  may 
develop  more  stringent  values  if  they 
desire  to  do  so.  In  any  case,  states  are 
not  under  any  statutory  deadline  for 
revising  their  PSD  programs  to  add 
the.se  screening  tools.  See  75  FR  64864, 
64900. 

Georgia’s  July  2f),  2012,  SIP  revision 
IBR  the  N.SR  changes  promulgated  in 
the  PM: :  P.SD  Increment-SILs-.SMG  Rule 
to  be  consistent  with  the  federal  NSR 
regulations  and  to  appropriately 
implement  the  Slate’s  N.SR  program  for 
the  PM:  s  NAAQ.S.  More  detail  on  the 
PM:  s  PSD  Increment-SlLs-SMC'  Rule 
can  be  found  in  EPA’s  OcXober  20,  2010, 
final  rule  and  is  summarized  below.  See 
75  FR  64864.  For  the  rea.sons  explained 
below.  EPA  is  not  proposing  to  take 
action  to  approve  the  SILs  (promulgated 
in  the  PM: :  P.SD  Increment-.SILs-SMC 
Rule)  into  the  (Georgia  SIP  in  this 
rulemaking.  EPA’s  authority  to 
inqilement  the  .SILs  and  SMG  for  P.SD 
purjioses  has  been  challenged  by  the 
.Sierra  (Xub.  Sierra  Club  v.  EPA,  Gase  No 
10-1413  (D.G.  Gircuit  Gourt).  ’  More 
details  regarding  Georgia’s  changes  to  its 
P.SD  regulations  are  also  summarized 
below  in  .Section  111. 

1.  What  are  PSD  increments? 

As  established  in  part  G  of  title  I  of 
the  GAA,  EPA’s  P.SU  program  protects 
public  health  from  adver.se  effects  of  air 
pollution  by  ensuring  that  constnu:tion 
of  new  or  modified  sources  in 
attainment  or  unclassifiable  areas  does 
not  lead  to  significant  deterioration  of 


-'Tlu!  (If-  niinimi.<:  principle  i.s  grounded  in  the 
del  ision  de.scribed  by  tbe  court  case  Alalxiiiia 
Prmcr  Cu  V.  CokHo.  (iSf.  t’.2d  .160  (IX!  fiir. 

1080).  In  Ibis  case,  reviewing  Id’A’s  1078  I’SD 
rttgidalions,  tlie  (.oiirl  rec:ogni?'.ed  that  "there  is 
lik<dv  a  basis  for  an  implication  of  de  minimif: 
.inibority  to  prov  ide  exemption  when  tbe  burdens 
of  regidalion  yfidd  a  gain  of  trivial  or  no  value.  '  636 
I'  2tl  at  360. 

‘()n  Ajiril  6,  2012.  Kl’A  filed  a  brief  with  tbe  D.f;. 
f  iircnit  Court  defending  tbe  Agencv's  authority  to 
im|>lement  .Sll.s  and  .SMC  for  I’.SO  purposes. 
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air  quality  while  simultaneously 
ensuring  that  economic  growth  will 
occur  in  a  manner  consistent  with 
preservation  of  chsan  air  resourc(;s. 

Under  section  165(a)(3)  of  the  CAA,  a 
PSU  permit  applicant  must  demonstrate 
that  (unissions  from  the  proposed 
construction  and  operation  of  a  facility 
“will  not  cause,  or  contribute  to,  air 
pollution  in  excess  of  any  maximum 
allowable  increa.se  or  allowable 
concentration  for  any  pollutant.”  In  , 
other  words,  when  a  .source  applies  for 
a  |)ermit  to  emit  a  regulated  pollutant  in 
an  area  that  meets  the  NAAQS,  the  .state 
and  KPA  must  determine  if  emissions  of 
the  regulated  pollutant  from  the  source 
will  cause  significant  deterioration  in 
air  quality.  Significant  deterioration 
ociairs  when  tlie  amount  of  the  new' 
pollution  exceeds  the  applicable  PSD 
increment,  which  is  the  “maximum 
allowable  increa.se”  of  an  air  pollutant 
allowed  to  occur  above  the  applicable 
baseline  concentration**  for  that 
pollutant.  PSD  increments  prevcmt  air 
quality  in  clean  areas  from  deteriorating 
to  the  level  set  by  the,  NAAQS. 

Therefore,  an  increment  is  the 
mechanism  used  to  estimate  “significant 
deterioration”  of  air  quality  for  a 
pollutant  in  an  area. 

P'or  PSD  baseline  purposes,  a  baseline 
area  for  a  particular  pollutant  emitted 
from  a  source  includes  the  attainment  or 
unclassifiable  area  in  which  the  source 
is  located  as  w'ell  as  any  other 
attainment  or  unclassifiable  area  in 
which  the  source’s  emi.ssions  of  that 
pollutant  are  projected  (by  air  quality 
modeling)  to  result  in  an  ambient 
pollutant  increase  of  at  least  1 
microgram  per  meter  cubed  (pg/m^) 
(annual  average).  See  40  CFR 
52.21  (b)(15)(i).  Under  EPA’s  existing 
regulations,  the  e.stablishmpnt  of  a 
baseline  area  for  any  PSD  increment 
results  from  the  submission  of  the  first 
complete  PSD  permit  application  and  is 
based  on  the  location  of  the  proposed 
source  and  its  emissions  impact  on  the 
area.  Once  the  baseline  area  is 
established,  subsequent  PSD  sources 
locating  in  that  area  need  to  consider 
that  a  portion  of  the  available  increment 
may  have  already  been  consumed  by 
previous  emis.sions  increases.  In 
general,  the  submittal  date  of  the  first 
complete  PSD  permit  application  in  a 
particular  area  is  the  operative  “baseline 
date”  after  which  new  sources  must 
evaluate  increment  consumption.'*  On 


''  Section  109(4)  of  the  (;aA  provides  tliat  the 
l)aseline  concentration  of  a  pollutant  for  a  particular 
baseline  area  is  generally  the  air  quality  at  the  time 
of  the  first  application  for  a  PSD  porniit  in  the  area. 

Baseline  dates  are  pollutant  specifit;.  That  is.  a 
complete  PSD  application  establishes  the  ha.seline 
date  only  for  those  regulated  NSR  pollutants  that 


or  before  the  date  of  the  first  complete 
P.SD  apjilication,  emissions  generally 
are  considered  to  be  part  of  tin;  baseline 
ctmcentration,  except  for  certain 
emissions  from  major  stationarv 
sources.  Most  emissions  increastts  that 
occur  after  the  baseline  date  will  be 
counted  toward  the  amount  of 
increment  consumed.  Similarly, 
emissions  decreases  after  the  basttliue 
datf!  restore  or  expand  the  amount  of 
increment  that  is  available.  See  75  ER 
64864.  As  described  in  the  PM^  5  PSD 
Increment-SILs-SMC  Rule,  and  pursuant 
to  the  authority  under  section  166(a)  of 
thefiAA,  EPA  promulgated  nunu'rical 
increments  for  PM?  -s  as  a  new* 
pollutant  for  which  NAAQS  w'ere 
established  after  August  7,  1977,“  and 
derived  24-hour  and  annual  PM2  s 
increments  for  the  three  area 
fdassifications  ((Mass  1,  H  and  III)  using 
the  “contingent  .safe  harbor”  approach. 
See  75  FR  64864  at  64869  and  ambient 
air  increment  table  at  40  CFR 
51.166(c)(1)  and  52.21(c). 

In  addition  to  PSD  increments  for  the 
PM2  5  NAAQS,  the  PM.  s  PSD 
Increment-SILs-SMC  Rule  amended  the 
definition  at  40  CFR  51.166  and  52.21 
for  “ major  source  baseline  date"  and 
"minor  source  baseline  date"  (including 
trigger  dates)  to  establish  the  PM2.5 
NAAQS  specific  dates  a.ssociated  with 
the  implementation  of  PM2  5  PSD 
increments.  See  75  FR  64864.  In 
accordance  with  section  166(b)  of  the 
CAA,  EPA  required  the  states  to  submit 
revised  implementation  plans  to  EPA 
for  approval  (to  adopt  the  PM2  5  PSD 
increments)  within  21  months  from 
promulgation  of  the  final  rule  (by  July 
20,  2012).  Regardless  of  when  a  state 
submits  its  revi.sed  SIP,  the  emis.sions 
from  major  sources  Subject  to  PSD  for 
PM2  5  for  which  construction 
commenced  after  October  20,  2010 
(major  .source  ba.seline  date),  consume 
PM2  s  increment  and  should  be  included 
in  the  increment  analyses  occurring 
after  the  minor  source  baseline  date  is 
established  for  an  area  under  the  state’s 
revised  PSD  program.  See  75  FR  64864. 


are  projet:ted  to  l)e  emitted  in  significant  ainonnis 
(as  defined  in  the  regulations)  by  the  applicant's 
new  source  or  niodification.  Thus,  an  area  may  have 
different  ba.seline  dates  for  different  pollutants. 

"KPA  generally  characterized  the  PM.  ^  NAAQS 
as  a  NAAQS  for  a  new  indicator  of  PM.  EPA  did 
not  replace  the  PMki  NAAQS  with  the  NAAQS  for 
PMj  s  when  the  PM  > .  NAAQS  were  promulgated  in 
1997.  EPA  rather  retained  the  annual  and  24-hour 
NAAQS  for  PM?  ^  as  if  PM.  s  was  a  new  pollutant 
even  though  EPA  had  already  developed  air  quality 
criteria  fot  PM  generally.  Sue  7S  FR  B4864  (October 
20.  2010). 

’’  EPA  interprets  1(i6(a)  to  authorize  EI’A  to 
promulgate  pollutant-spncifii:  PSD  regulations 
meeting  the  rerpiirements  of  section  1HK(c)  and 
ir>6(d)  for  any  pollutant  for  which  EPA  promulgates 
a  NAAQS  after  1977. 


As  discussed  in  detail  in  Section  III, 
Georgia’s  Jtily  26.  2012,  SIP  revision  IBR 
the  PM.  s  PSD  increment  permitting 
requirements  promulgated  in  the  PM2S 
l’.SD  Increment -.SI Ls-SMC  Rtile. 

2.  What  are  significant  monitoring 
concentrations? 

Under  the  CAA  and  EPA  regulations, 
an  applicant  for  a  PSD  permit  is 
requirttd  to  gather  preconstruction 
monitoring  data  in  certain 
circumstances.  (',AA  Section  165(a)(7) 
calls  for  “such  monittiring  as  may  be 
necessary  to  determine  the  effect  which 
emissions  from  any  such  facility  may 
have,  or  is  having,  on  air  quality  in  any 
areas  which  mav  be  affected  by 
omissions  from  such  .source.”  In 
addition,  CAA  section  165(e)  requires 
an  analysis  of  the  air  quality  in  areas 
affected  by  a  proposed  major  facility  or 
major  modification  and  calls  for 
gathering  one  year  of  monitoring  data 
unle.ss  the  reviewing  authority 
determines  that  a  complete  and 
adecjuate  analysis  may  be  accomplished 
in  a  shorter  period.  The.se  requirements 
are  codified  in  EPA’s  PSD  regulations  at 
40  CFR  51.166(m)  and  40  CFR  .52.21(m). 
In  accordance  with  EPA’s  Guideline  for 
Air  Quality  Modeling  (40  CFR  part  51, 
appendix  W),  the  preconstruction 
monitoring  data  are  primarily  used  to 
fletermine  background  concentrations  in 
modeling  conducted  to  demonstrate  that 
the  proposed  source  or  modification 
will  not  cause  or  contribute  to  a 
violation  of  the  NAAQS.  See  40  CFR 
part  51,  appendix  W,  section  9.2.  SMCs 
are  numerical  values  that  represent 
thresholds  of  insignificant  (i.e.,  de 
minimis),  monitored  (ambient)  impacts 
on  pollutant  concentrations.  In  EPA’s 
PM2  5  PSD  Increment-SILs-SMC  Rule. 
EPA  established  a  SMC  of  4  pg/m'*  for 
PM2, 

Using  the  SMC  as  a  .screening  tool, 
sources  may  be  able  to  demonstrate  that 
the  modeled  air  quality  impact  of 
emissions  from  the  new  source  or 
modification,  or  the  existing  air  quality 
level  in  the  area  where  the  source  would 
construct,  is  less  than  the  SMC  (i.e.,  de 
minimis],  and  as  such,  may  be  allowed 
to  forego  the  preconstruction  monitoring 
requirement  for  a  particular  pollutant  at 
the  di.scretion  of  the  reviewing 
authority.  .See  40  CFR  51.166(i)(5)  and 
52.21(i)(5).  SMCs  are  not  minimum 
required  elements  of  an  approvable  SIP 
under  the  CAA.  This  de  minimis  value 
is  widely  considered  to  be  a  useful 
component  for  implementing  the  PSD 
program,  but  is  not  absolutely  necessary 
for  the  states  to  implement  PSD 
programs.  States  can  satisfy  the 
statutory  requirements  for  a  PSD 
program  by  requiring  each  PSD 


48 


Federal  Register/ Vol.  78,  No.  1  /  Wedne.sday,  january  2,  2018 /Proposed  Rules 


applicant  to  submit  air  quality 
monitoring  data  for  without  using 

de  minimis  throsholds  to  exempt  certain 
soim.es  from  such  requirements.  Son  75 
FR  84884.  The  PMi.fi  SM(^  became 
effective!  under  the  federal  PSD  program 
on  December  20,  2010.  States  with  EPA- 
approved  PSD  programs  that  adopt  the 
SNIC  for  PM2  s  however,  may  use  the 
SMC,  once  it  is  part  of  an  approved  SIP, 
to  determine  whim  it  may  he 
appropriate  to  exempt  a  particular  major 
stationary  .source  or  major  modification 
from  the  monitoring  requirements  under 
its  state  PSD  program.  Georgia’s  July  2(), 
2012,  revision  IBR  the  SM(]  provision 
into  the  Georgia  SIP. 

Recently,  the  .Sierra  Club  filed  suit 
challenging  El’A's  authority  to 
implement  the  PM2  5  .SlLs“  as  well  as 
the  SMC  for  P.SD  purposes  as 
promulgated  in  the  October  20.  2010, 
rule.  Siorra  Club  v.  EPA,  Case  No  10- 
1413,  D.C.  (an  uit  Court.  .Sj)ecifically 
regarding  tlie  .SMC’,  Sierra  Club  claims 
that  the  use  of  .SMf^  to  exempt  a  soun;e 
from  submitting  a  year’s  worth  of 
monitoring  data  is  inconsistent  with  the 
C;AA.  EPA  responded  to  .Sierra  (dub's 
claims  in  a  brief  dated  April  8,  2012, 
which  describes  the  Agency’s  authority 
to  develop  and  promulgati!  .SMCs.*'  A 
copy  of  EPA’s  April  8.  2012.  brief  can 
he  found  in  the  docket  for  today’s 
rulemaking  at  Hnviv.roiiulal ions.gov 
using  docket  ID:  EPA-R04-()AR-2012- 
0822. 

H.  C(h  Biomass  Doforml 

I.  The  CMC  Tailoring  Rule 

On  June  3,  2010  (effectivi!  August  2. 
2010).  EPA  promulgated  a  final 
rulemaking,  entitled  “Previmtion  of 
Signific.ant  Deterioration  and  Title  V 
(ireenhou.se  (ias  Tailoring  fCule;  Final 
Ride”  (hereafter  referred  to  as  the  (iHC 
Tailoring  Rule),  for  tlie  purpose  of 
relieving  overwhelming  permitting 
burdens  from  the  regulation  of 
greenhouse  ga.ses  (GllG)  that  would,  in 
the  absence  of  the  rule,  fall  on 
permitting  authorities  and  sources.  Sen 
75  FR  31.514.  EPA  accomplished  this  by 
tailoring  the  applicability  criteria  that 
determine  which  GH(i  emi.ssion  sources 
b(s;ome  subject  to  the  P.SD  program  of 


".As  iniMilioiKMl  iNirlii^r.  duo  tu  liligHiinii  l)v  the 
■Sierr.i  Hub,  HI’A  is  mil  |iri)|Mising  tii  liike  Hi:liun  iin 
the  SM.s  porliiiti  of  tlie  (Jeorgia's  |uly  211.  2012,  .SIl’ 
levision  at  tlii.s  time  but  will  take  action  once  the 
(  ourt  case  reganling  Sil.s  impleinenlalion  i.s 
resolved. 

Additional  inlormalion  on  tbis  issue  can  also  be 
found  in  an  April  2a.  2012.  comment  letter  Irom 
Ki’A  Kegion  b  to  the  l.ouisiana  Department  ol 
laivironinental  Quaiitv  regarding  the  SIl.s-.SMC 
litigation.  A  copy  of  this  letter  t  an  fie  found  in  tlie 
dtM:kol  for  today's  riileniaking  at 
naviv.regii/af/on.s.gov  using  docktil  ID:  13’A-K04- 
OAK-2l)1 2-01122. 


the  CAA.  In  particular,  EPA  established 
in  the  (allG  Tailoring  Rule  a  phase-in 
approach  for  P.SD  applicability  and 
estblished  the  first  two  steps  of  I  he 
j)hase-in  for  the  largest  Cd IG  emitters.'” 
On  january  13,  2011,  EPD  submitted  a 
.SIP  rtivision  to  EPA  to  IHR  into  the 
(ieorgia  .SIP  (at  3‘M-.3-l-.()2(7)),  the 
version  of  40  CFR  52.21  as  of  )une  3, 

201  f).  which  includtul  tlie  GlKi 
Tailoring  Rule  thre.sholds.' '  EPA  took 
final  aiition  to  approve  Georgia’s  .SIP 
revision  on  September  8,  2011.  .See  78 
FR  55572.  Plea.se  refer  to  the  GI IG 
Tailoring  Rule  for  specific  details  on  the 
P.SD  thresholds. 

2.  EPA’s  CO2  Biomass  Deferral  Rule 

In  the  )uly  20,  2011,  final  rulemaking, 
EPA  deferred  until  )uly  21,  2014,  the 
consideration  of  CO^  emi.ssions  from 
bioenergy  and  other  biogenic  sources 
(hereafter  referred  to  as  ‘‘biogenic  (XT 
emissions”)  when  determining  whether 
a  stationary  source  meets  the  P.SD  and 
title  V  applicability  thresholds, 
including  those  for  the  application  of 
best  available  control  technology 
(BACT)."'  Son  78  FR  43400.  I'hus,  under 
the  federal  P.SD  rules,  stationary  sourc:es 
that  combust  biomass  (or  otherwise  emit 
biogenic  (XIt  emissions)  and  construct 
or  modify  during  (he  deferral  period 
will  not  lie  subject  to  the  application  of 
PSD  to  the  biogenic  (XT  emi.ssions 
resulting  from  tliose  actions.  The 
deferral  applies  only  to  biogenic  (Xlj 
emissions  and  does  not  affect  non-(d  tG 
polhitanls  or  other  (JlKis  (e.g..  methane 
and  nitrous  oxide)  etnitted  from  t)ie 
comhuslion  of  biomass  fuel.  Also,  the 
deferral  only  pertains  to  regulation  of 
biogenic  (Xlj  emi.ssions  under  tin;  P.SD 
and  title  V  programs  and  does  not 
pertain  to  any  other  EPA  programs  sucli 
as  the  C,1I(;  Reporting  Program. 

Biogenic  (X)^  emissions  are  defined  as 
emissions  of  CX)^  from  a  stationary 
source  directly  resulting  from  the 
comlmstion  or  decomiiosition  of 
biologically-based  materials  other  than 
fossil  fuels  and  mineral  sources  of 
carbon.  Examples  of ‘‘biogenic  (X);> 
emissions”  include,  but  ant  not  limited 
to: 

•  (XJi  generated  from  the  biological 
decomposition  of  waste  in  lamirills. 


"’f’luHst!  rnliir  to  llii!  July  12.  21)12  niltmiiikilig 
finalizing  (41(1 'riiiliii  ing  i<uln  .Slnii  li.  .Sen  77  CK 
4I0,S1. 

' '  (innrgia's  snbniitlal  akso  revised  the  Stale's  title 
V  iiperating  permit  prnvisiniis  (which  are  mil 
im.ludeil  in  the  fecterallv  appnived  .SIl’)  to 
im.orporale  itie  (.lit;  'I'ailoring  Rule  pror'isions.  As 
such.  KI’A  did  not  taking  linal  action  to  approve 
Georgia's  update  to  its  title  V. 

As  with  tile  Tailoring  Rule,  the  Liiomass 
Deferral  .iililresses  both  I’.SD  and  title  V 
recpiireinenls.  However.  Rl’A  is  only  taking  action 
on  (ieorgia's  I’.SD  program  as  part  of  Ibis  action. 


wastewater  treatment,  or  manure 
management  processes; 

•  C(T  from  the  combustion  of  biogas 
collected  from  biological  decomposition 
of  waste  in  landfills,  wastewater 
treatment,  or  manure  management 
processes; 

•  (X)2  from  fermentation  during 
ethanol  production  or  other  indu.strial 
fermentation  proces.ses; 

•  (X)2  from  combu.stion  of  the 
biological  fraction  of  municipal  solid 
wa.ste  or  bio.solids; 

•  (XI2  from  combustion  of  the 
biological  fraction  of  tire-derived  fuel; 
and 

•  CO2  derived  from  combustion  of 
liiological  material,  including  all  types 
of  wood  and  wood  wa.ste,  fore.st  residue, 
and  agricultural  material. 

The  deferral  is  intended  to  be  a 
lemjiorary  measure,  in  effect  for  no 
more  than  three  years,  to  allow  the 
Agency  time  to  conduct  detailed 
examination  of  the  science  and 
technical  issues  related  to  accounting 
for  biogenic  (X32  emi.ssions,  and 
determine  what,  if  any,  treatment  of 
biogenic  ('XT  emissions  should  be  in  the 
PSD  and  title  V  programs.  The  biomass 
deferral  rule  is  not  EPA’s  final 
determination  on  the  treatment  of 
biogenic  (Xly  emissions  in  those 
programs.  The  Agency  plans  to 
conqilete  its  science  and  technical 
review  and  any  follow-up  rulemakings 
within  the  three-year  deferral  period 
and  further  believes  that  three  years  is 
ample  lime  to  complete  these  tasks.  It  is 
possible  that  the  sub.sequent 
rulemaking,  depending  on  the  nature  of 
EPA’s  determinations,  would  supersede 
the  biomass  deferral  rulemaking  and 
become  effective  in  fewer  than  three 
years.  In  that  event,  Georgia  may  revise 
its  .SIP  accordingly. 

EPA’s  final'biomass  deferral  rule  is  an 
interim  deTerral  for  biogenic  C()2 
emissions  only  and  does  not  relieve 
sources  of  the  obligation  to  meet  the 
P.SD  and  title  V  perlnitting  requirements 
for  other  pollutant  emissions  that  are 
otherwise  applicable  to  the  source 
during  the  deferral  period  or  that  may 
he  applicable  to  the  .source  at  a  future 
date  pending  the  results  of  EPA’s  .study 
and  subsequent  rulemaking  action.  This 
means,  for  example,  that  if  the  deferral 
is  applic.able  to  biogenic  CXT  emissions 
from  a  particular  source  during  the 
three-year  effective  period  and  the  study 
and  future  rulemaking  do  not  provide 
for  a  permanent  exemption  from  P.SD 
and  title  V  permitting  requirements  for 
the  liiogenic  (iO.v  emissions  from  a 
source  with  particular  characteristics, 
then  the  deferral  would  end  for  that 
type  of  .source  and  its  biogenic  CXT 
emissions  would  have  to  be 
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appropriately  t.onsidered  in  any 
applicability  determinations  that  the 
sourc;e  may  need  to  conduct  for  future 
stationary  source  permitting  purposes, 
consistent  with  that  subse(]uent 
rulemaking  and  the  final  CdlG  Tailoring 
Rule  [o.g.,  a  major  source  determination 
for  title  V  purposes  or  a  major 
modification  determination  for  PSD 
purposes).  EPA  also  wishes  to  clarify 
that  the  agency  does  not  require  that  a 
PSD  permit  issued  during  the  deferral 
period  be  amended  or  that  any  PSD 
requirements  in  a  PSD  permit  existing  at 
the  time  the  deferral  took  effect,  such  as 
BACT  limitations,  he  revised  or 
removed  from  an  effective  PSD  permit 
for  any  reason  related  to  the  deferral  or 
when  the  deferral  period  expinjs. 

Under  40  CFR  52.21  (w),  any  PSD 
permit  shall  remain  in  effect,  unless  and 
until  it  expires  or  it  is  rescinded,  under 
the  limited  conditions  specified  in  that 
provision.  Thus,  a  PSD  permit  that  is 
issued  to  a  source  while  the  deferral  was 
effective  need  not  be  reopened  or 
amended  if  the  source  is  no  longer 
eligible  to  exclude  its  biogenic  (;02 
emissions  from  PSD  applicability  after 
the  deferral  expires.  However,  if  such  a 
source  undertakes  a  modification  that 
could  potentially  require  a  PSD  permit 
and  the  source  is  not  eligible  to 
continue  excluding  its  biogenic  CO2 
emissions  after  the  deferral  expires,  the 
source  will  need  to  consider  its  biogenic 
GO2  emi.ssions  in  assessing  whether  it 
needs  a  PSD  permit  to  authorize  the 
modification. 

Any  future  actions  to  modify,  shorten, 
or  make  permanent  the  deferral  for 
biogenic  sources  are  beyond  the  scope 
of  the  biomass  deferral  action  and  this 
proposed  approval  of  the  deferral  into 
the  Georgia  SIP,  and  will  be  addres.sed 
through  subsequent  rulemaking.  The 
results  of  EPA’s  review  of  the  science 
related  to  net  atmospheric  impacts  of 
biogenic  CO2  and  the  framework  to 
properly  account  for  such  emissions  in 
title  V  and  PSD  permitting  programs 
based  on  the  study  are  prospective  and 
unknown.  Thus,  EPA  is  unable  to 
predict  which  biogenic  CO2  sources,  if 
any,  currently  subject  to  the  deferral  as 
incorporated  into  the  Georgia  SIP  would 
be  subject  to  any  permanent  exemptions 
or  which  currently  deferred  sources 
would  be  potentially  required  to 
account  for  their  emissions  in  the  future 
rulemaking  EPA  has  committed  to 
undertake  for  such  purposes  in  three  or 
fewer  years.  Only  in  that  rulemaking 
can  EPA  address  the  question  of 
extending  the  deferral  or  putting  in 
place  requirements  that  would  have  the 
equivalent  effect  on  sources  covered  by 
the  biomass  deferral.  Once  that 


rulemaking  has  occurred,  Georgia  may 
address  related  revisions  to  its  SIP. 

HI.  What  is  EPA’s  analysis  of  Georgia’s 
SIP  revision? 

Georgia  currently  has  a  SlP-approved 
NSR  program  for  new  and  modified 
stationary  sources.  EPD’s  PSD 
preconstruction  rules  are  found  at 
Georgia  Air  Quality  Gontrol  Rule  .391- 
3-l-.()2(7) — Prevention  of  Significant 
Deterioration  of  Air  Quality  and  apply 
to  major  stationary  sources  or 
modifications  constructed  in  areas 
designated  attainment  areas  or 
unclassifiable/attainment  areas  as 
required  under  part  C  of  title  I  of  the 
("AA  with  respect  to  the  NAAQ.S. 
Georgia’s  Rule  391-3-l-.02(7)  IBR  the 
federal  NSR  PSD  regulations  at  40  (T’R 
52.21  into  the  Georgia  .SIP.  In  effect, 
EPD's  July  26,  2012,  SIP  revision  revises 
Rule  391-3-1-02(7)  by  updating  the 
State’s  IBR  date  to  July  20,  2011,  which 
includes  the  federal  P.SD  permitting 
updates  promulgated  in  tbe  PM2  5  PSD 
Increment-SlLs-.SMG  Rule,  the  GO2 
Biomass  Deferral  Rule  and  the  extension 
of  the  stay  in  the  Fugitive  Emissions 
Interim  Rule.  Additionally,  the  July  26, 
2012,  SIP  submission  revises  Rule  391- 
3-l-.02(7)  by  removing  language  to 
address  EPA’s  repeal  of  the  PM  10 
surrogate  and  grandfathering  provisions 
and  clarifies  at  subparagraph  (a)(1)  of 
391-3-1-.01  that  all  dates  associated 
with  IBR  of  the  federal  PSD  rules  (at  40 
GFR  52.21)  refer  to  the  date  of 
publication  of  those  rules  in  the  Federal 
Register.  In  addition  to  changes  to  Rule 
391-3-l-.02(7),  the  July  26,  2012,  SIP 
revision  also  (1)  amends  Georgia’s 
definitions  at  391-3-1-.01  by  revising 
subparagraph  (nnnn)  to  reference  the 
February  1,  2012,  update  to  Georgia’s 
“Procedures  for  Testing  and  Monitoring 
Sources  of  Air  Pollutants,”  and;  (2) 
modifies  Rule  391-3-l-.03(6)  by  adding 
a  new  exemption  from  SIP  permitting 
requirements  (at  subparagraph  (i)(4))  for 
small  modifications  to  an  existing 
quarry  that  is  not  a  major  source,  where 
the  combined  emissions  increa.ses, 
including  any  contemporaneous 
emission  decreases  from  all  nonexempt 
modified  activities,  are  le.ss  than  10  tons 
per  year  of  particulate  matter  and  PM  10. 
The  new  quarry  exemption  may  not  be 
used  to  avoid  any  emission  limitations 
or  standards  of  the  Rules  for  Air  Quality 
Control  Chapter  391-3-l-.()2  (e.g.,  PSD 
requirements),  lower  the  potential  to 
emit  below  “major  .source”  thresholds, 
or  avoid  any  “applicable  requirement” 
as  defined  in  40  CFR  Part  70.2.  See 
Georgia  Rule  391-3-l-.03(6). 

The.se  changes  to  Georgia’s  rules 
became  state  effective  on  August  9, 
2012.  EPA  is  proposing  to  approve 


changes  to  Georgia’s  Rule  391-3-1- 
.02(7),  to  update  the  State’s  existing  .SlP- 
approved  P.SD  program  to  be  consistent 
with  federal  NSR  reguhitions  (at  40  (T’R 
52.21)  and  the  CAA.  In  addition,  EPA  is 
proposing  to  approve  Georgia’s 
rerjuested  changes  to  Rules  391-.3-1-.01 
and  .0.  3.  More  details  on  EPA’s  analysis 
anil  proposed  approval  of  the  portions 
of  Georgia’s  July  26.  2012,  SIP  submittal 
addressing  P.SD  provisions  promulgated 
in  the  PM2  s  PSD  Increment-SILs-SMG 
Rule,  the  CO2  Deferral  Rule,  the  Fugitive 
Emissions  Interim  Rule  and  the  NSR 
PM2  .s  Rule  (grandfathering  provision) 
are  discussed  below. 

A.  Pule  391-3-J~.()2( 7)  SIP  Pevision 
1.  PM2  5  P.SD  Inf;rement-.SILs-SMG  Rule 

EPD’s  July  26,  2012,  ,S1P  revision  IBR 
the  following  provisions  into  the 
Georgia  SIP  at  regulation  391-.3-1- 
.02(7)  as  promulgated  in  the  October  20, 
2010,  PM2  .<i  PSD  Increment-.SILs-.SMC 
Rule:  (1)  P.SD  increments  for  PM2,,s 
annua)  and  24-hour  NAAQS  pursuant  to 
.section  166(a)  of  the  CAA;  (2)  SILs  used 
as  a  si;reening  tool  (used  by  a  major 
.source  subject  to  PSD)  to  evaluate  the 
impact  a  proposed  major  source  or 
modification  may  have  on  the  NAAQS 
or  PSD  increment;  and  (3)  SMC  to 
determine  the  level  of  data  gathering 
required  of  a  major  source  in  support  of 
its  PSD  permit  application  for  PM2  5 
emissions. 

Specifically,  Georgia’s  July  26.  2012, 
SIP  revision  IBR  into  the  Georgia  SIP  (at 
391-.3-l-.02(7))  the  PM2  5  PSD 
increments  as  amended  in  the  tables  at 
40  CFR  52.21(c)  and  (p)(5)  (for  Class  I 
Variances)  the  amendments  to  the  terms 
“major  source  baseline  date”  (as 
amended  at  40  CFR  52.21(b)(14)(i)(c)); 
“minor  source  baseline  date”  (including 
establishment  of  the  “trigger  date”)  (40 
CFR  52.21(b)(14)(ii)(c));  and  the 
definition  of  “baseline  area”  (as 
amended  at  40  CFR  52.21(b)(15)(i)  and 
(ii)).  The.se  changes  provide  for  the 
implementation  of  tbe  PM2  5  PSD 
increments  for  the  PM2  ,s  NAAQS  in  the 
.State’s  P.SD  program.  In  today’s  action, 
EPA  is  proposing  to  approve  Georgia’s 
July  26,  2012,  SIP  revision  to  address 
PM22>  PSD  increments. 

Regarding  the  SILs  and  SMC 
established  in  the  October  20,  2010, 

PM2  s  PSD  Increment-SlLs-SMC  Rule, 
the  .Sierra  Club  has  challenged  EPA’s 
authority  to  implement  SILs  and  SMC. 

In  a  brief  filed  in  the  DC  Circuit  on  April 
6,  2012,  EPA  described  the  Agency’s 
authority  under  the  CAA  to  promulgate 
and  implement  the  SMCs  and  SILs  de 
minimis  thresholds.  With  respect  to  the 
SMC,  Georgia’s  July  26,  2012,  SIP 
revision  IBR  the  SMC  of  4  pg/m^  for 
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PM2  s  NAAQS  at  391-3-1-02(7). 
(Georgia’s  july  26.  2012,  SIP  revision  is 
consistent  with  EPA’s  current 
promulgated  provisions  in  the  October 
20.  2010.  PM2  s  PSD  Increment-SILs- 
SMC  Rule.  EPA  is  proposing  to  aj)prove 
this  promulgated  threshold  into  the 
Georgia  SIP  as  EPA  believes  the  SMC  is 
a  valid  exercise  of  the  Agency’s  de 
minimis  authority.  However,  EPA  notes 
that  future  court  action  may  require 
sub.sequent  rule  revisions  ajid  .SIP 
revisions  from  the  State  of  Georgia. 

The  July  26,  2012,  SIP  revision 
submitted  by  Georgia  to  1I3R  the  new’ 

P.SD  requirements  for  PM2  5  pursuant  to 
the  PM2.5  P.SD  Increment-SIEs-.SM(;  Rule 
also  includes  the  new  regulatory  text  at 
40  CFR  ,12.21  (k)(2),  concerning  the 
implementation  of  SlLs  for  PM2  5.  EPA 
stated  in  the  preamble  to  the  October  20, 
2010,  final  rule  that  w'e  do  not  consider 
the  SlLs  to  h(!  a  mandatory  SIP  element, 
but  regard  them  as  discretionary  on  th(; 
part  of  a  regulating  authority  for  use  in 
the  PSD  permitting  process. 
Nevertheless,  the  PM2  ■;  .SlLs  are 
currently  the  subject  of  litigation  before 
the  U..S.  Court  of  Appeals.  Sierra  Chib 
V.  FPA.  Case  No  10-1413  (DC  Circuit). 

In  response  to  that  litigation,  EPA  has 
requested  that  the  court  remand  and 
vacate  the  regulatory  text  in  EPA’s  PSD 
regulations  at  paragraph  (k)(2)  so  that 
EPA  can  make  necessary  rulemaking 
revisions  to  that  text.  In  light  of  EPA’s 
request  for  nunand  and  vacatur  and  the 
acknow'ledgement  of  the  need  to  revise 
the  regulatory  text  presently  contained 
at  paragraph  (k)(2)  of  .sections  .11.166 
and  .12.21,  EPA  does  not  believe  that  it 
is  appropriate  at  this  time  to  ajjprove 
that  portion  of  Georgia’s  SIP  revision 
that  contains  the  affected  regulatory  text 
in  the  State’s  P.SD  regulations,  at  391- 
3-1-0. 2(7).  Instead,  EPA  is  taking  no 
action  at  this  time  with  regard  to  that 
specific  provision  contained  in  the  .SIP 
revision.  EPA  w’ill  take  action  on  the 
.SlLs  portion  of  Georgia’s  jidy  26,  2012, 
SIP  revision  in  a  separate  rulemaking 
once  the  issue  regarding  the  court  case 
has  been  resolved. 

2.  (iOi  Hiomass  Deferral 

In  the  July  20.  2011,  (i02  Biomass 
Deferral  Rule,  similar  to  the  approach 
with  the  GHG  Tailoring  Rule,  EPA 
incorporated  the  biomass  deferral  into 
the  Federal  PSD  program  by  amending 
the  definition  of  “subject  to  regulation" 
under  40  CFR  11.166  and  12.21, 
respectively.  Georgia’s  July  26,  2012, 
SIP  revision  IBR  into  the  Georgia  .SIP  40 
CFR  12.21  as  of  July  20,  201 1 ,  which 
includes  the  CO2  Biomass  Deferral 
revision  to  the  definition  of  “subject  to 
regulation”  deferring,  until  July  21, 
2014,  P.SD  applicability  to  biogenic 


carbon  dioxide  (CTla)  emissions  from 
bioenergy  and  other  biogenic  stationary 
.sources.  EPA  is  proposing  to  approve 
Georgia's  IBR  of  the  CO2  Biomass 
Deferral  Rule. 

3.  Fugitive  Emissions  Interim  Rule 
Georgia’s  July  26,  2012,  SIP  revision 
also  IBR  the  extension  of  the  stay  of  the 
Fugitive  Emissions  Rule  into  the 
Georgia  PSD  program  at  391-3-l-.02(7). 
On  December  19,  2008,  EF’A  issued  a 
final  rule  revising  the  requirements  of 
the  NSR  permitting  program  regarding 
the  treatment  of  fugitive  emissions.  See 
73  f'R  77882.  The  final  rule  required 
fugitive  emissions  to  be  included  in 
determining  whether  a  physical  or 
operational- change  results  in  a  major 
modification  only  for  sources  in 
indu.slries  that  have  been  designated 
through  rulemaking  under  section 
302(j) '  *  of  the  CAA.  As  a  result  of  f’PA 
granting  the  Natural  Resource  Defense 
(Council’s  petition  for  reconsideration  on 
the  original  Fugitive  Emi.ssions  Rule 
oil  March  31, 2010,  EPA  stayed  the 
Fugitive  Emissions  Rule  (73  FR  77882) 
for  18  months  to  Gctober  3,  2011.  The 
stay  allowed  the  Agency  time  to 
propose,  take  comment  and  issue  a  final 
action  regarding  the  inclusion  of 
fugitive  emi.ssions  in  N.SR  applicability 
determinations.  On  March  30,  2011  (76 
FR  17148),  EPA  proposed  an  interim 
rule  whif:h  superseded  the  March  31, 
2010,  stay  and  clarified  and  extended 
the  slay  of  the  Fugitive  Emission  Rule 
until  EPA  completes  its  reconsideration. 
The  interim  rule  simply  reverts  the  CFR 
text  back  to  the  language  that  existed 
prior  to  the  Fugitive  Emissions  Rule 
changes  in  the  December  19,  2008. 
rulemaking.  EPA  plans  to  issue  a  final 
rule  affirming  th6  interim  rule  as  final. 
The  final  rule  wdll  remain  in  effeiit  until 
EPA  completes  its  reconsideration.  EPA 
is  proposing  to  approve  C.eorgia’s  IBR  of 
the  interim  rulemaking  extending  the 
stay  of  the  Fugitives  Emissions  Rule  into 
its  SIP  at  Rule  391-.3-l-.02(7). 

4.  PMi.s  (irandfathering  Provision 

In  the  NSR  PM.  s  Rule,  EPA  finalized 
regulations  to  establish  the  framework 
for  implementing  jireconsirnction 
permit  review  for  the  PM.  5  NAAQS  in 
both  attainment  and  nonattainment 
areas  including  the  grandfather 

' '  Piir.siiaiil  ti)  CAA  .suction  :ni2(j).  i!Xiiiii|ili!s  ol 
tlieso  indiistrv  soclors  includi-  oil  rofinnrins. 
Portland  ciMnnnt  f>lant.s.  and  iron  and  .stool  mills. 

“On  April  24,  200<l.  EPA  at>rood  to  roion.sidor 
tlio  approach  to  handling  fugitive  omissions  and 
granlod  a  3-month  administrativo  stay  of  Iho 
Engitivo  Emissions  Kulo.  I'ho  administrativo  Slav  of 
Iho  Engitivo  Emissions  Kulo  hocamo  offoctivo  on 
.Soptomlior  3(1.  20(l'l.  EPA  pul  an  additional  Ihroo- 
month  Slav  in  place  from  DocomlMir  31,  20(1(1,  until 
March  31.  201(1. 


provision  which  allowed  PSD 
apiilicants  that  submitted  their  complete 
permit  application  prior  to  the  July  11, 
2008  effective  date  of  the  NSR  PM^  s 
Rule  to  continue  to  rely  on  the  1997 
p.m.io  .Surrogate  Policy  rather  than 
amend  their  application  to  demonstrate 
compliance  directly  with  the  new'  PM2  .s 
requirements.  .See  73  FR  28321.  On 
January  13,  2011,  Georgia  submitted  a 
.SIP  revision  to  IBR  into  the  Georgia  SIP 
the  version  of  40  CFR  12.21  as  of  June 
3,  2010  which  included  language  that 
excluded  the  grandfathering  exemption 
(at  40  CFR  12.21(i)(l  )(xi))  from  the 
state’s  P.SD  regulations  (at  Rule  391-3- 
l-.02(7)(h)(6)(i))  ensuring  thfit  sources 
were  not  subject  to  the  grandfathering 
|)rovision.  EPA  approved  Georgia’s 
January  13,  2011,  SIP  revision  on 
.September  8,  201 1(76  FR  11172). 

On  May  18,  2011,  EPA  took  final 
(tetion  to  repeal  the  PM2..<i  grandfathering 
provision  at  40  CF’R  12.21(i)(l)(xi).  See 
76  FR  28646.  Georgia’s  July  26,  2012, 

.SIP  submittal  incorporates  into  the 
Georgia  SIP  the  version  of  40  CFR  12.21 
as  of  July  20,  2011,  which  includes  the 
May  18,  2011,  rep(fal  of  the  grandfather 
provision.  Thus,  the  language 
pnn’ioiisly  approved  into  Georgia’s  SIP 
at  Rule  391-.3-l-.02(7)(b)(6)(i)  that 
(txcludes  the  grandfathering  provision  is 
no  longer  inrcessary.  (Georgia’s  July  26, 
2012,  .SIP  submittal  removes  the 
unneces.sary  language  pertaining  to  the 
grandfather  provision  from  Rule  391-.3- 
l-.02(7)(b)(6)(i).'*’  EPA  is  proposing  to 
approve  this  portion  of  Georgia’s  July 
26,  2012,  SIP  submittal. 

IV.  Proposed  Action 

Ef^A  is  proposing  to  approve  portions 
of  Georgia’s  July  26,  2012,  .SIP  rttvision 
adopting  federal  regulations  amended  in 
the  October  20,  2010,  PM2  .s  PSD 
Increment-.SlLs-.SMC  rule,  the  June  3, 
2010,  CO2  Biomass  D(!forral  Rule;  the 
March  30,  2011,  Fugitive  Emissions 
Int(;rini  Rule,  the  additional 
amendments  regarding  PM2  5 
Cirandfathering  Pnwision,  and  the 
definition  and  exemption  revisions  into 
the  Georgia  .SIP.  EPA  is  not  however 
proposing  to  approve  in  this  rulemaking 
Georgia’s  .SIP  revisions  regarding  the  .SIL 
thresholds  and  provisions  and  Rule 
391 -3-1 -.02(c) — Incinerators,  391-3-1- 
.02(w’W'W') — Sewage  Sludge  Incineration, 
391-3-1 -.02(8)(h) — New  Source 
Performance  Standards  and  391-3-1- 

'’■('.Horgia's  previmi.s  incorporation  by  rofnranre 
of  40  CER  52.21  at  391-3-i-.(l2(7)  was  as  of  junn 
3,  201’0.  which  (fid  not  include  the  May  IH.  201 1. 
repeal  of  the  PMki  .Surrogate  Policy;  therefore  the 
grandfathering  exclusion  language  at  3(11-3-1- 
.02(7)(l)){r))(i)  was  necessary  at  that  time.  The  June 
3.  2010.  IfiK  date  w’as  approved  into  the  (leorgia  SfP 
on  .September  0.  201 1 . 
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.02{9)(b) — Emissions  Stanriords  for 
Hazardous  Air  Pollutants.  EPA  has 
made  the  preliminary  determination 
that  this  SIP  revision,  with  regard  to  the 
aforementioned  proposed  actions,  is 
api)rovable  because  it  is  consistent  with 
section  110  of  the  CAA  and  EPA 
regulations  regarding  NSR  permitting. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Administrator  is 
required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
Act  and  applicable  federal  regulations. 

42  U.S.C.  741 0(k);  40  CFR  .'>2.02(a). 

Thus,  in  reviewing  SIP  submi.ssions, 
EPA’s  role  is  to  aj)prove  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  this  propo.sed 
action  merely  approves  .state  law  as 
meeting  federal  requirements  and  does 
not  impose  additional  requirements 
beyond  those  imposed  by  state  law.  For 
that  reason,  this  proposed  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  1286H  (58  FR  517.35, 
October  4,  1993); 

•  Does  not  impo.se  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.y, 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)', 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  F43255.  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
'fechnology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  woidd 
be  inconsistent  with  the  (;AA;  and 

•  Does  nof  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  perrni.ssible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 


In  addition,  this  proposed  rule  does 
not  have  tribal  implications  as  specified 
by  Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Creenhouso  gases. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
oxides.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  II.S.C;.  7401  et  seq. 

Dated:  December  18,  2012. 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

|FR  Doc.  2012-315:18  Filed  12-31-12;  8:4.5  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

IEPA-R09-OAR-201 2-0936;  FRL-9767-4] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  California; 
Morongo  Band  of  Mission  Indians 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  correct  an 
error  in  a  previous  rulemaking  that 
revised  the  boundaries  between 
nonattainment  areas  in  .Soutbern 
California  established  under  the  Clean 
Air  Act  for  tlie  purposes  of  addressing 
the  revoked  national  ambient  air  quality 
standard  for  one-hour  ozone.  EPA  is 
also  proposing  to  revi.se  the  boundaries 
of  certain  Southern  California  air  quality 
planning  areas  to  designate  the  Indian 
country  of  the  Morongo  Band  of  Mission 
Indians,  California  (Morongo 
Re.servation)  as  a  separate  air  quality 
planning  area  for  the  one-hour  and  1997 
eight-hour  ozone  .standards. 

DATES:  Written  comments  must  be 
received  on  or  before  February  1,  2013. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R09- 
OAR-201 2-0936,  by  one  of  the 
following  methods: 

1.  http://w\Yiv.reguIations.gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 

2.  Email:  israels.ken@epa.gov. 

3.  Fax; 415-947-3579. 

4.  Mail  nr  deliver:  Ken  Israels 
(Mailcode  AlR-8),  U.S.  Environmental 


Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Franci.sco,  CA 
9410.5-3901. 

Instructions:  All  comments  will  be 
included  in  the  public  docket  without 
change  and  may  be  made  available 
online  at  http:/ /w'ww .regulations.gov, 
including  any  personal  information 
provided,  unless  the  comment  includes 
Confidential  Bu.sine.s.s  Information  (CBI) 
or  other  information  who.se  disclosure  is 
restricted  hy  statute.  Information  that 
you  consider  CBI  or  otherwise  protticted 
should  be  clearly  identified  as  sueb  and 
should  not  be  submitted  through  the 
http:/ /www .reguiations.gov  or  email; 
http://www.regulations.gov  is  an 
anonymous  access  system,  and  EPA  will 
not  know  your  identity  or  contact 
information  unless  you  provide  it  in  the 
liody  of  your  comment.  If  you  send 
email  directly  to  EPA,  your  email 
address  will  be  automatically  captured 
and  included  as  part  of  the  public 
comment.  If  EPA  cannot  read  your 
comment  due  to  teclinical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Docket:  The  index  to  the  docket  for 
this  action  is  available  electronically  at 
http://www.reguIations.gov  and  in  hard 
copy  at  EPA  Region  IX,  75  Hawthorne 
Street,  .San  Francisco,  California.  While 
all  documents  in  the  docket  are  listed  in 
the  index,  some  information  may  be 
publicly  available  only  at  the  hard  copy 
location  (e.g.,  copyrighted  material),  and 
some  may  not  be  publicly  available  in 
either  location  (e.g.,  CBI).  To  inspect  the 
hard  copy  materials,  please  .schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  directly 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

Israels,  Grants  and  Program  Integration 
Office  (AIR-8),  U.S.  Environmental 
Protection  Agency,  Region  IX,  (415) 
947—4102,  israels.ken@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  the  terms 
“we,”  “us.”  “our,”  and  “Agency”  refer 
to  EPA. 
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IV.  Statutory  and  Kxocutivo  Order  Reviews 

I.  Background 

A.  nnuninf’  Pass  and  thi;  Moraniio  Band 
of  Mission  Indians 

(lomiHcling  the  South  Coast  Air  Basin 
to  the  Coachella  Valley,  the  Banning 
I’ass  (also  known  as  the  San  Corgonio 
Pass)  is  (jne  of  the  three  major  routes  by 
which  air  pollutants  are  transported  out 
of  the  Los  .Angeles  metropolitan  area 
(which  lies  within  the  South  (]oast  Air 
Basin).  Banning  Pass  runs  in  an  east- 
west  direction  for  about  15  miles  and  is 
about  5  miles  wide.  3'he  pa.ss  starts  west 
of  Beaumont.  (California  at  an  elevation 
of  about  2,200  feet  and  reaches  a 
maximum  elevation  of  around  2,000  feel 
in  the  city  of  Beaumont,  then  drojts  to 
an  elevation  of  near  1,400  feet  between 
(Cabazon  ami  White  Water.  The  San 
Bernardino  Mountains  are  on  the  north 
side  of  the  pass  and  the  San  Jacinto 
Mountains  are  on  the  south  side.  The 
.San  Bernardino  Mountains  reach  a 
maximum  elevation  of  approximately 

II, 500  feet  at  the  top  of  San  Corgonio 
Mountain  and  the  San  Jacinto 
Mountains  roach  a  maximum  elevation 
of  approximately  10,800  feet  at  Mt.  San 
Jacinto. 

The  Morongo  Band  of  Mission 
Indians,  (California  (“Morongo  Trilw”  or 
“Tribe”)  is  a  federally-recognized  Indian 
tribe  whose  Indian  country  ’  (“Morongo 
Reservation”  or  “Reservation”)  lies 
within  the  Banning  Pass.  The  Morongo 
Re.servation  covers  approximately 
35,000  acres  and  is  home  to 
approximately  1,500  full-time 
residents.^  The  Morongo  Reservation  is 
rural,  and  most  of  the  current  land  use 
is  residential  or  agricultural.  The 
Morongo  Reservation  also  hosts  a  hotel 
and  casino,  among  other  enterprises. 

The  eastern  edge  of  the  Morongo 
Reservation  abuts  the  current  boundary 
between  the  South  Coast  Air  Basin  and 
.Southeast  Uesert/Coachella  Valley  air 
planning  areas.  Most  of  the  Morongo 


'  “Indian  country”  as  definod  at  18  U.S.(^.  1151 
rtffers  to:  “(a)  All  land  within  the  limits  of  any 
Indian  reservation  under  the  jurisdiction  of  the 
United  States  (iovernment.  notwithstanding  the 
issuance  of  any  patent,  and,  including  rights-of-way 
running  through  the  re.serv'ation.  (b)  all  dependent 
Indian  communities  within  the  borders  of  the 
United  States  whether  within  the  original  or 
subse<]uently  acquired  territory  thereof,  and 
whether  within  nr  without  the  limits  of  a  state,  and 
(c)  all  Indian  allotments,  the  Indian  titles  to  which 
have  not  lieen  extinguished,  including  rights-of-way 
running  through  the  same."  The  Morongo  TrifKi  is 
the  only  Tribe  that  has  Indian  country  in  the 
portion  of  the  Banning  Pass  at  issue  in  this 
rulemaking. 

^  Sec  EPA’s  2008  eight-hour  ozone  standard 
designations  Trichnical  Support  nfM:ument  (T.SD) 
found  at  hnp://www.epa.^ov/gToundlevolo7.(tnp/ 
designatinns/2U08siandards/documents/ 
m  CA  TSn  FlNAL.pdf. 


Rosurvalion  is  hicaletl  north  of  InlttrstHtt; 
10,  just  ca.st  of  the  (City  of  Banning,  hut 
some  of  tlu!  Rtisprvation  is  located  south 
of  Intorstato  It)  as  vvoll. 

B.  National  Ainhiant  Air  Qualilv 
Standards 

The  (Clean  Air  Act  ((CAA  or  “Act”) 
retpiires  EPA  to  establish  a  National 
Aitibient  Air  Quality  .Standard  (NAAQS 
or  “standard”)  for  pollutants  that  “may 
reasonably  be  anticipated  to  tmdanger 
public  health  and  welfare”  and  to 
develop  a  primary  and  .secondary 
standard  for  each  NAAQ.S.  The  prituary 
standard  is  designed  to  protect  human 
health  with  an  adequate  margin  of  safety 
and  the  secondary  standard  is  designed 
to  protect  public  welfare  and  the 
environment.  EPA  has  set  NAAQS  for 
six  common  air  pollutants,  referred  to  as 
criteria  pollutants:  Ozone,  carbon 
monoxide,  nitrogen  dioxide,  sulfur 
dioxide,  particulate  matter,  and  lead. 

In  1979,  ECPA  promulgated  the  fir.st 
ozone  ^  standard  of  0.12  parts  per 
million  (ppm),  averaged  over  a  one-hour 
p(;riod  (“one-hour  ozone  .standard”),  to 
replace  an  earlier  photochemical 
oxidant  standard.  In  1997,  EPA  revi.sed 
the  ozone  standard  to  0.08  ppm,  eight- 
hour  average  (“1997  eight-hour  ozone 
.standard”),  and  then,  in  2008,  lowered 
the  eight-hour  ozone  standard  to  0.075 
ppm  (“2t)08  ozone  standard”).  Today’s 
jiroposed  action  relates  only  to  the 
designations  and  classifications  for  the 
one-hour  ozone  and  1997  eight-hour 
ozone  standards,  discussed  below,  hut 
relies  on  EPA’s  analysis  and  rationale 
for  the  Agency’s  recent  designations  for 
the  2008  ozone  standard. 

C.  Area  Designations  and  Classifications 

Artias  of  the  countrv  were  originally 
designated  as  attainment, 
nonattaininent,  or  uncla.s.si£iable 
following  enactment  of  the  1977 
Amendments  to  the  (CAA.  See  43  FR 
8902  (March  3,  1978).  These 
designations  were  generally  based  on 
monitored  air  quality  values  compared 
to  the  applicable  standard.  Under  the 
1990  Amendments  to  the  CiAA,  ozone 
nonattainment  areas  were  further 
cla.ssified  as  “Marginal,”  “Moderate,” 
“Serious,”  “Severe”  or  “Extreme” 
depending  upon  the  .severity  of  the 
ozone  problem.  Area  designations  and 
classifications  are  codified  in  40  CFR 
part  81;  area  designations  and 


'JUroiintl-levnl  iizone  is  a  gas  that  is  forincHl  l)y  thn 
reaction  of  volatile  organic  compounds  (V(K;)  and 
oxides  of  nitrogen  (NOxl  in  the  atmosphere  in  the 
presence  of  sunlight.  The.se  precursor  emissions  are 
emitted  by  many  types  of  pollution  sources, 
including  power  plants  and  indu.strial  emissions 
sources,  on-road  and  off-road  motor  vehicles  and 
engines,  and  smaller  .sources,  collectively  referred 
to  as  area  sources. 


chissifications  for  (’aliforuia  are  codified 
at  40  CFR  81.305. 

EPA  has  historically  designated  areas 
in  .Southern  California  by  referencing  air 
basins,  including  the  .South  (aiast  Air 
Basin'*  and  the  .Southea.st  Desert  Air 
Basin.  More  recently,  the  EPA  has 
rticognized  (California’s  division  of  the 
former  Southeast  Dc.sert  Air  Basin  into 
the  Mojave  De.sert  Air  Basin  and  the 
Salton  .Sea  Air  Basin.  The  relevant 
portion  of  the  .Southeast  Desert  Air 
Basin  (and  Salton  Sea  Air  Basin)  for  the 
purposes  of  this  propo.sed  action  is 
Coachella  Valley,  which  covers  roughly 
the  middle  third  of  Riverside  County, 
i.e.,  east  of  the  South  Coast  Air  Basin 
and  west  of  the  Little  San  Bernardino 
Mountains. 

Historically,  the  Morongo  Reservation 
was  included  in  the  (Coacbella  Valley 
portion  of  the  .Southeast  Do.sert  Air 
Basin  and  was  designated  accordingly 
for  the  various  standards.  In  2002,  tbe 
State  of  California  requested  that  EPA 
revise  the  boundaries  of  the  .South  Coast 
Air  Basin  and  the  Southeast  Desert  Air 
Basin  to  remove  the  Banning  Pass  area 
from  the  Coachella  Valley  portion  of  the 
.Southeast  Desert  Air  Basin  and  include 
it  in  the  South  Coa.st  Air  Ba.sin.  See  68 
FR  5 7820  (October  7,  2003).''> 
.Specifically,  (California  .sought  to 
e.stablish  a  new  boundary  approximately 
18  miles  ea.st  of  the  then-establi.shed 
boundary  between  the  .South  Coast  Air 
Basin  and  tlie  Coachella  Valley  portion 
of  the  Southeast  Desert  Air  Basin.  The 
boundary  between  the  two  basins  was  to 
be  moved  from  the  range  line  common 
to  Range  2  West  and  Range  1  West  to  the 
range  line  common  to  Range  2  East  and 
Range  3  Ea.st  (San  Bernardino  Base  and 


••The  South  Coa.st  itiolude.s  Orange  C;ouiity,  the 
southwestern  two-thirds  of  Los  Angeles  County, 
southwestern  .San  Bernardino  County,  and  western 
Riverside  County  (see  40  CFR  81.305). 

^C:alifornia  al.so  requested  two  other  specific 
boundary  changes;  (1)  To  move  the  eastern 
iKiunilary  of  the  Coachella  Valley  portion  of  the 
.Southeast  Desert  ozone  nonattaimnent  area  further 
east  to  match  the  boundaries  of  the  Coachella 
Valley  PM-10  nonattainment  area,  and  (2)  to  correct 
an  error  in  the  eastern  bouiulary  of  the  San 
Bernardino  County  portion  of  the  South  Coast  Air 
Basin  with  respect  to  carbon  monoxide.  Unlike  the 
lioundary  change  to  enlarge  the  .South  Coast  to 
include  the  entire  Banning  Pass  area,  the  change  in 
the  eastern  boundary  of  the  Qjachella  Valley 
portion  of  the  .Soulhea,st  Desert  ozone 
nonattainmeiit  area  did  nut  affect  Indian  country 
and  would  not  be  affected  by  today’s  proposed 
action.  The  approval  of  the  .State’s  reque.st  to  correct 
the  carbon  monoxide  boundary  simply  fixed  a 
typographical  error  and  thereby  removed  from  the 
South  Coast  carbon  monoxide  nonattainment  area 
a  portion  of  San  Bernardino  County  that  neither 
EPA  nor  Lialifornia  intended  to  be  included.  See  68 
FR  48848.  at  48850  (August  15,  2003).  EPA's 
correction  of  the  carbon  monoxide  boundary  in  San 
Bernardino  C>)imty  would  also  be  unaffected  by 
today’s  proposed  action. 
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Meridian).*’  On  October  7,  2003,  EPA 
approved  California’s  boundary  change 
request  (68  FR  37820). 

With  respect  to  the  one-hour  ozone 
.standard,  EPA’s  2003  action  had  the 
effect  of  moving  the  Morongo 
Reservation  from  the  (Coachella  Valley 
portion  of  the  “Southeast  Desert 
Modified  AQMA  Area”  (“Southeast 
Desert”)  to  the  South  Coast  Air  Basin 
and  changing  the  designations  and 
classifications  accordingly.  Specifically, 
EPA’s  2003  action  had  the  effect  of 
changing  the  ozone  nonattainment  area 
cla.s.sification  for  the  Banning  Pass  area, 
including  the  Morongo  Re.servalion, 
from  “Severe-17”  to  “Extreme”.^ 

In  2004,  EPA  pronndgated  area 
designations  and  classifications  for  tlu! 
1997  eight-hour  ozone  standard.  Among 
the  (California  areas,  EPA  designated  the 
“Los  Angeles-South  (Coast  Air  Basin, 
(CA,”  the  houndary  of  which  coincided 
with  the  boundary  for  the  one-hour 
ozone  .standard,  as  amended  in  2003  to 
include  the  entire  Banning  Pass, 
including  the  Morongo  Reservation,  as  a 
“.Severe-17”  nonattainment  area.  Sue  69 
I’R  23858  (April  30,  2004).  In  EPA’s 
2004  final  rule,  the  Agency  designated 
“Riverside  Co.  ((Coachella  Valley).  (CA” 
(“Coachella  Valley”)  as  a  “Serious” 
nonattainment  area.  In  2007,  the  State  of 
(California  requested  that  EPA  recla.ssify 
the  South  Coast  nonattainment  area 
from  “Sever(*-17”  to  “Extreme”  and  the 
Coachella  Valley  nonattaimnent  area 
from  “Serious”  to  “Severe-15”  for  the 
1997  eight-hour  ozone  standard. 

In  response  to  EPA’s  2003  boundary 
change  action  and  California’s  2007 
reclassification  request,  the  Morongo 
Tribe  reque.sted  that  EPA  create  a 
separate  nonattainment  area  for  the 
Morongo  Reservation  or,  alternatively, 
move  the  western  boundary  of  the 
(Coachella  Valley  area  westward  to 
include  the  Morongo  Reservation.  See 

'■For  a  dntiiilefl  map  of  Ilia  area,  plaasc;  s(!«  the 
tartinical  support  (locumtmt  (T.SU)  for  this  propo.s(!<l 
rulamaking  availaltli:  in  the  docket  for  tliis  action, 
fc;i’A-R09-()AR-20r'-09:i0. 

^For  carbon  nionoxide,  El’A’s  at:tion  had  the 
effect  of  cli.-ingiiig  the  designation  of  the  Hanning 
Pass  area  from  "unclassifiable/attainment"  to 
‘‘Serious"  nonattainment.  With  respec:t  to 
particidate  matter  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  It)  micrometers 
("I’Mii,"),  llie  action  did  not  change  th<!  designation 
or  classification  of  tlie  Banning  Pass  t)er:au,‘ie  l)oth 
the  .South  Coast  Air  Basin  and  Coachella  Valley  are 
"Serious"  nonattaimnent  areas  for  that  pollutant. 
Both  the  .South  fioast  and  (’.oachella  Valley  are 
designated  as  iinclassifiahle  or  attainment  for  the 
nitrogen  dioxide  and  sulfur  dioxide  standsmis,  hut, 
for  nitrogen  dioxide,  thc!  .South  ('oast  Air  Basin  is 
a  former  nonattainment  area  for  which  a 
maintenance  plan  has  been  approved.  .Seed:)  FR 
99747  (Inly  24,  1998).  Today‘s  proposed  action 
relates  only  to  the  dt!signations  and  classifications 
for  the  one-hour  ozone  and  1997  eight-hour  ozone 
standards. 


letter  from  Robert  Martin,  Chairman, 
Morongo  Band  of  Mission  Indians,  to 
Deborah  Jordan,  Director,  Air  Division, 
EPA  Region  IX.  dated  May  29,  2009. 

In  2009,  in  respon.se  to  California’s 
2007  reclassification  reque.st,  EPA 
proposed  that  all  Indian  country  in  the 
South  Coast  be  reclassified  in  keeping 
with  the  classification  of  non-Indian 
country  State  lands  to  “Extreme”  for  the 
1997  eight-hour  ozone  standard.  See  43 
FR  43634  (Augmst  27,  2009).  In  2010, 
EPA  took  final  action  granting  the 
reque.st  by  Cialifornia  to  reclassify  the 
South  Coast  Air  Basin  from  “Severe-17” 
to  “Extreme”  for  the  1997  eight-hour 
ozone  standard,  and  to  recla.ssify  all 
Indian  country,  except  that  pertaining  to 
the  Morongo  Tribe  ami  the  Pechanga 
Tribe,  in  keeping  with  the 
reclassification  of  non-Indian  country 
State  lands  to  “Extreme.”  With  respect 
to  the  Morongo  Tribe  and  the  Pechanga 
Tribe,  EPA  deferred  reclassification 
pending  EPA’s  final  decisions  on  their  • 
previously-submitted  boundary  change 
requests.  See  73  FR  24409  (May  3, 

2010).  In  EPA’s  2010  final  rule,  the 
Agency  also  granted  the  request  to 
reclassify  the  Cioachella  Valley 
nonattainment  ania  to  “.Seven!-13.” 

Today’s  proposed  action  wovdd 
correct  EPA’s  2003  action  to  the  extent 
that  the  action  relates  to  the 
designations  and  classifications  of  the 
Morongo  Re.servation  for  the  one-hour 
ozone  standard  and  w'ould  establish  a 
suparate  one-hour  ozone  nonattainment 
area  for  the  Re.servation.  Today’s 
proposed  action  wovdd  also  grant  the 
Tribe’s  recpiost  to  revise  theboundarv 
designation  and  to  designate  the 
Morongo  Re.servation  as  a  separate 
nonattainment  area  for  the  1997  eight- 
hour  ozone  standard." 

'Today’s  propo.sed  action  woidd  not 
affect  the  current  designations  and 
cla.ssifications  of  the  Morongo 
Reservation  for  any  of  the  other 
.standards.  'Today’s  proposed  action 
would  al.so  not  affect  the  designations 
and  cla.ssifications  for  any  pollutant 
with  respect  to  .State  lamis. 

II.  Propo.sed  Action 

A.  Legal  Authority 

'The  relevant  statutory  provisions  for 
this  propo.sed  action  are  CAA  .section 
ll(J(k)(6).  which  is  EPA’s  error 
correction  authority,  and  CAA  sections 

"If  w(!  iiiiHlizu  our  proposod  action  to  ruviso  Ihu 
h(iundnrin.s  of  the  South  (ioast  to  de.sigiiate  the 
Morongo  Re.servation  as  a  .separate  nonattainment 
area  for  the  1997  eight-hour  ozone  standard.  El’A 
will  withdraw  our  proposed  rule  to  n^da.ssify 
Indian  country  in  tlie  South  Coast  to  "Extreme"  for 
the  1997  eight-hour  ozone  standard  (74  FR  4,'Vf),S4, 
August  27,  2009)  to  the  extent  that  the  2009 
propo.sed  nde  ndates  to  the  Morongo  Re.servation. 


in7(d)(3),  301(a)  and  301(d),  which  are 
EPA’s  authority  to  redesignate  Indian 
country  areas  under  these 
circumstances. 

Section  1 10(k)(6)  of  the  CAA 
jirovides;  “Whenever  the  Administrator 
determines  that  the  Administrator’s 
action  approving,  disapproving,  or. 
promtdgating  any  plan  or  plan  revision 
(or  part  thereof),  area  designation, 
redesignation,  cla.ssificalion,  or 
reclassification  was  in  error,  the 
Administrator  may  in  the  .same  manner 
as  the  approval,  di.sapproval,  or 
proimdgation  revi.se  such  atdion  as 
appropriate  without  requiring  any 
further  submi.ssion  from  the  .State.  Such 
determination  and  tin;  basis  thereof 
shall  be  provided  to  the  State  and 
public.”  We  interpret  this  provision  to 
authorize  the  Agency  to  make 
corrections  to  a  pronndgated  regulation 
when  it  is  shown  to  our  satisfaction  that 
(1)  we  clearly  erred  in  failing  to 
consider  or  inappropriately  considering 
information  made  available  to  EPA  at 
the  lime  of  the  promulgation,  or  the 
information  made  available  at  the  time 
of  promulgation  is  sub.sequently 
demonslratecl  to  have  been  clearly 
inadequate,  and  (2)  other  information 
per.suasively  supports  a  cliange  in  the 
r(!gulalion.  See  57  FR  36762,  at  36763 
(Novemher  30,  1992). 

Sections  107(d)(3)(A)-(C)  provide  that 
EPA  may  initiate  the  redesignation 
process  “on  the  basis  of  air  quality  data, 
planning  and  control  considerations,  or 
any  otluvr  air  (piality-related 
considerations  tbe  Admini.strator  deems 
appropriate,"  and  “promidgate  the 
redesignation,  if  any,  of  the  area  or 
portion  thereof.”  CAA  section  l()7(d)(3) 
does  not  refer  to  Indian  country,  but 
consistent  with  EPA’s  discretionary 
authority  in  CAA  sections  301(a)  and 
301  (d)(4)  to  directly  administer  CAA 
jirograms,  and  protect  air  quality  in 
Indian  country  through  federal 
implementation,  EPA  is  authorizvid  to 
directly  administer  .sections 
107(d)(3)(A)-((")  and  redesignate  Indian 
covmtry  anias." 

''Rcivisions  of  dosigualiou.s  are  referred  lo  as 
“redesigualious."  Bouudarv  changes  revise  an 
anta’s  tiesignation  and.  as  such,  represent  one  tvpe 
of  riehtsignation.  As  a  general  matter.  El’A  is  no 
longer  ac.ting  to  redesignate  arisas  with  respect  to 
the  revoked  one-hour  ozone  standard.  However,  in 
this  instance.  EPA  is  proposing  to  revise  the 
(hisignatiou  of  an  air  quality  planning  area  in 
•concert  with  a  proposal  to  correct  a  clear  error  that 
occurred  with  respect  to  Indian  country  prior  to 
revocation  of  the  one-hour  ozone  .standard.  As 
indicated  in  this  doiainieut,  EPA  believes  that 
i:orrei:tion  of  this  error  is  justified  by  the  specific 
jurisdictional  context  and  the  on-going  regulatory 
inqiacts  on  the  Morongo  Tribe  arising  from  the 
error. 
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li.  Prnposod  (jorractinn  to  2003  Action 

We  have  reviewed  the  material.s 
sul)mitted  hy  the  .State  of  California  in 
connection  with  the  State’s  2002  reque.st 
to  enlarge  the  .South  Coast  Air  Basin  to 
include  the  Banning  Bass  area,  thereby 
removing  the  area  from  the  Southeast 
Desert.  We  have  also  reviewed  liBA's 
rationale  for  approving  the  .State’s 
request.  On  the  basis  of  that  review,  and 
for  reasons  given  below'.  EPA  has 
concluded  that  while  EPA’s  action  to 
approve  (California’s  reques*  as  not 
erroneous  with  respect  to  state  lands,  it 
was  erroneous  with  respect  to  the 
Morongo  Reservation  and  that  we  have 
sufficient  justification  to  correct  the 
error  at  this  time. 

First,  a  review  of  the  items  listed  in 
EPA’s  administrative  record  for  EPA’s 
proposed  (68  FR  48848,  August  15, 

2no:i)  and  final  (68  FR  57820,  October 
7.  2003)  rules  approving  (California’s 
boundary  change  request  ntveals  no 
reference  to,  or  map  illustrating  the 
location  of.  the  Morongo  Re.servation. 

Second,  from  review  of  tlij  record,  it 
is  clear  that  EPA  understood  its  action 
as  one  in  which  the  Agency  was  taking 
action  on  a  State  request  undtir  CAA 
section  107(d)(3)(D).  .See,  e.g.,  the 
propo.sed  rule  at  48850  (“*  *  *  w'e  are 
proposing  to  fully  approve  |the  requests] 
under  CAA  serlion  107(d)(3)(D).”). 
.Section  107(d)(3)(D)  provides:  ‘‘The 
Covernor  t»f  any  .State  may,  on  the 
Governor’s  owm  motion,  submit  to  the 
Administrator  a  revi.sed  designation  of 
any  area  or  portion  thereof  within  the 
.State.”  Typically,  however,  states  are 
not  approved  to  administer  programs 
under  the  GAA  in  Indian  country,  and 
(California  has  not  been  approvinl  by 
EPA  to  administer  any  CAA  programs  in 
Indian  country.  (CAA  actions  in  Indian 
country  w'ould  thus  generally  he  taken 
either  by  EPA,  or  hy  an  eligible  Indian 
tribe  itself  muter  an  EPA-approved 
program.  In  this  case,  tlie  Mon)ngo  Tribe 
has  not  applied  under  CAA  section 
301(d)  for  treatment-in-a-similar- 
manner-as-a-state  (TA.S)  for  purpo.ses  of 
designations  and  redesignations  under 
section  107(d)  and  does  not  imphuneiit 
any  relevant  EPA-approved  (CAA 
regidatory  program,  nor  has  the  tribe; 
developed  a  tribal  implementation  plan 
(TIP)."’  In  these  circum.stances,  EPA  is 
the  appropriate  entity  to  administer 
relevant  (CAA  programs  in  Indian 
country. 


Thus,  w'ith  respeect  to  the  Indian 
country  locat(;d  within  an  anea  subject  ■ 
to  a  State  boundary  change  reepiest,  EPA 
is  the  appropriate  entity  to  initiate  and 
promulgate  the  red(;signation,  and  EPA 
could  do  so  under  (CAA  sections 
I07(d)(3)(A)-((C)  and  see:tion.s  301(a)  and 
301(d)(4),  as  discu.ssed  above  in 
sulcsection  11. A  (‘‘Legal  Authority”). 
While  EPA  thus  had  authority  to  f;hange 
the  boundary  of  the  South  Coast  Air 
Basin  with  respect  to  Indian  country,  it 
is  apparent  from  the  j)ropo.sed  and  final 
rules  in  2003  that  EPA  did  not  recognize 
that  it  was  acting  under  that  authority 
or  appropriately  consider  the  effect  of 
the  ac.tion  on  Indian  country  lands.  EPA 
recognized  only  that  the  Agency  was 
acting  on  a  State  request  under  section 
107(d)(3)(D)  and  reviewed  the  request 
accordingly.  As  noted  previously,  states 
are  not  approved  to  administer  (CAA 
programs  in  Indian  country.” 

If  EPA’s  actions  had  more  exjilicitly 
addressed  the  fact  that  the  State’s 
iequt;st  affected  tribal  lands,  and  akso 
had  expressly  considered  the  Tribe’s 
position  with  respect  to  the  .State’s 
recpiest  to  revise  the  boundary  in 
relation  to  Indian  country,  EPA  might 
well  have  relied  upon  the  same  crit(;ria 
cited  in  the  proposed  rule.  The  criteria, 
set  forth  in  secition  107(d)(3)(A)  inc.lude 
“air  quality  data,  planning  and  control 
considerations,  or  any  other  air  quality- 
related  considerations  the  Administrator 
deems  appropriate”.  The  evaluation  (»f 
“planning  and  control  considerations” 
for  Indian  country,  however,  differs 
from  that  for  .State  lands.  In  this 
instance,  with  respect  to  .State  lands,  tlu; 
.South  Coast  Air  Quality  Management 
District  (SCAQMD)  has  planning  and 
permitting  responsibility  over  the  entire 
Banning  Pass  area,  as  well  as  the  .South 
(Coa.st,  and  (Coachella  Valley,  and 
administers  an  EPA-approved 
(nonattainment)  New  .Source  Review 
(N.SR)  program  under  which  permits 
may  be  issued  to  new  or  modified 
stationary  .sources. 

In  contra.st,  PCPA  currently  administers 
relevant  CAA  programs  on  the  Morongo 
Reservation.  Until  recently,  EPA  had  not 
established  a  NSR  program  applicable  to 
the  Reservation.  This  means  that  a 
higher  ozone  classification,  and 
simultaneous  lowering  (i.e.,  mote 
stringent)  of  N.SR  major  .source 
thresholds,  would  have  presenl(;d  a 
greater  challenge  for  nev.;  and  modified 
stationary  sourc(;s  at  the  Morongo 
Reservation  than  for  similar  souri;e.s  on 


“’In  adliition.  ihe  CAA  (I(H!s  not  rwiiiirt;  Indian 
triltes  to  develop  and  sw:k  approval  ot  air  proj;ranis. 
and  pursuant  to  our  authority  in  C.AA  .section 
:<fn(d).  El’A  has  interpreted  relev.int  CAA 
requirements  for  sulmiission  of  air  programs  as  not 
applying  to  trilajs.  .S'ce  4tl  CFK  49.4. 


' '  hl’A  is  not  excluding  the  possihilitv  lliat  Trihe.s 
can  .agree  with  Stall!  reipiests  in  i  ertain 
rari.iiinstances,  nor  are  we  suggesting  that  we  would 
undo  ictions  we  took  just  because  we  did  not 
explicitly  idenlify  Indian  country  land  that  w'as 
included  with  the  State  land. 


.State  lands  in  the  Banning  Pa.ss  subject 
to  S(CAQMD’s  EPA-approved  N.SR 
jtrogram.  (EPA’s  N.SR  rule  for  Indian 
country,  including  the  Morongo 
Reservation,  was  published  on  July  1, 
2011  at  76  FR  38748  and  took  effect  on 
August  30,  2011.) 

Moreover,  state  law  and  .SCAQMD 
riiltts  restrict  the  u.se  of  emission 
reduction  credits  generated  under 
SCAQMD  rules  by  major  new  or 
modified  .sources  located  within  Ihe 
.South  (>oast  Air  Ba.sin,  but  outside  the 
.scope  of  the  SCAQMD  program.  . .See 
.S(;AQMD  Rule  1309  (“Emission 
Rttduction  Oedits”),  suh.section  (h)(3); 
and  California  Health  &  Safety  Code 
section  40709.6  (“Offset  by  reductions 
credited  to  .stationary  sources  located  in 
another  district”).  Given  the  few 
emissions  sources  on  the  Morongo 
Re.servation,  reliance  upon  emissions 
ntductions  by  sources  off  the 
Reservation  to  offset  emissions  from  any 
major  new  or  modified  sources  on  the 
Re.servation  is  inevitable  and  because  of 
the  limitations  in  state  law  and 
.SCAQMD  rules,  the  availability  of  .such 
omissions  reductions  is  uncertain. 

Therefore,  as  described  above,  in  the 
sjtecific  cinaimstances  presented  here, 
and  based  on  our  review  of  the  record 
from  the  2003  rulemaking,  we  conclude 
that  EPA  erred  in  including  the 
Morongo  Reservation  in  the  2003 
boundary  change  approval.  Because 
Indian  country  was  subsumed  into  a 
larger  area  for  which  the  State  requested 
a  boundary  revision,  EPA  should  not 
have  acted  solely  wiih  respect  to  the 
,State’s  request  under  section 
107(d)(3)(D),  but  should  have  fulfilled 
its  responsibilities  pursuant  to  section 
107(d)(3)(A)-(C),  and  sections  301(a) 
and  301(d)  and  considered  the  relevant 
criteria  from  the  perspective  of  Indian 
country. 

Furthermore,  we  recognize  that  the 
bf)undary  change  has  had  adverse 
regulatory  impacts  on  the  Morongo 
Tribe,  particularly  by  lowering  the  one- 
hour  ozone  N,SR  major  .source  threshold 
from  25  tons  per  year  to  10  tons  per 
year.  This  adverse  regulatory  impact 
continues  to  affect  the  Tribe,  even 
though  the  one-hour  ozone  standard 
was  revok<;d,  effective  on  June  15,  2005 
ji.e.,  one  year  from  the  designations  for 
the  eight-hour  ozone  standard — see  40 
CFR  50.9(b) j. 

With  respect  to  the  one-hour  ozone 
standard  and  the  related  N.SR  major 
source  thresholds,  tlie  Tribe  continues 
to  be  affected  bccau.se,  in  the  wake  of  a 
decision  by  the  I  J.,S.  Court  of  Appeals 
for  the  D(]  (Circuit  challenging  EPA’s 
Phase  I  Imjilomentation  Rule  for  the 
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eight-hour  ozone  standard,’^  the  NSR 
re(piirements  that  had  applied  by  virtue 
of  the  area’s  classification  as  of  lune  15, 
2004  continue  to  apply  under  anti¬ 
backsliding  requirements  established  by 
EPA  for  the  transition  from  the  one-hour 
ozone  standard  to  the  eight-hour  ozone 
standard.  See  77  FR  28424  (May  14, 
2012)  for  information  concerning  the 
NSR  requinmient  and  the  anti- 
backsliding  provisions  for  the  former 
one-hour  ozone  standard.  Thus, 
notwithstanding  the  revocation  of  the 
one-hour  ozone  standard,  the  applicable 
major  source  NSR  thresholds  for  the 
Morongo  Reservation  continue  to  be  10 
tons  per  year,  based  on  the  inclusion  of 
the  Re.servation  in  the  South  Coast 
because  the  South  Coast  was  classified 
as  “Extreme”  for  the  one-hour  ozone 
standard  on  June  15,  2004. 

in  sum,  given  the  on-going  effects  that 
flow  from  our  2003  error,  we  are 
persuaded  to  propose  action  now  to 
cornjct  the  error  in  our  2003  boundary 
change  action  as  it  relates  to  the 
Morongo  Reservation. 

In  considering  how  to  correct  the 
error  in  our  2003  boundary  change 
action,  w'e  have  concluded  from  our 
review  of  the  administrative  record  for 
that  rulemaking  that  EPA  did  not 
commit  an  error  with  respect  to  State 
lands.  Our  propo.sed  action  addre.sses 
only  the  specific  regulatory  impact  on 
the  Morongo  Reservation,  and  otherwise 
leaves  the  2003  action  unchanged.  Thus, 
we  propose  to  rescind  the  2003 
boundary  change  rule  only  with  respect 
to  the  Morongo  Reservation  for  the 
revoked  one-hour  ozone  standard. 

Revocation  of  the  2003  boundary 
change  rule  with  respect  to  the  Morongo 
Reservation  would  return  it  to  its  status 
before  the  2003  boundary  change,  when 
the  Reservation  was  included  in  the 
Southeast  Desert  one-hour  ozone 
nonattainment  area,  (see  section  l.C. 
herein).  In  this  action,  however,  EPA  is 
taking  the  additional  step  of  proposing 
to  revise  the  boundaries  of  the  Southeast 
Desert  to  designate  the  Morongo 
Reservation  as  a  separate  one-hour 
ozone  nonattainment  area.  If  both 
propo.sed  actions  are  finalized,  the 
Morongo  Reservation  would  resume  the 
one-hour  ozone  nonattainment 
cla.ssification  it  previously  shared  with 
the  Southeast  De.sert  (i.e.,  “Severe-17’’). 

We  are  not  proposing  to  rescind  the 
2003  action  with  respect  to  area 
designations  for  any  of  the  other 
standards,  because  the  Tribe  has  not 
faced  any  significant  adverse  regulatory 


South  (Mast  Air  Qiialitv  Management  District  v. 
FPA.  472  F.3ti  8H2  (DC:  C;ir.'2006)  roh  g  cl<!niod  489 
F.3d  1245  (clarifying  that  tho  vacatur  was  limited 
to  the  issues  on  \vhich  the  court  granted  the 
petitions  for  review). 


impacts  from  the  boundary  change  with 
respect  to  tho.se  pollutants.  Otir 
proposed  action  would  not  affect  any 
area  designations  or  cla.ssifications  with 
respect  to  .State  lands. 

(>’.  Proposed  Boundary'  Redesignation  of 
the  Morongo  Reserv'ation  as  a  Separate 
Nonattaintnent  Area  for  the  One-llour 
O'/.one  and  1997  Right-Hour  Ozone 
Standards 

As  noted  previously,  on  May  29, 

2009,  the  Morongo  Tribe  submitted  a 
KHjuest  to  EPA  for  a  boundary  change  to 
create  a  separate  ozone  nonattaintnent 
area,  or  in  the  alternative,  to  move  the 
western  boundary  of  the  C'.oachella 
Valiev  nonattainment  area  westward  to 
include  the  Morongo  Reservation.  As 
noted  above,  we  are  authorized  to 
redesignate  Indian  country  areas  under 
these  circumstances  under  CAA 
.sections  107(d)(3)(A)-(C),  301(a)  and 
301(d). 

Recently,  EPA  issued  a  policy 
(referred  to  herein  as  the  “Tribal 
Designation  Policy")  for  establi.shing 
.separate  air  quality  designations  for 
areas  of  Indian  country.''*  Where  EPA 
receives  a  request  for  a  boundary  change 
from  a  tribe  seeking  to  have  its  Indian 
country  designated  as  a  separate  area, 
the  policy  indicates  that  EPA  will  make 
decisions  regarding  the.se  requests  on  a 
ca,se-by-case  basis  after  consultation 
with  the  tribe.  As  a  matter  of  policy, 

EPA  believes  that  it  is  important  for 
tribes  to  submit  the  following 
information  when  requesting  a 
bfiundary  change:  A  formal  request  from 
an  authorized  tribal  official; 
documentation  of  Indian  country 
boundaries  to  which  the  air  quality 
designation  request  applies; 
concurrence  with  EPA’s  intent  to 
include  the  identified  tribal  lands  in  the 
40  CFR  part  81  table  should  EPA 
separately  designate  the  area;  and  a 
multi-factor  analysis  to  support  the 
request.  .S’ee.Tribal  Designation  Policy, 
pages  3  and  4. 

The  Tribal  Designation  Policy  states 
that  EPA  intends  to  make  decisions 
regarding  a  tribe’s  request  for  a  separate 
air  quality  designation  after  all 
nece.ssary  consultation  with  the  tribe 
and,  as  appropriate,  with  the 
involvement  of  other  affected  entities, 
and  after  evaluating  whether  there  is 
sufficient  information  to  support  such  a 
designation.  Boundary  change  requests 
for  a  separate  air  qiiality  designation 
should  include  an  analysis  of  a  number 


'■•.See  nionioranduni  Rom  .Stephen  D.  Page, 
IJirector,  EPA  Office  of  Air  Quality  Planning  and 
Standards,  to  EPA  Regional  Air  Directors.  Regions 
1-X,  dated  December  20,  2011.  titled  "Policy  for 
Establishing  Separate  Air  Quality  Designations  for 
Areas  of  Indian  Country." 


of  fat;tor.s  (referred  to  as  a  “multi-factor 
analysis,’’)  including  air  quality  data, 
emi.ssion.s-related  data  (including  .source 
emissions  data,  traffic  and  commuting 
patterns,  population  density  and  degree 
of  urbanization),  meteorology, 
geography/topography,  and 
jttrisdictional  boundaries.'"*  EPA 
believes  the.se  factors  are  appropriate  to 
consider  in  acting  under  CAA  .sections 
l()7(d)(3)(A)-(C).  301  (a)  and  301(d). 

On  May  29.  2009,  the  Chairman  of  the 
Morongo  Tribe  submitted  the  Tribe’s 
request  for  a  separate  ozone 
nonattainment  area  that  included  a 
multi-factor  analysis  addressing  air 
quality  data,  emissions  data, 
meteorology,  geography/topography, 
and  jurisdictional  boundaries.  As  such, 
although  submitted  prior  to  release  of 
the  Tribal  Designation  Policy,  the 
Morongo  Tribe’s  request  for  a  boundary 
change  to  create  a  separate  ozone 
nonattainment  area,  in  conjunction  with 
EPA’s  additional  analysis  found  in  the 
technical  support  document  for  this 
proposed  action,  represents  the  type  of 
formal,  official  request  and  supporting 
information  called  for  in  the  policy.'^ 

EPA  recently  reviewed  the  Morongo 
Tribe’s  multi-factor  analysis  in 
connection  with  designating  areas  of  the 
country  for  the  2008  ozone  standard. 
Upon  review  of  the  Tribe’s  analysis  and 
EPA’s  own  supplemental  analysis  in 
light  of  the  Tribal  Designation  Policy, 
EPA  designated  the  Morongo 
Reservation  as  a  separate  nonattainment 
area  for  the  2008  ozone  standard.  See  77 
FR  30088  (May  21,  2012).  We  believe 
that  EPA’s  analysis  and  recent  decision 
to  designate  the  Morongo  Reservation  as 
a  separate  nonattainment  area  for  the 
2008  ozone  standard  is  directly  relevant 
to  our  consideration  of  whether  to  revi.se 
the  boundaries  of  existing  air  quality 
planning  areas  to  designate  the  Morongo 
Re.servation  as  a  separate  nonattainment 
area  for  the  one-hour  and  1997  eight- 
hour  ozone  .standards.  We  recognize  that 
the  three  standards  address  the  same 
pollutant,  and  thus  share  multi-factor 
analyses  and  considerations.'" 

EPA  is  therefore  adopting  the  analysis 
and  rationale  previously  relied  upon  by 
EPA  in  e.stablishing  the  Morongo 
nonattainment  area  for  the  2008  ozone 


'■•'rho  Tribal  Dosignation  I’olicy  also  states  that, 
in  addition  to  information  related  to  the  identified 
factors,  triljes  may  submit  any  other  information 
tliat  they  txdieve  is  impoitant  for  EPA  to  consider. 

In  addition.  EPA  has  consulted  with  the  trilie 
several  times  alxiiit  this  matter. 

"■EPA  also  notes  that  irt  using  many  of  the  same 
factors  found  in  the  2008  ozone  designations 
process,  we  are  using  factors  that  represent  the  most 
current  information  regarding  meteonilogy.  air 
((uality.  etc.  in  the  area  and  therefore  we  Irelieve 
servo  the  purposes  of  being  representative  for  the 
previouslv  established  ozone  standards. 
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standard.  Key  findings  from  the  2008 
ozone  designations  ditcisiun  that  vve  are 
adopting  for  this  |)rt)posed  aetion 
include: 

•  /\;r  qiKilily  data:  The  S(^AQMU-ruii 
monitor  in  Banning  is  located  within 
two  miles  of  the  Morongo  monitor,  and 
data  from  SOAQMD's  Banning  monitor 
is  appro|)rial(>  (or  use  as  a  regulatory 
monitor  and  is  representative  of  air 
(piality  within  the  Morongo  Reservation. 
L’ight-hour  ozone  concentrations 
measured  at  the  S(^AQMD-run  Banning 
ozone  monitor  shows  continued 
violations  of  the  1997  eight-hour  ozone 
standard  and,  ndlec  ting  the  transitional 
nature!  of  the  Banning  Pass  area,  contrast 
with  the  hight'r  design  values  of  the 
South  Coast  Air  Basin  to  the  west  and 
low(!r  design  values  in  Southeast  llt'sert 
to  the  oast;  "• 

•  I^inissions  dtiln:  Sources  of  air 
pollutants  lot;ated  on  or  associated  with 
tin’  Morongo  Rest’rvation  consist  of 
stationary  .seeurces  that  generate  less 
than  20  tons  pe’r  year  (tpy)  of  NOx  and 
less  than  20  tpy  of  VOC,  and  motor 
vehicles  for  travel  associated  with  the 
I.-IOO  residents  andivisitors  to  the 
Morongo  Casino  Rtworl.  In  contrast, 
ozone  |)iecursor  emissions  from  the 
adjacent  l.os  Angeles-South  ('.oast  Air 
Basin  nonattainmf!nt  ar(!a  (i.xceed 
400,000  tpv  of  NOx  and  ovt’r  200,000 
t|)y  of  VO(;,  with  a  total  population  of 
approximately  17  million  people.’'' To 
the  ea.st,  ozone  precursor  emissions 
from  the  adjacent  Riverside  County 
(Coachella  Valiev,  which  was  originally 
part  of  the  .Southeast  lle.stirt  Air  Basin) 
nonattainment  area  exceed  .50,000  tpy  of 
NOx  and  28,000  tpv  of  VOC.  with  a 
population  of  over  2  million  pi’oplf!;-^" 

•  Meteorology:  tinder  most 
meteorological  (.onditions,  air  from  the 
coastal  plain  (i.e.,  .Soutii  Coast)  to  the 
west  is  tunneled  through  Banning  Pass 
to  tlie  dc’sert  arr’a  to  the  east.  As  a 

lli<‘  I'M)  assocfiilcd  with  Iliis  proposHl  lor 
our  iliS.Tilitd  iiiuilvsis  of  (mk :li  ot  the  far  tors.  Our  I'.Sl) 
also  shows  lhal  violations  (  ontiuiD!  for  Iho  ouo  hour 
standard  anil  that  tin-  transitional  i.harai  loristir 
oh.sors'od  lor  tho  di^ht-hour  o/oiio  data  also  applios 
to  thi'  niid-hoiir  ozoiit'  data 

In  purforiuing  our  analvsis.  KI’/\  rolifd  on  data 
Iroiii  thi!  followitig  inoiiitoring  slalions  in  our  air 
rpialilv  systdiii  (.\Q.S):  Kudlaiids  (  '.Q.S  (t0('.-()71- 
•lOtta).  Hanning  (AQ.S  ttttli-IMiS-tMn  2).  anil  t’alni 
.Springs  (AQ.S  (»t)l)-t)li."i-."ilKil ).  F.I’.A  lajliovos  that  tho 
llaiining  monitor,  givim  its  proxiniitv,  is 
rupresi’ntative  ot  thi-  Morongo  Indian  (anintrv's  ait 
ipiality.  KI’A  also  notos  that,  ivhih*  tho  Morongo 
TrilHi  opiiratus  its  own  motiitor.  wo  diil  nut  nso  that 
data  lor  this  action. 

'■’SiH!  page  ."i  of  tho  Morongo  portion  of  the  2IK)K 
night-hour  ozone  stiindard  rSI)  found  at  /ilfp  // 

M  Miv  i7«i.goi/g;o(r;ir//(n'r'/ozon('/rye.s/g;iriffons/ 
200ttsltindurds!<iui  iimi'»ts/l\i)  f.'/l  TSl)  FINAL  gdl 
^"See  page  (i  of  the  Morongo  portion  of  the  201IH 
eiglit-liour  ozone  standard  TSI)  found  at  liltp:// 
HM’w.f‘iHi.f>ov/)>nnindli-vid(>7.(tnp/desi)iniiti(ins/ 
200Hstiiiidards/d<)i:iinifnts/Hf)  (.'.4  TSl)  FINAI-.fidl 


ozone  standard.  Alternatively,  the 
Agency  could  establish  a  .separate 
nonattainment  area  for  the  Morongo 
Restirvation  as  it  did  for  the  2008  eight- 
hour  ozone  standard. 

However,  taking  into  account  the 
minimal  amount  of  emissions  associated 
with  activitit!S  on  the  Morongo 
Reservation  and  corresponding  minimal 
contribution  to  regional  ozone 
violations,  we  believe  that  in  these 
circumstances  it  is  appropriate  to  assign 
particular  weight  to  the  jurisdictional 
boundaries  factor,  and  it  is  consistent 
with  the  principles  for  designations  of 
Indian  country  set  forth  in  the  Tribal 
Designation  Policy.  Moreover,  the  Tribe 
has  invested  in  the  development  of  its 
own  air  program,  including  operation  (jf 
weather  stations  and  an  air  monitoring 
station,  and  has  expressed  interest  in 
development  of  its  own  permitting 
program.  Under  the  jurisdictional 
boundaries  factor,  w<!  find  that 
rfidesignation  of  the  Morongo 
Ri!servation  as  a  separate  ozone 
nonattainment  area  for  the  one-hour 
ozone  and  1997  eight-hour  ozone 
standards  would  bo  appropriate. 
Therefore,  consistent  whth  the 
designation  of  the  Morongo  Reservation 
for  the  2098  ozone  standard,  we  propo.se 
to  revise  the  boundaries  of  the  .Southeast 
Desert  one-hour  ozone  nonattainment 
area  and  the  boundaries  of  the  South 
Coast  1997  eight-hour  ozone 
nonattainment  area  to  designate  the 
Morongo  Riiservation  as  a  separate 
nonattainment  area  for  the  one-hour  and 
1997  eight-hour  ozone  standards. 


mountain  pass  area,  the  nn’teorology  is 
dissimilar  from  that  of  (lither  the  coastal 
plain  to  the  west  or  th(!  desert  area  to 
the  east,  fhe  winds  art!  more  fretpient 
and  strong(!r,  with  a  more  wt!.sttirlv 
component,  than  thost!  in  most  of  the 
coastal  |)lain,  and  the  t(!tnperatures  vary 
mf)n!  than  in  most  of  tlm  coastal  plain 
but  not  as  much  as  in  tlu!  de.sert  area  to 
the  east.^'  Thus,  in  soini!  ways,  the 
Banning  Pass  is  transitional  b(!tw(!(!n  tin! 
coastal  and  desert  ansis;  in  f)th(!r  ways, 
as  a  mountain  pass,  the  Banning  Pass  is 
simply,  unlike  either  anuf  to  the  wr!st  or 
(!ast; 

•  Geography/iopogiaphy:  The 
topographical  charactt!ristic.s  of  thi! 
Banning  Pass  criMte  very  different 
climatic  conditions  than  found  in  thi! 
coastal  plain  to  the  west  or  the  desert 
ar(!a  to  the  east,  such  as  persistently 
strong  westerly  air  ilow  that  is 
compressed  and  channeled  by  the 
elevated  land  mass  of  the  Pass  itself  and 
till!  .steep  mountain  peaks  to  thi!  north 
and  .south;  and 

•  jiirisiiictionol  boundaries:  Although 
I  he  Morongo  Reservation  contains 
stationary  and  mobile  sources  of  ozone 
precursors,  the  magnitude  of  ozone 
precursor  emissions  is  very  small 
compared  to  emissions  from  the 
adjacent  Los  Angeles-.South  (xiast  .Air 
Basin  and  Cloachiilla  Valley 
nonattainment  areas.  Becau.se  the 
analysis  of  factors  does  not  conclusively 
indicate  that  the  sources  located  on  the 
Moroiigo  Reservation  contribute  to 
nonattainment  in  the  surrounding  area, 
LPA  believes  that  consistent  with  the 
principles  .set  forth  in  the  Tribal 
l)esignation  Policy,  the  jurisdictional 
boundaries  factor  is  especially 
important  in  the  decision-making 
jiroc.ess  for  designating  the  Morongo 
Reservation. 

.Air(|uality  data,  meteorology  and 
topography  indicate  that  the  Morongo 
Reservation  experiences  transitional 
conditions  characteristic  of  mountain 
pass  area  through  which  pollutants  are 
channeled  from  a  higblv  urbanized 
metropolitan  nonattainment  area  to  the 
west  to  the  relatively  less  developed 
nonattainment  area  to  the  east, 
(ionsidering  the  three  factors  of  air 
quality  data,  meteorology,  and 
topography,  LPA  could  reasonably 
include  the  Morongo  Reservation  in 
either  the  South  (ioast  nonattainment 
area  to  the  west,  or  the  .Southeast  Desert 
nonattainment  area  to  the  east,  as  LPA 
has  done  in  the  past  for  the  one-hour 
ozone  standard  and  the  1997  eight-hour 


Mcloorolonii;,-!!  inlorniiition  lor  tlio  Moroii;;o 
Ko.si'o  alion  is  Iroiii  JltOS-JOllH  \Vi‘(ithi‘r  unit  Air 
Qn(dily  SiJimiKirv.  proparoil  l)V  llm  .Morongo  Hand 
III  Mission  Indians.  Knvironinnntal  t’roli'i  lion 
IJiiparUniMil,  'I'rilial  Air  I’rogratn.  Angus!  21110. 


Ill.  Summary  of  Proposed  Action  and 
Request  for  Public  Comment 

Under  section  110(k){0)  of  tliefiAA, 
KPA  is  proposing  to  correct  an  error  in 
a  2003  final  action  that  revised  the 
boundaries  between  areas  in  Southern 
California  established  under  the  (^AA 
for  the  purposes  of  addressing  the 
standard  for  one-hour  ozone.  EPA  has 
determined  that  the  Agency  erred  in  the 
2003  final  action  to  change  the 
bounrlarv  of  the  South  (aiast  Air  Basin, 
which  enlarged  the  basin  to  inc.lude  all 
of  the  Banning  Pa.ss  area.  In  taking  that 
action.  KI’A  failed  to  consider  the 
presence  of  Indian  country  (i.e..  the 
Morongo  Reservation)  located  therein. 
KPA  thus  failed  to  consider  the  status  of 
the  Indian  country  under  the 
approjiriate  statutory  and  regulatory 
provisions  when  it  evaluated  and  acted 
upon  the  .State’s  boundary  change 
request.  KPA  believes  that  its  error 
resulted  in  regulatory  con.sequences  for 
the  Morongo  'fribe  that  ju.stify  making  a 
correction. 


'2.Si:o  77  I'R  .lOOHK,  liiiltill  MilV  21. 2(112. 
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Specifically,  EPA  is  proposing  to 
rescind  the  2003  final  action,  as  it 
pertains  to  tin*  Morongo  Reservation  for 
the  one-hour  ozone  standard.  This 
proposed  action  would  not  affect  the 
designations  and  Glassifications  of  State 
lands. 

.Second,  under  CAA  section  107(d)(3), 
301(a)  and  301(d),  we  propose  to  revise 
the  boundaries  of  the  .Southea.st  Desert 
to  designate  the  Morongo  Reservation  as 
a  separate  nonattainment  area  for  the 
one-hour  ozone  standard  and  to  classify 
the  Morongo  Re.servation  as  “.Severe- 
17,”  i.e.,  consistent  w'ith  its  prior 
classification  when  it  was  included  in 
the  Southeast  Desert.  Third,  also  under 
CAA  section  107(d)(3),  301(a)  and 
301(d),  we  are  proposing  to  revise  the 
boundaries  of  the  South  Coast  to 
designate  the  Morongo  Reservation  as  a 
s(;parate  nonattaininent  area  for  the 
1907  eight-hour  ozone  standard  and  to 
classify  the  Morongo  Reservation  as 
“,Severe-17,”  i.e.,  consistent  with  its 
original  classification  when  it  was 
included  in  the  South  Coast. 

We  are  proposing  to  redesignate  the 
Morongo  Reservation  as  a  separate  air 
quality  planning  area  for  tlie  one-liour 
ozone  and  1997  eight-hour  ozone 
standards  based  on  our  conclusion  that 
factors  such  as  air  quality  data, 
meteorology,  and  topography  do  not 
definitively  support  inclusion  of  the 
Reservation  in  either  the  South  Coast  or 
the  Southeast  Desert  air  quality 
planning  areas,  that  Morongo 
Reservation  emissions  sources 
contribute  minimally  to  regional  ozone 
concentrations,  and  that  the 
jurisdictional  boundaries  factor  should 
be  given  particular  weight  under  these 
circumstances. 

If  finalized  as  proposed,  the  Morongo 
air  quality  planning  area  for  the  one- 
hour  and  1997  eight-hour  ozone 
.standards  would  have  the  same 
boundaries  as  the  Morongo 
nonattainment  area  for  the  2008  eight- 
hour  ozone  .standard.  Moreover,  if 
finalized  as  proposed,  new  or  modified 
stationary  sources  proposed  for 
construction  on  the  Morongo 
Reservation  would  be  subject  to  the  NSR 
major  .source  thresholds  for  “.Severe-17” 
ozone  nonattainment  areas,  rather  than 
the  more  stringent  thresholds  for 
“Extreme”  ozone  nonattainment  areas. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document 
and  will  accept  comments  for  the  next 
30  days.  These  comments  will  be 
considered  before  taking  final  action. 


IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  128B6  [.'58  ER 
.'51735  (Octol)er  4,  1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMR  review  and  the 
n;quirements  of  the  Executive  Order. 

The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  rnon;  or  adversely  affect  in  a 
material  way  the  ef:onomy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
.safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwi.se 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  rai.se  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  Under  Executive  Order  1286(5  (58 
FR  51735,  October  4,  1993),  this 
proposed  action  is  not  a  “.significant 
regulatory  action”  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  For  this 
reason,  this  propo.sed  action  is  also  not 
subject  to  Executive  Order  13211, 
“Actions  Concerning  Regulations  That 
.Significantly  Affect  Energy  Supply, 
Di.stribution,  or  Use”  ((56  f'R  28355,  May 
22,  2001).  This  propo.sed  action  would 
merely  correct  an  error  in  a  previous 
rulemaking  and  redesignate  certain  air 
(juality  planning  area  boundaries,  and 
thereby  reinstate  certain  CAA 
designations  and  corresponding 
reqairements  to  which  the  affected  area 
had  previously  been  subject. 

B.  Paperwork  Reduction  Act 

This  proposed  action  does  not  impo.se 
an  information  collection  burden  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  proce.ssing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 


previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  njspond  to  a  collection  of 
information;  .search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U..S.C.  3501  et  seq.).  An  agency  may 
not  conduct  or  sponsbr,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  in  40  CFR  are  listed  in  40 
CFR  part  9. 

C.  Regulatory  Flexibility  Act  (UFA) 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notif:e  and  comment 
rulemaking  requirements  under  the 
Administrative  F^rocedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  .Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  a.ssessing  the  impacts 
of  today’s  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  Small  Business 
Administration’s  (.SBA)  regnlations  at  13 
tiFR  121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  le.ss 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterpri.se  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  After  considering 
the  economic  impacts  of  today’s  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  not 
im{)ose  any  direct  requirements  on 
small  entities.  EPA  is  proposing  to 
correct  an  error  in  a  previous 
rulemaking  and  redesignate  certain  air 
quality  planning  area  boundaries,  and 
thereby  reinstate  certain  CAA 
designations  and  corresponding 
requirements  to  which  the  affected  area 
had  previously  been  subject.  This 
proposed  action  is  intended  to,  among 
other  purposes,  facilitate  and  support 
the  Morongo  Tribe’s  efforts  to  develop  a 
tribal  air  permit  program  by  re¬ 
establishing,  within  the  Morongo 
Reservation,  the  less-stringent  New 
Source  Review  major  source  thresholds 
that  had  applied  under  the  area’s 
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previous  ‘‘Severe-17”  classification  for 
the  one-hour  ozone  standard. 

U.  Unfundvd  Mandatos  livform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1095  (UMRA),  Public 
Law  lt)4— 4,  establishes  recjuirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FPA  generally  must  prepare  a  w'ritten 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  “Federal  mandatefi”  that  may 
result  in  expenditures  to  .Slate,  local, 
and  tribal  governments,  in  tbe  aggn'gate, 
or  to  the  private  s»?ctor.  of  $100  million 
or  mori!  in  any  on*;  year,  before 
promulgating  an  FPA  rule  for  which  a 
written  .statement  is  needed,  .section  20.5 
of  thft  UMRA  generallv  recpiires  FPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  i:oslly,  most  cost- 
effective  or  least  burdensome  alternative? 
that  achieves  the  objeictives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsi.stent  with 
applicable  law.  Moreover,  s«?ction  205 
allows  FPA  to  adiept  an  alternative  other 
than  the  least  (;ostly.  most  ce)st-effective 
or  lea.st  burdensome  alternative  if  the 
Administrator  publishes  w’ilh  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  FPA  establishes 
any  regulatorv  n?quirements  that  may 
significantly  m  uni(juely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developtid 
under  section  205  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  FPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Today’s 
jiroposed  nde  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
.State,  local,  or  tribal  governments  or  the 
private  sector.  The  proposed  rule 
imposes  no  enforceable  duty  on  any 
.State,  local  or  tribal  governments  or  tin; 
private  sector.  In  anv  event,  liPA  has 
determined  that  this  proposed  rule  does 
not  contain  a  F’ederal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  .State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
priv'ate  sector  in  any  one  year.  Thus, 
today  s  proposed  rule  is  not  subject  to 
the  requirements  of  sections  202  ami 
205  of  the  UMRA. 


K.  IixccntJvn  Order  13132:  Fcderulisni 

Fxecutive  Order  15152,  entitled 
“iMideralism”  (04  FR  45255,  August  H), 

I '199).  requires  FIPA  to  develop  an 
accountable  process  to  ensure 
“meaningful  and  timely  input  by  .State 
and  local  officials  in  the  development  of 
regulatory  policies  that  hav(?  federalism 
implications.”  “Policies  that  have 
federalism  implications"  is  defined  in 
the  fvxecutive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  Stales,  on  lln?  relationship 
betw'een  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.”  This 
proposed  action  also  does  not  have 
i'■ederalism  implications  bei.ause  it  does 
not  have  substantial  direct  effects  on  the 
Slates,  on  the  relationship  between  the 
national  government  and  the  .States,  or 
on  the  distribution  of  pow(;r  and 
res|)onsibilities  among  the  various 
levels  of  government,  as  spt;cified  in 
Ivxetaitive  Order  13152  (H4  F’R  45255, 
August  It),  1999).  This  propo.sed  action 
would  merely  correct  an  error  in  a 
previous  rulemaking  and  redesignate 
certain  air  quality  planning  area 
boundaries,  and  thereby  reinstate? 
certain  CiAA  designations  and 
corn?sponfling  r(?quin?nients  to  which 
the  afh?cted  area  had  preeviously  be?»?n 
subj«?ct,  and  do(?s  not  alter  the 
relationship  or  the  distribution  of  pow(?r 
and  n?sponsibilit ies  establish»?fl  in  tin? 
(’,h?an  Air  Act. 

/•'.  Executive  Order  13175:  Oonxultation 
und  Oonrdination  With  ludiun  Tribal 
Ooverninents 

Fxecutive  Order  15175.  «?ntitl(?d 
“Consvdtation  and  (Coordination  w'ith 
Indian  Tribal  Oovernm«?nts”  (T>5  FR 
1)7249,  November  9,  2()0()),  reqiUr(?s  FPA 
to  d(?velop  an  accountable?  preieie.ss  tej 
ensure  “meaningful  and  timelv  iiqnit  by 
tribal  eefficials  in  the  elevelopment  of 
reigulatorv  policie?s  that  have  tribal 
implicatie)ns.”  “Pe)licie?s  that  have  tribal 
implie:ations”  are  ele?fine?el  in  the? 
Fxeeailive  Orde?r  to  incluele  re?gulatie)ns 
that  have  “substantial  direct  effects  on 
eene?  etr  ineere  Inelian  tribes,  on  the 
re?lationship  be?tw'e?e?n  the  Federal 
gove?rnment  and  the  Inelian  tribes,  or  een 
the  elislribution  of  pc  ve?r  anel 
re?sponsibilitie?s  be?tween  the  F’e?ele?ral 
ge)ve?rnment  anel  Indian  trilK?s.”  Uneli?r 
se)e;tiejn  5(b)  of  Fxeeaitive  Oreie?r  15175, 
FCPA  may  neit  issue  <i  re?gulation  that  bees 
tribal  implicatieens,  that  iinpe)se?s 
seibstantial  eliretet  compliance  e:e)sts,  and 
that  is  ne)t  re?qeiire?el  by  statute.  unle?.ss 
the  Federal  gejvernment  provieie?s  the? 
funds  ne?cesseiry  to  pay  the  direect 
e;e)mpliance  eeeests  ine:urre?d  bv  tribal 


ge)vernments,  eer  FPA  consults  with 
tribal  officials  e?arly  in  the  proceess  of 
eleveloping  the  preeposed  regulation. 

Under  seectieen  5(c)  of  Fxe?cutive  Order 
15175,  FPA  nuey  not  issue  a  reegulation 
that  has  tribal  implie.aiions  and  that 
l)re?emi)ts  tribal  law',  unle?.ss  the  Agency 
consults  with  tribal  officials  e?arly  in  the? 
pre)e:ess  of  developing  the  proposed 
re?gulatie)n. 

FPA  has  concluded  that  this  action 
w'ould  have  tribal  implicafions.  In  2009. 
the  Morongo  Tribe  requested  that  FPA 
e:re?ate  a  .separate  area  for  the  Morongo 
Reservation  in  part  due  to  the  adverse 
re?gulatory  impacts  resulting  from  the 
Agenev's  2003  boundary  change  action. 
FPA  f;onsidtt?d  with  representatives  of 
the  Morongo  Tribe  prior  to,  and 
following,  the  Tribe’s  2009  boundary 
change  request,  concerning  the  issues 
covered  herein.  In  today’s  proposed 
action,  FPA  is  respt)nding  to  the  Tribe’s 
2009  boundarv  change  request  and  has 
l)roposed  an  action  that  would  eliminate 
the  adverse  regulatory  impacts  arising 
from  FPA’s  2005  boundary  change 
action.  As  described  herein,  we  agree 
with  the  'Tribe  that  the  boundary  should 
be  corrected  to  rellecl  their  concerns.  As  ’ 
proposed,  this  action  w'ill  neither 
impose  substantial  direct  compliance 
costs  on  tribal  governm(?nts,  nor 
pr(?empt  tribal  law.  Rather,  the  proposerl 
action  w'ould  relieve  the  'Tribe  of  the 
additional  requirements  that  flowed 
from  the  boundary  change  and 
corrt?sponding  change  in  U.AA 
designations  and  classifications.  Thus, 
the  r(?quin?ments  of  sections  5(b)  and 
5(c)  of  the  Fxecutive  Order  do  not  apply 
to  this  rule. 

O.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

F^xecutive  Order  15045:  “Protection  of 
(8iildron  from  Fnvironmental  Health 
Risks  and  .Safety  Risks”  (B2  FR  19885, 
April  25,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  “economically 
significant”  as  defined  under  Fxecutive 
Order  12Bti(),  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
FPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  chilrlren.  If 
the  r(?gulatory  action  meets  both  criteria, 
tbe  Agency  must  evaluate  the 
environmental. health  or  safety  effects  of 
the  planned  rule  on  children,  and 
(?xplain  w’hy  the  |)lanned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  not  subject  to  Fxecutive 
Order  13(Jt45  “Protection  of  Children 
from  Environmental  flealth  Risks  and 
.Safetv  Risks”  (82  F'R  19885,  April  25, 
1997),  because  it  is  not  economically 
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significant  as  defined  in  Executive 
Oder  12866,  and  becau.se  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  rule  present  a 
disproportionate  risk  to  children. 

//.  National  Technology  Transfer 
Advancenwnt  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  19‘).6  (“NTTAA”),  Public  Law 
104-113,  12(d)  (1.3  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  he  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  {e.g., 
materials  specifications,  test  methods, 
.sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  El’A  to 
provide  (k)ngress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
proposed  rule  does  not  involve 
establishment  of  technical  standards, 
and  thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  II.S.(].  272  note)  do  not  apply  to  this 
action. 

I.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  (59  FR  7629 
(February  16,  1994))  establishes  federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

EPA  has  determined  that  this 
propo.sed  action  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low-income  populations 
becau.se  it  does  not  directly  affect  the 
level  of  protection  provided  to  human 
health  or  the  environment.  In  this 
action,  EPA  is  proposing  to  correct  an 
error  in  a  previous  rulemaking  and 
redesignate  certain  air  quality  planning 
area  boundaries,  and  thereby  rein.state 
certain  CAA  designations  and 
corresponding  requirenjents  to  which 


the  affected  area  had  previously  been 
subject. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  National  parks,  Ozone, 
Wilderness  areas. 

Datful:  l)(n;enilH!r  20,  2012. 

)ared  Hlumenfeld, 

Itegioniil  Adininisirutor.  /?eg/oji  IX 

|FR  Doc.  2012-:tl.SS7  Filiicl  12^.51-12;  iim) 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Parti? 

[Docket  No.  FWS-R9-ES-2009-0094:  450 
003  0115] 

RIN  10ia-AY64 

Endangered  and  Threatened  Wildlife 
and  Plants;  Listing  the  Honduran 
Emerald  Hummingbird 

agency:  Fish  and  Wildlife  .Service, 
Interior. 

ACTION:  Proposed  rule;  12-month 
finding. 

SUMMARY:  We,  the  II. .S.  Fish  and 
Wildlife  .Service  (Service),  propose  to 
list  as  endangered  the  Honduran 
emerald  hummingbird  (Amazilia  luciae) 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act).  This  species  is 
endemic  to  a  small  area  in  Hondura.s, 
and  the  population  is  estimated  to  he 
less  than  1,000  and  decreasing.  Its 
suitable  habitat  has  decreased  in  the 
past  100  years  and  continues  to 
diminish.  This  document  also  .serves  as 
the  completion  of  the  status  review  (also 
known  as  the  12-month  finding).  We 
seek  information  from  the  public  on  the 
proposed  listing  for  this  species. 

OATES:  We  will  consider  comments  and 
information  received  or  postmarked  on 
or  before  March  4,  2013. 

ADDRESSES:  You  may  submit  comments 
by  one  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
w^'w.regulations.gov.  Follow  the 
instructions  for  submitting  comments 
on  Docket  No.  P’W.S-R9-ES-2009-0094. 

•  V.S.  mail  or  hand-delivery:  Puhlk: 
('omments  Proce.ssing,  Attn:  FW.S-R9- 
ES-2009-0094,  Division  of  Policy  and 
Directives  Management;  U..S.  F'ish  and 
Wildlife  Service;  4401  N.  Fairfax  Drive, 
M.S  2042-PDM;  Arlington,  VA  22203. 

We  will  not  accept  comments  by 
email  or  fax.  We  will  po.st  all  comments 
on  http://www.regidations.gov.  This 


generally  means  that  we  will  post  any 
personal  information  you  provide  us 
(see  the  Information  Requested  .section 
below  for  more  information). 

FOR  FURTHER  INFORMATION  CONTACT: 

Janine  Van  Norman,  Chief,  Branch  of 
Foreign  .Species,  Endangered  .Spet;ies 
Program,  U..S.  P'ish  and  Wildlife  Service, 
4401  Norih  Fairfax  Drive,  Room  420, 
Arlington,  VA  22203;  telephone  703- 
358-2171  If  you  use  a 
telecommunications  device  for  the  deaf 
('I’DD).  call  the  Federal  Information 
Relay  Service  (FIRS)  at  800-877-8339. 

Background 

Section  4(h)(3)(B)  of  the  Endangered 
Species  Act  (E.SA)  (16  U..S.C.  1531  et 
seq.)  requires  that,  for  any  petition  to 
revise  the  Federal  Lists  of  Endangered 
and  Threatened  Wildlife  and  Plants  that 
contains  substantial  scientific  or 
commercial  information  that  listing  the 
species  may  he  warranted,  we  make  a 
finding  within  12  months  of  the  date  of 
receipt  of  the  petition  (“12-month 
finding”).  In  this  finding,  we  determine 
whether  the  petitioned  action  is;  (a)  Not 
warranted,  (b)  warranted,  or  (c) 
warranted,  hut  immediate  propo.sal  of  a 
regulation  implementing  the  petitioned 
action  is  precluded  by  other  pending 
proposals  to  determine  whether  species 
are  endangered  or  threatened,  and 
expeditious  progress  is  being  made  to 
add  or  remove  qualified  species  from 
the  Federal  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants.  Section 
4(h)(3)((')  of  the  ESA  requires  that  we 
treat  a  petition  for  which  the  reque.sted 
action  is  found  to  be  warranted  but 
precluded  as  though  resubmitted  on  the 
date  of  such  finding,  that  is,  requiring  a 
subsequent  finding  to  be  made  within 
12  months.  We  must  publish  the.se  12- 
month  findings  in  the  Federal  Register. 

In  this  document,  we  announce  that 
listing  this  .species  as  endangered  is 
warranted,  and  we  are  issuing  a 
proposed  rule  to  add  this  species  as 
endangered  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife. 
Prior  to  issuing  a  final  rule  on  this 
proposed  action,  we  will  take  into 
consideration  all  comments  and  any 
additional  information  we  receive.  Such 
information  may  lead  to  a  final  rule  that 
differs  from  this  proposal.  All  comments 
and  recommendations,  including  names 
and  addres.ses  of  commenters,  will 
become  part  of  the  administrative 
record. 

Petition  History 

On  October  28,  2008,  the  .Service 
received  a  petition  dated  October  28, 
2008,  from  Mr.  David  Anderson  of 
Louisiana  State  University  on  behalf  of 
The  Hummingbird  .Societv  of  .Sedona. 
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Arizona;  The  Hummingbird 
Conservancy  of  Butte,  Montana:  Clos 
LaChance  of  San  Martin,  California; 
Honduran  Environmental  Network  for 
Sustainable  Development  of  La  Ceiba, 
Honduras;  Fundacion  Parque  Nacional 
Pico  Bonito  of  La  Ceiba,  Honduras; 
EcoLogic  Development  Fund  of 
Cambridge,  Massachusetts;  and  Crowell 
and  Moring,  LLP  of  the  District  of 
Columbia,  requesting  that  we  list  the 
Honduran  emerald  hummingbird  as 
endangered  under  the  Act.  The  petition 
clearly  identified  itself  as  a  petition  and 
included  the  requisite  identification 
information  required  at  50  CFR 
424.14(a).  In  response  to  the  petitioners’ 
retjuest,  we  sent  a  letter  to  Mr.  Anderson 
dated  December  5.  2008  acknowledging 
receipt  of  the  petition.  The  petition  also 
included  a  letter  from  the  Honduras 
Ambas.sador,  Roberto  Flores  Bermudez, 
to  Secretary  Salazar,  dated  January  23, 
2009,  in  support  of  this  petition.  We 
also  received  subsequent  letters 
supporting  the  petition  to  list  this 
species  from  the  Francis  Lewis  High 
School  Key  Club  on  February  12,  2009, 
the  Lehman  College  Key  Club  on 
February  20,  2009,  and  the  Ecologic 
Development  F’und  on  April  8,  2009. 

Previous  Federal  Actions 

On  June  23,  2010,  we  published  a  90- 
day  finding  (75  FR  35746)  on  the 
petition  announcing  that  we  would 
initiate  a  status  review  to  determine  if 
listing  this  species  is  warranted.  This 
proposed  listing  determination 
constitutes  our  12-month  finding  on  the 
petition  to  li.st  this  species  as 
endangered. 

Peer  Review 

We  are  .seeking  comments  from 
independent  species  experts  to  ensure 
that  our  listing  proposal  is  based  on 
scientifically  sound  data,  assumptions, 
and  analy.ses.  We  have  invited  the.se 
peer  review'ers  to  comment  on  our 
specific  assumptions  and  conclusions  in 
this  listing  proposal.  Because  we  will 
consider  all  comments  and  information 
rticeived  during  the  comment  period, 
our  final  determination  may  differ  from 
this  propo.sal. 

Information  Requested 

We  intend  that  any  final  actions 
resulting  from  this  pro{)osed  rule  will  be 
based  on  the  best  scientific  and 
«;ommercial  data  available.  Thereftsre, 
wo  request  comments  or  information 
from  the  (k)vernment  of  Honduras,  the 
.scientific  community,  or  any  other 
interested  parties  concerning  this 
proposed  rule.  We  |)articularly  seek 
clarifying  information  concerning: 


(1)  Information  on  the  species’ 
taxonomy,  distribution,  habitat  selection 
(especially  breeding  and  foraging 
habitats),  diet,  and  population 
abundance  and  trends  (espe{:ially 
current  recruitment  data)  of  this  species. 

(2)  Information  on  the  effects  of 
habitat  loss  and  changing  land  uses  on 
the  distribution  and  abundance  of  this 
species  and  its  principal  food  sources 
over  the  short  and  long  term. 

(3)  Information  on  whether  changing 
climatic  conditions  (i.e.,  increasing 
intensity  of  hurricanes  or  drought)  are 
affecting  the  species,  its  habitat,  or  its 
food  sources. 

(4)  Information  on  the  effects  of  other 
potential  factors,  including  live  capture 
and  collection,  dome.stic  and 
international  trade,  predation  by  other 
animals,  and  di.sea.ses  of  this  species  or 
its  principal  food  sources  over  the  short 
and  long  term. 

(5)  Information  on  management 
programs  for  hummingbird 
conservation,  including  mitigation 
measures  related  to  conservation 
programs,  and  any  other  private  or 
governmental  conservation  programs 
that  benefit  this  species. 

(6)  Genetics  and  taxonomy. 

(7)  The  factors  that  are  the  basis  for 
making  a  listing  determination  for  a 
species  under  section  4(a)  of  the  Act  (16 
U.S.C.  1531  et  seq.),  which  are: 

(a)  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  rangiv, 

(b)  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purpo.ses; 

(c)  Disease  or  predation; 

(d)  The  inadequacy  of  existing 
regulatory  mechanisms;  or 

(e)  Other  natural  or  manmade  factors 
affoi:ting  its  continued  existence. 

Please  include  sufficient  information 
with  your  submission  (such  as  bill 
references)  to  allow  us  to  verify  any 
scientific  or  commercial  information 
you  include.  Submissions  merely  stating 
support  for  or  ojiposition  to  the  action 
under  consideration  without  providing 
supporting  information,  although  noted, 
will  not  be  considered  in  making  a 
determination.  Set:tion  4(b)(1)(A)  of  the 
ESA  directs  that  detitrminations  as  to 
whether  any  species  is  an  endangered  or 
llireatened  species  must  be  made 
“solely  on  the  basis  of  the  best  .scientific 
and  commercial  data  availalile.” 

Public  Hearing 

At  this  time,  we  do  not  have  a  public 
bearing  .scheduled  for  this  proposed 
rule.  The  main  purpose  of  most  public 
bearings  is  to  obtain  publit:  testimony  or 
comment.  In  most  cases,  it  is  sufficient 
to  submit  comments  tlirougli  the  Federal 


eRulemaking  Portal,  described  above  in 
the  ADDRESSES  section.  If  you  would  like 
to  request  a  public  hearing  for  this 
proposed  rule,  you  must  submit  your 
request,  in  writing,  to  the  person  listed 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  .section  by  February  19,  2013. 

Species  Information 

Taxonomy 

This  species  was  first  taxonomically 
described  by  Lawrence  in  1867  and 
placed  in  the  Trochilidae  family  as 
Amazilia  luciae  (UNEP-WCMG  2009a, 
p.  1).  Common  names  for  the  species 
include  Honduran  emerald 
hummingbird,  Ariane  De  Lucy  (French), 
and  colibri  esmeralda  Hondurena 
(Spanish).  The  Honduran  emerald 
hummingbird  is  also  known  by  the 
synonyms  Polyerata  luciae  and 
Thaumatias  luciae  (Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)).  BirdLife  International  (BLI) 
and  CITES  both  recognize  the  species  as 
Amazilia  luciae  (BLI  2008,  p.  1). 
Therefore,  we  accept  the  species  as 
Amazilia  luciae,  which  also  follows  the 
Integrated  Taxonomic  Information 
System  (ITI.S  2009).  ITIS  is  a  database 
maintained  by  a  partnership  of  II.S., 
Canadian,  and  Mexican  federal 
government  agencies,  other 
organizations,  and  taxonomic  specialists 
to  provide  taxonomic  information. 

Description 

The  Honduran  emerald  hummingbird 
is  in  the  family  Trochilidae  (BLI  2008, 
p.  1;  Sibley  and  Monroe  1993,  1990). 

The  species  is  a  medium-sized 
hummingbird  with  an  average  length  of 
9.5  centimeters  (3.7  inches)  (BLI  2008, 
p.  2).  There  are  more  than  325 
hummingbird  species  and  they  exhibit  a 
wide  range  of  flight-related  morphology 
and  behavior,  ba.sed  on  ecological 
factors  (Altshuler  and  Dudley  2002,  p. 
2,325).  As  do  all  hummingbirds,  the 
Honduran  emerald  hummingbird 
exhibits  slight  sexual  dimorphism, 
which  is  demonstrated  in  the  coloring  of 
its  plumage.  'I'he  male  has  an  iridescent 
blue-green  throat  and  upper  chest  and 
occasionally  has  a  grey  mottled 
coloring.  Its  back  is  an  emerald  green 
color,  the  ventral  (underneath)  side  of 
the  bird  is  pale  grey  with  mottled  green 
sides,  and  the  tail  is  bright  green  with 
a  bronze  hint  on  the  upper  tail  coverts 
(BLI  2008,  p.  1).  The  bill  is  black  with 
a  red  mandible  and  dark  tip,  and  has  a 
slightly  longer,  more  decurved 
(downward  curving)  bill  than  the 
clo.sely  related  species  A.  Candida 
(Monroe  1968,  p.  182).  The  plumage  of 
the  female  is  less  brilliant  (BLI  2008,  p. 
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2).  The  tail  of  the  female  contains  a  grey 
tip,  and  the  band  of  distinctive  coldr  on 
the  throat  of  the  female  hummingbird  is 
narrower,  with  pale  edges  (BLI  2008,  p. 

2;  Monroe  1988,  p.  183).  juveniles  have 
grayish  throats  spotted  with  turquoise 
(BLI  ZOOS,  p.  2). 

Biology 

Limited  informatitjii  is  available  on 
the  Honduran  emerald  hummingbird’s 
behavior  and  life  history  (Anderson 
2010,  p.  2).  In  1988,  a  bird  was  observed 
defending  a  territory  of  10  m^  (108  ft^), 
suggesting  that  the  species  may  Im; 
territorial  (Collar  vt  al.  1992,  p.  493; 
Howell  and  Webb  1989,  p.  043),  as  are 
many  hummingbird  species.  This 
species  has  been  observed  feeding  at 
heights  between  0..5  to  10  m  (2  to  32  ft) 
(Howell  and  Webb  1989,  p.  043). 

As  witl)  all  bummingbird  spcjcies,  the 
Honduran  emerald  relies  on  nectar- 
producing  flowers  for-food,  but  also 
relies  on  insects  and  spiders  as  sources 
of  protein  (BLI  2008,  p.  3;  C.ollar  el  al. 
1992,  j).  494).  Hummingbirds  are  known 
to  “disperse"  rather  than  “migrate”  in 
the  sense  tliat  they  do  not  follow 
routine^  standard,  round-trij) 
movements;  they  follow  sources  of  food 
availability  (Berthold  at  al.  2003,  pp. 
40-41). 

Population 

B(4ween  1988  and  1990  there  was  a 
notable  decrease  in  reported 
occurrences  of  Honduran  emerald 
hummingbirds  (Portillo  2007,  p.  48; 
Collar  et  al.  1992,  p.  494;  Stattersfield 
and  C.apper  2000,  p.  31 1).  In  1988,  the 
s|)ecies  was  known  to  be  common  in 
Olanchito  and  Coyoles  (BLI  2000,  p. 
311).  In  1991,  BirdLife  International 
reported  that  between  22  and  28 
individuals  wen;  found  in  2.5  knC  (018 
ac)  of  habitat  in  Olanchito  (S<!e  Figure 
1  for  a  map  of  the  region  ).  In  1990,  the 
Honduran  emerald  hummingbird  was 
found  in  less  than  1  km^  (247  ac)  of 
habitat  in  the  Agalta  valley  (Olancho 
D(!partment),  northeast  of  Cualaco 
(Stattersfield  and  Capper  2000.  p.  31 1). 

In  2007,  the  total  population  was 
estimated  to  be  between  200  and  1,000 
individuals  (Anderson  et  al.  2007,  p.  1). 
As  of  2012,  BLI  e.stimated  that  the 
population  is  between  43  and  999  birds 
with  a  decreasing  trend  (citation  p.  1). 

In  the  Yoro  Department,  .several 
attempts  have  been  made  to  conduct  a 
census  of  tbe  Honduran  emerald 
hummingbird  population.  3'he  best 
estimate  by  local  biologists  suggests  that 
in  the  protected  area  the  population  is 
approximately  250  individuals  (Perez 
and  Thorn  pers.  comm.  2012). 


Historic  Distribution 

The  Honduran  emerald  hummingbird 
is  the  only  known  endemic  bird  species 
in  Honduras  (Ander.son  and  Devenish 
2009,  p,  258;  Portillo  2007,  p.  17;  Thorn 
et  al.  2000,  j).  3;  Collar  et  al.  1992,  p. 

493;  Monroe  1908,  p.  182).  Based  on 
s|)(?cimen  data,  the  species  (Ainazilia 
luciae)  was  originally  known  to  occur  in 
four  departments  (whicli  are  similar  to 
“States”  in  the  Unit(!d  States):  Cortes 
and  Santa  Barbara  in  the  west  and  Ycjro 
and  (Jlancho  in  the  northeast  (see  Figure 
7).  The  historical  locations  when;  this 
species  has  been  documented,  along 
with  the  date  it  was  documented,  are 
below. 

CatacatiiH.s.  Olancho  [)iq)arlment  (1U,37  and 
1991)  (Howell  and  Weld)  1992.  pp.  40-47; 
Monroe  1908,  p.  182).  Cofradia,  Corte.s 
Department  (193:t)  (Monroe  1908,  p.  182); 
Coyoles,  Yoro  Department  (1948  and  1950) 
(Monroe  1908,  p.  182);  LI  Hocjneron.  Olancho 
Department  (recorded  .Septeml)er  19;i7) 
(Monroe  1908,  p.  182);  Olanchito,  Yoro 
Departmemt  (1988)  (Howell  and  VVel)h  1989. 
pp.  042-04:1);  .Santa  Barbara,  .Santa  Harl)ara 
Ilepartment  (19:i5)  (Monroe  1908,  p.  182). 

Betwtien  195(1  and  1988,  there  were 
no  recorded  observations  of  the 
Honduran  emerald  hummingbird.  In 
1988,  the  species  was  described  as 
common  in  Olanchito  and  (Ttyoles, 
which  are  located  IB  kilometers  (km)  (9 
miles  (mi))  apart  (BLI  20(18.  p.  2).  In 
1991,  between  22  and  28  imlividuals 
were  found  in  a  patch  of  habitat 
measuring  50(1  by  50  meters  (m)  (1,040 
X  104  fttet  (ft))  near  Olanchito  (Howell 
and  Webb  1992,  pp.  40-47).  In  1990,  the 
bird  was  found  in  the  Agalta  Valley  on 
less  than  1  km^  (247  acres  (ac)  or  .39 
mi^)  of  suitable  habitat  (BLI  2008.  p.  3). 

Current  Distribution 

Btdween  2007  and  2008,  this  species 
was  detected  in  five  valleys  of  Honduras 
(See  Figure  1;  Anderson  2010,  p.  4).  The 
Honduran  emerald  hummingbird  has 
been  rediscovered  in  western  Honduras 
in  two  valleys  in  the  Santa  Barbara 
Deqiartment:  the  Quimistiin  Valley  (in 
the  Ri'o  (3iamelec6n  watershed)  and 
I’encoa  Valley  (Rio  IJliia  watershed), 
where  it  had  not  been  recorded  since 
1935.  Until  its  rediscovery,  it  was 
thought  that  habitat  loss  had  restricted 
the  species  to  isolated  patches  of  arid 
thorn-forest  and  scrub  of  the  interior 
valleys  of  northern  Honduras.  In  the 
Tencoa  Valley,  researchers  found 
individuals  in  five  fragments,  each 
separated  by  at  lea.st  5  km  (3  mi).  These 
fragments  were  between  5  and  00  ha  (12 
and  148  ac)  each.  We  estimate  that  the 
population  in  the  Santa  Barbara 
Department  is  approximately  200  km 
(124  mi)  west  of  the  nearest  known 
population  in  the  Aguan  Valley 


(Anderson  2010,  p.  5).  .Stfarches  in 
Cortes  were  unsucce.ssful  at  locating  this 
species  (Ander.son  2008;  Petition  2008). 

It  is  unclear  if  the  western  and  eastern 
populations  of  this  species  are 
interbreeding  (Anderson  2010.  p.  5).  BLI 
estimates  that  its  range  is  400  km^  (154 
mi^).  However,  local  experts  believe  its 
actual  extent  of  occurrence  is  clo.ser  to 
150  knU  (58  mi^)  (Perez  and  Thorn  pers. 
comm.  2012).  filven  with  the  retli.scovery 
of  the  species  in  Santa  Barbara  and  the 
extension  of  its  range  in  Olancho.  the 
species'  habitat  has  been  njduced  (See 
Figure  1;  Perez  and  Thorn  jiers.  comm. 
2012). 

This  species  tends  to  be  found 
generally  along  the  .same  latitude.  This 
phenomenon  is  not  surprising;  it  is 
slipported  by  research  conducted  by 
Tingley  et  al.  in  2009,  winch  found  that 
90.0  piii'cent  of  bird  species  in  this  study 
tracked  their  Crinnellian  niche  (pp. 
19,037.  19,040),  which  is  a  niche  driven 
by  factors  such  as  climate;,  latitude,  and 
elevation.  The  Honduran  emerald 
hummingbird  is  found  in  habitat  that 
app(;ars  to  contain  similar  ecological 
conditions  such  as  rainfall,  humidity, 
tyj)es  of  species,  and  temperature.  This 
hummingbird  species  is  well  known  in 
tbe  Aguan  Valley,  Yoro  Department,  in 
the  areas  of  Olanchito  and  Coyoles,  and 
is  r(;pf)rted  as  relatively  common,  but 
only  within  its  remaining  native  Iiabitat 
(Uallardo  2010,  p.  180;  Thorn  et  al. 

2000,  pp.  22-23).  Recently  it  was 
observed  in  San  Fsteban  in  the  Agalta 
Valley  and  in  the  Telica  Valley,  both  in 
the  Olancho  Department  (Ander.son  and 
Hyman  2007,  p.  0).  However,  aspects  of 
this  species'  behavior  are  unclear,  such 
as  how  far  individuals  disperse,  what 
habitats  are  inqujrtant  for  dispersal,  and 
how  the  populations  are  linked 
genetically  (Perez  and  Thorn  2012  pers. 
comm.;  Anderson  et  al.  2010,  p.  7). 

Agalta  Valley 

Tin;  Agalta  Valley  is  a  remote  region 
in  the  mountains  of  eastern  Honduras 
containing  over  1,000.000  hef:tares 
(2.471,054  ac)  of  land  characterized  as 
dry  basin.  Here,  the  Honduran  emerald’s 
habitat  primarily  is  on  large,  privately 
owned  cattle  ranches  that  have 
restricted  acce.ss  (Anderson  et  al.  2010, 
J).  3).  The  species  has  been  known  to 
occur  in  this  valley  since  the  mid-199()s 
(Anderson  et  al.  1998,  p.  181). 

Aguan  Valley 

The  Honduran  emerald’s  habitat 
formerly  encompa.ssed  a  large  extent  of 
the  Aguan  Valley,  a  once  pristine  plain 
of  nearly  4,062  km^  (1,800  mi^).  Ninety 
percent  of  its  original  habitat  no  longer 
exi.sts  in  its  original  form  due  to  the 
conversion  of  its  habitat  to  banana 
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plantations  and  cattle  pasture.  Much  of 
the  Honduran  emerald  species’  habitat 
is  on  privately-owned  land  and  is  often 
planted  with  non-native  grasses  for 
cattle  foraging  (Perez  and  Thorn  2012, 
pers.  comm.;  Anderson  pers.  comm. 

2008  in  Petition  2008,  p.  11).  In  some 
cases,  it  is  even  planted  with  invasive 
grass  species  [http://\vww.bird}ist.org/ 
cani/honduras/hn_ecosystems.IUm, 
accessed  May  22,  2012).  Today,  due  to 
decades  of  unregulated  and  expanding 
cattle  ranching,  the  hummingbird’s  dry 
forest  range  is  limited  to  a  few  small, 
isolated  islands  of  habitat.  Its 
int:reasingly  smaller  ecosystems  are 
surrounded  by  human-dominated 
landscapes.  One  estimate  indicated  that 
between  2,428  and  3,237  ha  (6,000- 
8,000  acres)  of  suitable  habitat  remains 
in  the  Aguan  Valley,  most  of  which  is 
privately  owned  (Gallardo  2010,  p.  186); 
however,  other  estimates  indicate  that 
the  species  has  even  less  suitable  habitat 
available  than  the  above  estimate  (Perez 
and  Thorn  2012  pers.  comm.).  Hifforts  by 
Pico  Bonito  National  Park  Foundation 
(Fundacion  Parque  Nacional  Pico 
Bonito  (FUPNAPIB)  and  others  have 
succeeded  in  preserving  important  parts 
of  the  bird’s  habitat,  however,  even  the 
area  designated  as  protected  is 
experiencing  habitat  degradation. 

The  Aguan  River  Valley  is  one  of  the 
last  remaining  areas  that  contains 
suitable  and  optimal  habitat  for  the 
Honduran  emerald  hummingbird 
(Anderson  and  Hyman  2007,  pp.  1—4). 
The  lands  along  the  Aguan  River  have 
periodically  been  devastated  by  banana 
disea.ses,  floods,  and  hurricanes, 
particularly  Hurricane  Fifi  in  1974  and 
Hurricane  Mitch  in  1998  (NOAA  2012, 
p.  2;  Winograd  2006;  IJSGS  2002,  p.  .6). 
This  valley  is  on  the  south  side  of  the 
Nombre  de  Dios  mountain  range, 
primarily  in  the  Yoro  Department 
(Gallardo  2010,  p.  lO.'S).  The  Aguan 
River  Watershed  is  10, ,546  km^  (4,072 
mi^  or  2.605,973  acres),  is  delimited  by 
the  tributaries  of  the  Aguan  River,  and 
extends  across  the  departments  of  S'oro, 
Colon,  Atlantida,  and  Olancho  (WWF 
2008,  p.  12,  .See  Map  5,  Map  of 
Honduras,  Aguan  Valley  at  http:// 
wvi'w.wffulatiuns.gov,  docket  no.  FWS- 
R9-ES-2009-0094,  Supporting  Maps). 
This  valley  experiences  a  unique 
microclimate  in  which  most  of  the  rain 


falls  between  June  to  November 
(Gallardo  2010,  p.  185).  The  land  in  the 
Aguan  Valley  is  rich,  fertile,  and  highly 
coveted,  particularly  in  a  country  with 
a  higl>  poverty  index  that  relies  strongly 
on  its  land  for  agriculture  (WWF  2008, 

p.  2). 

lu  the  last  approximately  100  years, 
the  Aguan  region  has  experienced  three 
periods  of  agricultural  economic  growth 
(WWF  2008,  p.  11).  ’rhorn  fore.sts  were 
initially  cleared  in  the  Aguan  Valley  to 
create  banana  and  plantain  plantations 
and  rice  farms,  as  well  as  pa.stun;  for 
cattle  (Stattersfield  and  trapper  2000,  p. 
311).  However,  after  an  outbreak  of 
Panama  disease  occurred  in  bananas, 
the  Aguan  Valley  was  largely 
abandoned,  and  much  of  the  land 
reverted  to  pasture  or  forest.  As  a  result 
of  the  agricultural  reforms  of  the  1960’s 
and  1970’s,  Honduran  t:ampesinos 
(farmers)  received  farmland  in  the 
Aguan  Valley  and  proceeded  to  clear 
and  develop  the  Valley  that  was 
previously  forested  into  an  agricidtural 
region.  In  the  late  1970s.  lands  were 
again  cultivated  with  disease-resistant 
varieties  of  bananas.  Now,  only  a  single 
forest  remnant  larger  than  100  ha  (247 
ac)  that  is  suitable  for  this  species  is 
known  to  exi.st  in  this  Valley  (Anderson 

2010,  p.  6). 

Western  Honduras 

.Sites  occupied  by  the  Honduran 
emerald  in  western  Honduras  are  best 
described  as  semi-deciduous  woodland, 
a  habitat  that  has  not  previously  been 
associated  with  the  species.  When 
hummingbirds  do  not  find  suitable 
available  habitat,  research  indicates  that 
they  tend  to  abandon  a  territory  and 
move  to  more  productive  patches 
(F'einsinger  and  Golw'ell  1978;  Kodric- 
Brown  and  Brown  1978  in  justino  e/  (il. 
2012,  p.  194).  Canopy  height  in  this  area 
averag(!s  15  m  (4t)  ft),  dominated  by 
semi-deciduous  broad-leaved  tree 
species,  principally  Eugenia 
oerstediana,  Bursera  simaruha,  and 
Tabebuia  rosea,  that  form  a  relatively 
closed  tree  canopy.  Common  understory 
species  are  Agave  parvidentata, 
Tillandsia  fasciculata,  BromeUa 
pinguin,  BromeUa  plumieri,  and 
Aeantbocereus  pentagonus  (Andtirson 
2010,  p.  5). 


The  Honduran  emerald  hummingbird 
prefers  arid  interior  valleys  of  thorn 
forest  and  shrub.  'I'he  Aguan  River 
Valley  area  rarely  receives  more  than  76 
cm  (30  inches)  of  rain  per  year  (Perez 
and  Thorn  2012,  pers.  comm.;  Gallardo 
2010,  www.birdsofhonduras.com).  Due 
to  the  arid  climate,  many  of  the  plant 
species  are  adapted  to  retain  water  and 
are  succulents  or  contain  spiijes  as 
protection  from  herbivores.  Many  of  the 
plants  lose  all  their  leaves  in  the  dry 
season,  and  Honduran  emerald  habitat 
may  appear  almo.st  lifeless.  Typical 
plants  within  its  habitat  are  cacti, 
acacias,  and  other  succulents.  In 
Honduras,  this  habitat  occurs  primarily 
along  the  gulf  of  Fonseca,  in  the  Agalta 
Valley  in  the  Olancho  Department,  and 
the  Aguan  Valley  in  the  Yoro 
Department.  Most  of  the  hummingbird’s 
occurrences  have  been  noted  at 
elevations  below  410  m  (1,345  ft); 
however,  one  occurrence  was  recorded 
at  1,220  m  (4,003  ft)  (BLl  2008,  p.  3;  et 
al.  1994,  p.  119;  Gollar  et  al.  1992,  p. 
494). 

In  the  Goyoles  area  in  the  Aguan 
Valley,  the  thorn  forest  is  primarily 
comj)rised  of  Mimosaceae  (herbaceous 
and  woody  spet;ies),  Gactaceae  (cactus 
species),  and  Euphorbiace.ae  (herbs, 
shrubs,  trees,  and  some  succulent 
species)  (Gollar  et  al.  1992,  p.  494). 
Thorn  et  al.  (2000,  p.  23)  ob.served  that 
habitat  with  abundant  flowers,  red  in 
particular,  appear  to  be  a  critical 
characteristic  for  suitable  habitat.  A  list 
of  plant  species  associated  with 
Honduran  emerald  hummingbird 
habitat  is  below,  as  well  as  a  key  that 
indicates  whether  the  plant  is  (1) 
crtmmonly  found  in  its  habitat,  (2) 
associated  with  feeding  or  nesting,  (3)  a 
cactus  or  orchid  species,  and  (4)  found 
in  Western  Honduras  (Anderson  2010, 
p.  5;  Anderson  2009,  p.  235;  House 
2004,  pp.  14-16;  Thorn  et  al.  2000). 

In  Yoro  (.see  Figure  1),  the  Honduran 
emerald  hummingbird  visited  the 
species  Bedilanthus  camporum,  wdiich 
produces  flowers  year-round,  and 
Nopalea  hondurensis,  which  flowers 
generally  between  F’ebruary  and  April, 
90  percent  of  the  time  observed.  In 
we.stern  Honduras,  90  percent  of 
foraging  observations  were  on 
ApheJandro  scabra  and  llelicteres 
guazaumifolia. 
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Figure  1.  Honduran  emerald  habitat.  Anderson  2010. 


Plant  species  associated  with  Honduran  Emerald  Hummingbird  Habitat. 


Key 

a  =  Feeding  (or  nesting) 

+  =  Common  tree  in  its  habitat 
*  =  arborescent  (tree-like)  cactus 
=  Orchid 

~  =  Western  Honduras 
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•  Acacia  deami  +  (no  common  name  [NCN],  in  the  family  Fabaceae) 

•  Acanthocereus  pentagonus  -  (Synonym  =  Acanthocereus  tetragonus,  barbed  wire  cactus, 
sword  cactus,  sword  pear,  sword-pear,  triangle  cactus) 

•  Achatocarpus  nigricans  +  (NCN,  in  the  Achatocarpaceae  family) 

•  Achmea  bracteata  n  (NCN,  in  the  Bromeliaceae  family) 

•  Agave  parvidentata  ~  (NCN,  in  the  Asparagaceae  family) 

•  Aphelandra  deppeana  Q  (NCN,  in  the  Acanthaceae  family) 

•  Aphelandra  scabra  +,  ~  (NCN,  in  the  family  Acanthaceae)^ 

•  Bromelia  pinguin  (wild  pineapple,  wild  pine,  Pinguin,  bayonette) 

•  Bromelia  plumieri  Q,  ~  (NCN,  in  the  Bromeliaceae  family), 

•  Bursera  simaruba  ~  (gumbo-limbo  and  Copperwood), 

•  Caesalpinia  yucatanensis  +  (thorny  shrub  or  low  tree,  in  the  family  Fabaceae) 

•  Chloroleucon  mdngense  +  (palo  pinto,  palo  fierro,  palo  ebana) 

•  Coccoloba  acapulcensis  +  (NCN,  in  the  family  Polygonaceae) 

•  Combretum  fruticosum  (NCN,  vine,  in  the  family  Combretaceae) 

•  Combretum  fruticosum  a  (Orange  Flame  Vine,  in  the  Combretaceae  family) 

•  Encyclia  nematocaulon  ^  (thread-stemmed  encyclia,  in  the  Orchidaceae  family) 

•  Eugenia  oerstediana  ~  (Guayabita,  Sequarra,  Sequara,  in  the  Myrtaceae  family) 

•  Guaiacum  sanctum  +  (lignum  vitae,  in  the  family  Zygophyllaceae) 

•  Haematoxylon  brasiletto  (Brazil  wood  or  palo  de  brasil,  in  the  family  Fabaceae  or 
Leguminosae) 

•  Helicteres  gauzaumifolia  n,  ~  (NCN,  in  the  family  Sterculiaceae) 

•  Laelia  rubescens  ^  (rosy  tinted  laelia,  guarita,  in  the  family  Orchidaceae) 
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•  Leucaena  lempirana  +  (thorny  shrub  or  low  tree,  in  the  Fahaceae  family) 

•  Malpighia  glabra  +  (Acerola,  Antilles  cherry,  Barbados  cherry,  cereso,  cerezo,  escobillo, 
health  tree,  huesito,  Puerto  Rican  cherry.  West  Indian  cherry,  in  the  family 
Malpighiaceae  synonym  Malpighia  emarginata) 

•  Melocaclus  cunispinus  o  (NCN,  in  the  Cactaceae  family) 

•  Myrmecophila  wendlandii  ^  (NCN,  in  the  Orchidaceae  family) 

•  Nopalea  hondurensis  a,  ~  (paddle  cactus,  in  the  family  Cactaceae) 

•  Opuntia  hondurensis  *  ~  (NCN,  in  the  family  Cactaceae) 

•  Fedilanthus  camporum  Q,  (NCN,  in  the  Euphorhiaceae  family  ) 

•  Fedilanthus  cf  tithymaloides  n  (NCN,  in  the  Euphorhiaceae  family) 

•  Filosocereus  leucocephalus  a  (NCN,  in  the  Cactaceae  family) 

•  Filosocereus  maxonii  *  (NCN,  in  the  family  Cactaceae) 

•  Fithecellohium  lentiscifolium  ci  (NCN,  Leguminosae-caesalpinioideae  family) 

•  Fsittacanthus  rhyncanthus  a  (hemiparasitic  mistletoe,  grows  on  canopy  trees;  in  the 
Loranthaceae  family) 

•  Randia  cookii  n  (NCN,  in  the  family  Ruhiaceae) 

•  Stenocereus  thurheri  a  (syn  Lemaireocereus  thurheri,  organ  pipe  cactus) 

•  Stenocereus  yunckeri  a,  *  (NCN,  in  the  Cactaceae  family), 

•  Tahehuia  rosea  ~  (pink  poui,  Poirier,  Roble  de  Sabana  -  Costa  Rica,  in  the  family 
Bignoniaceae) 

•  Tillandsia  hracycaulus  a  (NCN,  in  the  Bromeliaceae  family) 

•  Tillandsia  fasiculata  cj,  ~  (NCN,  in  the  Bromeliaceae  family). 


Three  species  of  arborescent  (tree¬ 
like)  cacti  have  been  associated  with  the 
Honduran  emerald  habitat:  Filosocereus 
maxoni,  Stenocereus  yunckeri 
(endemic),  and  Opuntiu  hondureiisis 


(endemic)  (House  2004,  p.  15).  The  trees 
and  shrubs  found  in  one  study  of  its 
habitat  were  almost  100  percent 
deciduous  (House  2004,  p.  15). 

Although  epiphytes  are  usually  rare  in 


this  habitat  type,  some  epiphytes  are 
well  adapted  to  the  extremes  of  this 
environment.  Large  clusters  of  three 
sj)ef:ies  of  orchids;  Myrmecophila 
vvendlandii,  Ijieliu  rubescens,  anrl 
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Encyclia  nunuitocaulnn  were  found  on 
some  eacti  (House  2004,  p.  16).  In  larger, 
more  mature  trees,  some  bromeliads 
were  found.  The  flowering  of  Opuntia 
honduwnsis  coincides  with  the  nesting 
period  of  the  Honduran  emerald  (House 
2004,  p.  23). 

Conservation  Status 

The  Honduran  enujrald  humminghird 
is  li.sted  as  endangered  hy  the  lUCN 
(2012).  This  species  was  downlisted  to 
endangered  from  critically  endangered 
follow'ing  its  recent  discov«!ry  in  the 
western  part  of  Honduras,  which 
increa.sed  its  known  range  (BLI  2012, 
pp.  1-2).  Its  IlICN  classification  is  based 
on  its  very  small  and  severely 
fragmented  range  and  population. 
However,  this  status  under  lUCN 
conveys  no  actual  protections  to  the 
species.  The  Honduran  emerald 
humminghird  has  been  listed  in 
Appendix  II  of  the  (Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
((CITES)  since  (October  22,  1987,  at 
which  time  all  humminghird  species  not 
previously  li.sted  in  the  Appendices 
were  listed  in  Appendix  II.  CITES 
controls  international  trade  in  animal 
and  plant  species  affected  hy  trade. 
Appendix  II  includes  species  that  are 
not  necessarily  threatened  with 
extinction,  but  may  become  so  unless 
trade  is  subject  to  strict  regulation  to 
avoid  utilization  incompatible  with  the 
species’  survival.  International  trade  in 
specimens  of  Appendix  II  species  is 
authorized  through  a  system  of  permits 
or  certificates  under  certain 
circumstances.  CITES,  of  which 
Honduras  is  a  Party,  is  an  international 
agreement  through  which  member 
countries,  called  Parties,  work  together 
to  ensure  that  the  international  trade  in 
CITES-listed  animals  and  plants  is  not 
detrimental  to  the  survival  of  wild 
populations  by  regulating  their  import, 
export,  and  reexport.  This  process 
includes  verification  that  (1)  trade  will 
not  be  detrimental  to  the  survival  of  the 
species  in  the  wild,  and  (2)  that  the 
material  was  legally  acquired 
(w'ww.cites.org). 

Factors  Affecting  the  Species 
Introduction 

The  factors  affecting  the  Honduran 
emerald  hiunmingbird’s  habitat  are 
interrelated.  A  species  may  be  affected 
by  more  than  one  factor  acting  in 
combination  with  other  factors.  In  some 
cases,  it  is  not  necessarily  easy  to 
determine  which  factor  is  negatively 
affecting  a  species.  The  most  obvious 
factor  that  affects  this  species  is  a 
significant  loss  of  habitat  (90  percent) 


over  the  past  approximately  100  years 
due  to  land  conversion  to  plantations, 
agriculture,  and  cattle  pastures  (Perez 
and  Thorn  2012,  pers.  comm.).  This  loss 
of  habitat  interacts  with  other  factors  in 
affecting  the  Honduran  emerald 
hummingbird's  habitat,  and  the.se 
factors  are  discussed  in  detail  below. 

Habitat  Loss 

Tbe  country  bas  been  .steadily  losing 
thorn  forest  cover,  particularly  since  the 
early  1960s,  often  due  to  the  conversion 
of  thorn  forest  areas  to  cattle  pastures 
and  plantation  agriculture  such  as 
banana  and  oil  palm  plantations  (World 
Wildlife  Fund  (WWF)  2008,  p.  11; 
Anderson  pers.  comm.  2008  in  Petition 
2008,  p.  11;  Portillo  2007,  p.  7.‘5)  In  the 
Aguan  Valley,  as  of  2000,  this  species’ 
suitable  habitat  had  reduced  in  size  to 
an  estimated  8,495  hectares  (ha)  (20,092 
ac)  from  16,000  ha  (39,537  ac)  in  1977 
and  30,000  ha  (74,132  ac)  in  1938  (See 
Table  1;  Thorn  et  ol.  2000,  p.  25). 

The  carrying  capacity  of  suitable 
habitat  that  remains  for  this  species  is 
unknown.  In  other  words,  it  is  unclear 
how  many  hummingbirds  the  remaining 
suitable  habitat  can  maintain.  Nectar  is 
the  primary  source  of  carbohydrates  IV)r 
hummingbirds,  and  pollen  is  the 
primary  source  of  protein  for 
luimmingbirds  (Araujo  at  al.  2011,  p. 
827;  Hegland  et  al.  2009,  p.  188). 
Although  studies  of  nutritiopal 
requirements  have  been  conducted  with 
respect  to  other  hummingbird  species, 
the  home  range  required  to  support  the 
breeding,  feerling,  and  nesting 
requirements  for  each  pair  of  Honduran 
emerald  hummingbirds  is  unclear. 

In  2000,  a  survey  was  conducted  for 
the  Honduran  emerald  hummingbird 
which  found  that  it  occurs  in  dry 
tropical  forest  (Anderson  and  Hyman 
2007,  pp.  1-4;  Thorn  et  al.  2000,  pp.  1- 
5).  However,  the  species  has  recently 
been  discovered  in  Western  Honduras 
in  an  area  with  different  ecological 
characteristics  (see  habitat  de.scription 
above),  w^here  it  had  not  been  recorded 
since  1935  (Anderson  et  al.  2010,  p.  1). 

It  is  unclear  whether  this  species  is 
moving  westward  in  reaction  to  loss  of 
habitat  in  eastern  Honduras:  some 
species  of  hummingbirds  will  make 
these  types  of  moves  in  search  of  new 
habitat  (Justino  et  al.  2012,  pp.  194- 
195). 

Conversion  of  this  species’  habitat  to 
coffee,  bean,  and  corn  plantations  has 
occurred  in  many  areas,  particularly  in 
the  Santa  Barbara  Department  (See 
Figure  1;  Perez  and  Thorn  2012,  pers. 
comm.).  In  the  Aguan  Valley,  10,319  ha 
(25,500  acres)  now  consist  of  banana 
plantations  in  an  area  known  as  the 
Barisma  farm  (Dole  2011,  p.  67).  Habitat 


suitable  for  Honduran  emerald 
hummingbirds  continues  to  be  cleared 
by  private  landowners  in  order  to  plant 
pasture  grass  for  grazing  cattle  (Hyman 
2012  pers.  comm.).  In  the  Yoro 
Department,  there  are  only  four  large 
patches  of  suitable  habitat  for  this 
species  remaining  (Perez  and  Thorn 
2012,  pers.  comm.;  Anderson  2010.). 

The  four  largest  fragments  are  between 
360  and  476  ha  (890  and  1,176  ac),  for 
a  combined  total  of  1,704  ha  (Anderson 

2010,  p.  6). 

Several  hummingbird  species  have 
persisted  in  fragmented  tropical 
landscapes  (Stouffer  &  Bierregaard  1995 
in  Hadley  and  Betts  2009,  p.  207). 
However,  hummingbird  persistence  at 
the  landscape  scale  does  not  indicate 
that  the  population  is  at  the  same  level 
it  was  prior  to  deforestation  (Hadley  and 
Betts  2009,  p.  207).  Flight  paths  icsed  by 
another  hummingbird  species  to  travel 
between  suitable  habitats  indicate  that 
gaps  in  suitable  habitat  alter 
hummingbird  movement  pathways 
(Hadley  and  Betts  2009,  p.  209).  In 
agricultural  landscapes,  hummingbirds 
were  observed  traveling  longer  distances 
and  took  more  circuitous  routes  than  in 
forested  landscapes.  Overall,  movement 
paths  were  strongly  linked  with  areas 
that  contained  higher  forest  cover  (2009, 
p.  209).  The  fliglit  of  hummingbirds  is 
one  of  the  most  energetically  demanding 
forms  of  animal  locomotion  (Buermann 
et  al.  2011,  p.  1671).  I5ue  to  habitat  loss, 
Honduran  emerald  hummingbirds 
exjrend  more  energy  to  travel  between 
and  find  suitable  habitat  that  provides 
substrates  for  breeding,  feeding,  and 
nesting. 

Palm  Oil  Production 

Palm  oil  plantations  in  the  Aguan 
River  Basin  have  replaced  pasture  lands 
that  were  left  behind  after  the  banana 
plantations  diminished  from  their  initial 
success  during  the  first  part  of  the 
twentieth  century  (WWF  2008,  p.  30). 
The  palm  oil  production  in  the  Aguan 
River  Basin  is  concentrated  between 
Sava  and  Tumbaderos  (WWF  2008,  p. 

17,  see  Figure  1)  and  covers  28,082  ha 
(69,392  ac).  The  area  includes 
plantations,  processing  plants, 
nurseries,  palm  oil  collecting  sites,  and 
other  infrastructure.  Honduras’  palm  oil 
industry  exported  product  worth  over 
21  million  U.S.  dollars  in  2004,  and 
Honduras  is  expected  to  increase  its 
biofuels  production  (Silvestri  2008,  p. 
iii).  Other  countries  are  encouraging 
Honduras  to  increase  production  of 
palm  oil  which  would  likely  affect  the 
Aguan  River  Basin  (Silve.stri  2008,  pp. 
47;  WWF  2008,  pp.  37-38).  These 
changes  in  land  use,  from  production  of 
bananas  to  pastures,  and  then  to  palm 
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oil  plantations,  have  had  an 
environmental  cost  (WWK  2008,  pp.  30, 
53-54)  such  as  land  degradation 
through  deforestation  and  exposure  to 
fertilizers  and  pesticides,  which  are 
discussed  below. 

To  provide  perspective  on  the 
magnitude  of  the  production  in  this 
valley,  the  Aguan  Valley  Palm 
Producers  Association  (APROVA)  is  a 


cooperative  of  154  oil  palm  farmers 
(LISDA  2012,  pp.  1-3).  In  2009. 
APROVA  opened  its  first  palm  oil 
processing  plant,  which  proce.sses  up  to 
five  tons  of  palm  oil  per  day  (IJSDA 
2012,  pp.  1-3);  there  are  now  five 
processing  plants.  As  of  1938,  within 
the  Aguan  Valley  30,000  ha  (74,131  ac) 
were  tropical  dry  forest  (Tierra  America 
2012,  pp.  1-2).  My  1977,  suitable  habitat 


for  the  Honduran  emerald  hummingbird 
had  been  reduced  to  16,000  ha  (39,537 
ac),  and  in  2000,  only  8,495  ha  (20,991 
ac)  remained.  Of  that  area,  only  3,900 
hectares  (9, <>37  ac)  can  he  considered 
well  pniserved  enough  to  sustain 
significant  populations  of  the  Honduran 
emerald  (Mejia  pers.  comm  in  Tierra 
America  2012). 


Table  1— Land  Reduction  in  the  Aguan  Valley 


Aguan  Valley 

Year 

Hectares 

Acres 

Tropical  Dry  Forest  . 

1938 

30,000 

74,131 

Tropical  Dry  Forest  . 

1977 

16,000 

39,537 

Tropical  Dry  Forest  . . . 

2000 

8,495 

20,991 

Source:  Thom  et  at.  2000. 


Land  Ownership 

Because  very  little  of  this  species’ 
habitat  Is  publicly  owned,  it  is  more 
difficult  to  provide  protections  to  this 
species  (approximately  84  percent  of  its 
suitable  habitat  is  privately  owned) 
(Steiner  2012  pers.  comm.;  FAO  2010,  p. 
238).  In  many  cases,  the  only  sites  in 
Honduras  that  have  maintained  a  viable 
ecosystem  in  somewhat  of  a  natural 
state  are  places  with  irregular 
topography.  Subsequently,  the.se  have 
become  protected  areas  or  private  nature 
reserves  (Portillo  2007,  p.  75), Much  of 
this  .species’  original  habitat,  thorn 
forest,  has  been  cleared  for  housing, 
towns,  agriculture,  and  cattle  grazing 
(Stattersfield  and  Capper  2000,  p.  311; 
Thorn  et  al.  2000,  p.  4).  This  spe«;ie.s’ 
remaining  habitat  in  the  Aguan  Valley 
(Yoro  Department)  and  Agalta  Valley 
(Olancho  Department)  is  primarily 
privately  owned  as  large  hacUmdas 
(plantations  or  farms),  where  cattle 
grazing,  clearing  for  cattle,  and 
plantation  agriculture  continues  to 
occur  (Stattersfield  and  Capper  2000,  p. 
311).  In  the  lower  river  valley, 
agricultural  cooperatives  are  raising 
citrus  fruits,  corn  (maize),  rice,  and 
African  palm  for  oil  (WWF  2008,  p.  12). 
Because  most  of  this  species’  habitat  is 
unprotected,  the  species  is  likely  to 
continue  to  experience  habitat 
degradation  through  conversion  of  its 
habitat  to  other  uses  such  as  cattle 
grazing  and  agricultural  plantations. 

Pesticides  and  Fertilizers 

WWF  notes  that  production  yield 
level  can  only  be  increased  with  the  use 
of  agrochemicals  such  as  fertilizer  and 
more  pesticides,  which  in  turn  all  have 
an  environmental  impact.  Before  palm 
oil  tree  canopies  are  developed  and 
sunlight  is  penetrating  the  ground, 
weeds  are  aggressive  and  frequent  weed 
control  is  needed.  Mechanical  weed 


mowers  hauled  by  agricultural  tractors 
are  used  to  keep  weeds  at  a  manageable 
height  in  between  rows.  Before  the 
canopy  is  fully  developed,  areas  around 
young  plants  are  kept  free  of  competing 
weeds  mostly  by  chemical  herbicides 
and  hy  manually  removing  them  (WWF’ 
2008).  Currently,  these  plantations  are 
approximately  161  km  (100  miles)  north 
of  the  Honduran  emerald  hummingbird 
habitat,  and  are  not  known  to  directly 
affect  this  species  (Hyman  2012,  pers. 
comm.).  However,  it  is  likely  that 
expansion  of  palm  oil  plantations  in  the 
Aguan  River  Basin  will  occur  (Silvestri 
2008,  p.  48).  Additionally,  the 
significant  amount  of  inputs,  such  as 
fertilizers  and  pesticides  required  by 
palm  oil  plantations,  produce  chemical 
residues  that  are  di.scarded  in  several 
ways.  All  of  these  waste  products  have 
different  fates,  depending  on  their 
chemical  and  physical  origin  (WWF 
2008,  unpaginated),  affecting  Honduran 
emerald  hummingbird  habitat  in  various 
ways. 

Roads 

There  are  plans  to  pave  the  road 
between  Olanchito  and  San  Lorenzo,  an 
approximately  46-km  l28.6-mi]  stretch 
that  currently  passes  through  the  Aguan 
Valley  which  will  further  impact  this 
species’  habitat  (Hyman  2012;  pers. 
comm.;  World  Bank  2011,  pp.  1-3; 
Hyman  2007,  p.  10;  Anderson  pers. 
comm.  2008  in  Petition  2008).  Honduras 
is  ranked  among  the  countries  with  the 
lowest  development  of  road  networks  in 
Central  America  (Acevedo  et  al.  2008,  p. 
1).  The  agricidtural  sector  is  the  most 
important  of  the  Honduran  economy 
(Acevedo  et  al.  2008,  p.  1);  however, 
this  sector  is  limited  by  difficulties  of 
transportation  and  access  to  many  of  the 
productive  areas  of  the  country  due  to 
poor  road  infrastructure  (Quintero  et  al.. 
2007,  pp.  15-18;  Winograd  2006). 


Fxi.sting  roads  have  been  negatively 
impacted  by  hurricanes,  flooding,  and 
neglect  after  the  crash  of  the  banana 
industry.  The  Aguan  and  Agalta  valleys, 
which  contain  this  species’  preferred 
habitat,  are  some  of  the  most  productive 
agricultural  areas  of  the  country,  and 
this  change  in  land  use  has  decreased 
the  available  suitable  habitat  for  the 
Honduran  emerald  hummingbird 
(Acevedo  et  al.  2008,  p.  1).  These 
agricultural  areas  of  the  country  are  in 
the  departments  of  Atlantida  (Aguan 
Valley)  and  Olancho  (Agalta  and 
Guayape  valleys)  and  include  bananas, 
coffee,  palm  oil.  corn,  beans,  edible 
vegetables,  fruits,  and  other  crops.  The 
improvement  and  development  of  roads 
to  transport  agricultural  products  to 
economic  hubs  is  being  considered  by 
the  Gov«!rnment  of  Honduras,  which 
may  affect  the  Honduran  emerald 
hummingbird’s  habitat. 

Growth  in  this  economic  sector  is 
impeded  by  the  lack  of  access  to  the 
most  productive  agricultural  areas  of  the 
country  due  to  poor  road  infrastructure. 
The  road  improvement  project  (Central 
Road,  Route  no.  23)  is  funded  by  the 
World  Bank  “Second  Reconstniction 
and  Improvement  Project  Road,’’  (World 
Bank  2011,  pp.  1-3;  Proce.so  Digital 
2010).  The  road  improvement  project 
will  likely  bring  more  traffic,  which  will 
increase  land  speculation  and 
settlement  of  homes  along  the  road, 
ultimately  impacting  surrounding 
Honduran  emerald  habitat  (Perez  and 
'rhorn  2012,  pers.  comm.;  Steiner  and 
Goto  2011).  Roads  through  prime 
Honduran  emerald  habitat,  which  is 
presently  being  affected  by  cultivation 
of  bananas  and  plantains,  link  the  river 
valley  to  the  ports  at  Tela,  La  Ceiba, 
Trujillo,  and  Puerto  Cortes. 

This  road  construction  project  to 
widen  the  main  highway  between 
Olanchito  and  Yoro.  sf)anning  57  km  (35 
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mi)  has  been  in  the  planning  stages  for 
several  years.  A  project  has  been 
contingent  on  several  factors,  such  as  a 
loan  from  the  World  Bank  and 
implementation  of  measures  to  mitigate 
the  impact  on  the  environment.  A  2007 
World  Bank  report  indicated  that  during 
the  project  planning  stage,  the  scope  of 
the  project  changed  so  that  the  road 
st*gment  passing  through  vital  habitat 
for  the  Honduran  emerald  hummingbird 
was  not  implemented  (Quintero  2007). 

In  this  report,  the  World  Bank  indicated 
that  a  Payments  for  Environmental 
Services  plan,  if  successfidly 
implemented,  could  lead  to  the  long¬ 
term  protection  of  an  additional  1,000- 
2,000  hectares  (2,474-4,942  ac)  of 
Honduran  emerald  habitat  on  private 
lands.  This,  in  turn,  would  addre.ss 
environmental  concerns  associated  with 
the  proposed  paving  of  the  Olanchito- 
San  Lorenzo  road  (Quintero  ef  al.  2007, 
p.  15).  However,  the  status  of  this  road 
project  remains  unclear. 

The  Agalta  Valley  is  traversed  by  a 
highway  that  has  been  proposed  to  be 
repaved  (Hyman  2012,  pcrs.  comm.; 

Inter  American  Development  Bank 
2012).  This  region  is  an  area  w'ith  a  high 
rate  of  poverty — this  highway  is.  in  part, 
intended  to  improve  the  economic 
conditions  in  this  region.  This  region 
contains  approximately  50,000  human 
inhabitants.  The  highway  will  complete 
the  .second  paved  transit  route  between 
the  Pacific  and  Atlantic  oceans  in 
Honduras.  The  road  is  being  improved 
in  order  to  provide  a  better  link  between 
Tegucigalpa  and  the  Atlantic  coast  of 
Honduras  and  will  better  connect  the 
Departments  of  Francisco  Morazan, 
Olancho,  and  Colon.  It  is  unclear  how 
this  highw'ay  will  affect  the  remaining 
5,000  hectares  (12,355  ac)  of  this 
species'  habitat  (Bonta  2011,  pers. 
c;oinm.)  in  this  valley. 

Although  this  species  exists  in  the 
Agalta  Valley,  very  little  information 
regarding  the  factors  affecting  this 
species  in  this  area  are  known.  Reports 
indicate  that  areas  that  contain  suitable 
habitat  characteristics  for  the  Honduran 
emerald  hummingbird  are  being  tdeared 
for  rice  cultivation  (Hyman  2012,  pers. 
comm.;  Bonta  2011,  pers.  comm.). 
.S«!veral  of  the  nanaining  habitat  patches 
are  connected  by  narrow  t;orridors  of 
habitat  along  property  lines  and 
waterways,  but  most  of  the  patches  of 
remaining  habitat  are  “islands"  within 
cattle  pasture,  which  comprisfjs 
approximately  90  percent  of  the  Valley’s 
area  (Bonta  2011.  pers.  f:omm.).  It  is 
unclear  whether  the  spticies  migrates 
between  the  Agalta  and  Aguan  vallevs. 


Hydroelectric  and  Development 
Projects  • 

The  con.struction  of  several 
development  projects  could  possibly 
affect  this  species’  habitat  (Bonta  2012, 
pers.  comm.)  in  the  Agalta  Valley.  At 
least  two  hydroelectric  projects  have 
become  operational  in  recent  years 
(Bonta  2012,  pers.  comm.).  These 
projects  could  likely  result  in  more 
infrastructure  development  in  the 
Valley  which  could  also  affect  the 
Honduran  emerald  habitat. 

Additionally,  several  agricultural 
development  projects  may  be  underway 
in  the  Agalta  Valley  (Bonta  2012,  pers. 
comm.).  Bonta  indicates  that  the 
following  projects,  which  can  be  located 
at  http:// 

wvi'w.hondurasopenforbusinass.rom,  are 
likely  to  affect  the  Honduran  emerald 
habitat. 

•  AGR112;  Production  of  Transgenic 
Certified  Maize, 

•  AGR126;  Cultivation  of  Piiion, 
Jatropha  curcas,  for  biodiesel  (5,000 
hectares  in  the  Agalta  Valley), 

•  AGR401:  Cultivation  of  Pinon 
(5,000  hectares  in  the  Agalta  Valley), 

•  AGR402;  Cultivation  of  Pinon, 

•  FOR204:  Teak  (Tectona  f>rundis) 
plantation;  20,000  hectares  in  three 
valleys;  e.stimate  of  4,000  to  8,000 
hectares  in  the  Agalta  Valley. 

Although  highway  construction, 
agricultural  development,  and  resulting 
infrastructure  is  likely  to  oc;cur  in  the 
Agalta  Valley,  it  is  unclear  how  those 
activities  would  negatively  affect  the 
Honduran  emerald  hummingbird  in  this 
valley. 

International  Trade 

Data  obtained  from  the  United 
Nations  Environment  Programme- 
World  Conservation  Monitoring  Center 
(UNEP-VVCM(3  show  that,  since  its 
listing  in  CITES  .Appendix  II  in  1987, 
only  two  Honduran  emerald 
hummingbird  specimens  have  been 
recorded  in  international  trade, 
involving  tw’o  bodies  of  unknown  origin 
from  Gennanv  to  the  United  Slates  in 
1996  (UNEP-WCMC  2()()9h).  Therefore, 
international  trade  is  not  a  factor 
infliumcing  the  species’  .status  in  the 
wild.  Nor  are  we  aware  of  any  other 
information  that  indicates  that 
coll(H:tion  or  overutilization  of  the 
Honduran  emerald  humminghinl  is 
affecting  this  species. 

Disease  and  Predation 

The  Intergovernmental  Panel  on 
C.limate  Change  (2007,  p.  51)  suggests 
that  the  distrilmtion  of  some  disease 
vectors  may  ciiange  as  a  result  of 
climate  change.  However,  after 


conducting  a  status  review  of  the 
Honduran  emerald  hummingbird  and 
con.sulting  with  experts,  we  have  no 
information  at  this  time  to  suggest  that 
any  specific  diseases  are  or  may  become 
problematic  to  this  species. 

Small  and  Declining  Population 

The  population  of  the  Honduran 
emerald  hummingbird  is  small  and  very 
likely  declining  (BLI  2012,  pp.  1-2; 
Stattersfield  and  Capper  2000,  p.  311). 

In  2007,  the  information  available 
indicated  that  this  species  had 
experienced  a  population  decline  since 
the  1960s  and  consisted  of  fewer  than 
2,000  individuals  distributed  within 
two.  and  possibly  a  third,  valleys  (BLI 
2008,  p.  2;  Anderson  and  Hyman  2007, 
p.  6).  In  2012,  BLI  .stated  that  the 
population  estimate  was  between  250 
and  999  birds,  w'ithin  an  estimated  area 
of  occupancy  (AOO)  of  12  km^  (4.6  mi^) 
within  an  overall  range  of  400  km^  (154 
mi^).  However,  local  experts  believe  its 
actual  extent  of  occurrence  is  even 
smaller — c;loser  to  150  km^  (58  mi^) 
(Perez  and  Thorn  pers.  comm.  2012). 

Species  often  tend  to  have  a  higher 
risk  of  extinction  if  they  occupy  a  small 
geographic  range,  occur  at  low  density, 
occupy  a  high  trophic  level  (position  in 
food  chain),  and  exhibit  low 
reproductive  rates  (Purvis  et  al.  2000,  p. 
1949).  Small  populations  can  be  more 
affected  by  factors  such  as  demographic 
•stochasticity  (variability  in  population 
growth  rates  arising  from  random 
differences  among  individuals  in 
survival  and  reproduction  within  a 
season),  local  catastrophes,  and 
inbreeding  (Pimm  et  al.  1988,  pp.  757, 
773-775).  A  .small,  declining  population 
makes  the  species  vulnerable  to  genetic 
stochasticity  (random  changes  in  the 
genetic  composition  of  a  population) 
due  to  inbreeding  depression  and 
genetic  drift  (random  changes  in  gene 
frequency).  This,  in  turn,  compromises 
a  species’  ability  to  adapt  genetically  to 
changing  environments  (Frankham 
1996,  p.  1,507)  reduces  fitness,  and 
increases  extinction  risk  (Reed  and 
Frankham  2003,  pp.  233-234). 
Alternatively,  species  can  adapt  to 
changes  in  their  environment  and 
expand  their  range  (Pateman  2012,  pp. 
1.028-1,030),  although  this  does  not 
appear  to  be  the  ca.se  with  the  Honduran 
emerald  hummingbird. 

The  range  and  abundance  of  the 
hummingbird  has  been  significantly 
curtailed.  Because  the  Honduran 
emerald  hummingbird  is  currently 
found  in  only  three  valleys,  and  has 
undergone  a  restriction  in  range  and  a 
decline  in  population  size,  any  threats 
to  the  species,  alone  or  in  combination, 
are  furtlier  magnified.  In  order  for  a 
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population  to  sustain  itself,  there  must 
l)e  enough  reproducing  individuals  and 
habitat  to  ensure  its  survival.  Limited- 
range  species  are  susceptible  to 
extirpation,  particularly  when  a  species’ 
remaining  population  is  already  small 
or  its  distribution  is  too  fragmented.  In 
addition,  while  this  hummingbird  may 
he  either  tolerant  of  fragmented  thorn 
forests  or  appear  to  be  tolerant  of 
fragmented  thorn  forests,  these 
fragmented  areas  likely  do  not  represent 
optimal  conditions  for  the  species.  3'he 
fragmentation  of  the  habitat  and 
incToased  distance  between  suitable 
patches  of  habitat  causes  the  species  to 
expend  more  energy  and  resf)urces  in 
search  of  its  nutritional  requirements 
(Justino  el  al.  2012,  pp.  Hadley 

and  Betts  2()t)<>,  p.  207).  When  habitat  is 
degraded,  there  is  often  a  time  lag 
between  the  initial  conversion  or 
degradation  of  suitable  habitats  and  the 
extinction  of  endemic  bird  populations 
(Brooks  et  oL  1999a,  p.  1;  Brooks  et  al. 
1999b,  p.  1140).  Individuals  of  species 
may  be  more  visible  or  appear  to  be 
more  numerous  when  their  habitat  has 
di.sappeared;  when  in  fact  their 
population  is  de(;reasing  because  they 
have  fewer  resources  or  are  expending 
more  energy  to  reach  the  resources  they 
need  to  survive.  Remaining  fragments  of 
forested  habitat  will  likely  undergo 
further  degradation  due  to  their  altered 
ecological  dynamics  and  isolation 
(through  infestation  of  gap- 
oj)portuni.stic.  species  such  as  bamboo, 
which  alter  forest  structure  and  cause  a 
tlecrease  in  gene  flow  between 
populations)  (  Tabanez  and  Viana  2000, 
pp.  929-932). 

The  combined  effects  of  habitat 
fragimmtation  and  other  factors  on  a 
species’  |)opidation  can  act 
synergi.stically  (Oilpin  and  Soule  1980, 
p.  31).  For  exanqjle,  an  increase  in 
habitat  fragmentation  can  separate 
populations  to  the  point  where 
individuals  can  n<r  longer  disperse  and 
breed  among  habitat  patches,  causing  a 
shift  in  the  flemographic  characteri.stics 
of  a  population  and  a  reduction  in 
genetic  fitness  (Gilpin  and  Soule  1980, 
p.  31).  This  is  especially  applicable  for 
a  species  such  as  the  Honduran  emerald 
hummingbird  that  was  once  more 
widespread;  it  has  lost  a  significant 
amount  (90  percent)  of  its  historical 
range  due  to  habitat  lo.ss  and 
degradation. 

Extreme  Weather  Events 

Small,  declining  populations  can  also 
be  especially  vulnerable  to 
environmental  disturbances  such  as 
flooding,  drought,  or  hurricanes 
((3’Grady  2004,  pp.  .‘)13-514).  The 
Honduran  emerald  hummingbird  relies 


on  specific  habitat  to  provide  for  its 
breeding,  feeding,  and  nesting.  In  2012, 
Honduras  was  determined  to  be  one  of 
the  countries  most  affected  by  climate 
change  due  to  its  geographic  location 
which  is  in  the  direct  path  of  many 
tropical  storms  and  hurricanes 
(Harmeling  2012,  pp.  5-0).  Ke.search  and 
modeling  luivt;  explored  how  changes  in 
climate  might  affect  areas  such  as 
Honduras  (Gasner  el  al.  2010,  p.  1250, 
Winograd  2002,  p.  11).  The  term 
“climate  change”  nders  to  a  change  in 
the  mean,  variability,  or  seasonality  of 
climate  variables  over  time  periods  of 
decades  or  hundreds  of  years 
(Intergovernmental  Panel  on  Glimate 
Change  (IPCG)  2007,  p.  78).  Forecasts  of 
the  rate  and  con.sequences  of  future 
climate  change  are  based  on  the  resvdts 
of  extensive  modeling  efforts  conducted 
by  .scientists  around  the  world  (.Solman 
2011,  p.  20,  Laurance  and  llseche  2009, 
p.  1,432;  Nunez  el  al.  2008,  p.  1; 

Margeno  2008,  p.  1;  Meehl  el  al.  2007, 
p.  753). 

Climate  change  models,  like  all  other 
scientific  models,  produce  projections 
that  have  some  uncertainty  because  of 
the  a.ssumplions  used,  the  data 
available,  and  the  specific  model 
features.  The  science  supporting  climate 
model  projections  as  well  as  models 
assessing  their  impacts  on  species  and 
habitats  will  continue  to  be  refined  as 
more  information  becomes  available. 
While  projections  from  regional  climate 
model  simulations  are  informative, 
various  methods  to  downscale 
projections  to  more  localized  areas  in 
which  the  species  lives  are  still 
imperfect  and  under  development 
(Solman  2011,  p.  20;  Nunez  el  al.  2008, 
p.  1;  Marengo  2008,  p.  1). 

Honduras  appears  to  have*  entereil  a 
more  active  period  of  hurricane  activity 
(Pielke  el  al.  2003,  p.  102).  Studies  of 
natural  events  in  the  last  100  years 
indicate  that  Honduras  is  highly 
vulnerable  to  an  increase  in  frequenc.y 
and  intensity  in  the  future  not  only 
hurricanes,  hut  also  landslides, 
flooding,  and  drought  (^ekercioglu  el  al. 
2011;  Gasner  el  al.  2010,  p.  1250; 
Winograd  2006,  p.  1).  Due  to  its  location 
and  the  biophysical  traits  of  the  region, 
Honduras  is  likely  to  be  affected  every 
3  to  4  years  by  climate-related  twents, 
such  as  drought-related  fires.  Hoods, 
and  landslides  (Winograd  2006,  p.  1). 
Winograd  notes  that  50  percent  of 
Honduras  is  at  risk  of  landslides,  30 
percent  is  at  risk  of  seven;  droughts,  and 
25  {)ercent  is  at  risk  of  flooding, 
particularly  agricultural  areas. 

Arid-zone  species  are  assumed  to  be 
more  resilient  to  high  temperatures  and 
low  humidity  (§ekercioglu  et  al.  2012, 
p.  5).  However.  spei;jes  such  as  the 


Honduran  emerald  hummingbird  are 
exposed  to  very  dry  conditions  and  are 
likely  dependent  on  seasonal  rains,  as 
well  as  seasonal  and  permanent 
waterholes  and  rivers  (.Schneider  and 
Griesser  2009  in  fjekercioglu  el  al.  2011, 
p.  5).  Even  small  temperature  increases 
t.an  gn;atly  increase  the  amount  of  birds’ 
evaporative  water  loss  (f?ekercioglu  el 
al.  2011,  p.  5).  Warmer  weather  due  to 
climate  change  is  expect(;d  to  impact  the 
ability  of  birds  in  arid  regions  to  sustain 
their  water  balance. 

Glimate  models  are  not  always  able  to 
predict  the  po.ssible  effects  of  ecological 
interactions,  adaptation,  or  how  species, 
particularly  pollinators,  might  disperse 
in  response  to  climate  change 
(Bu<;riiumn  el  al.  2011,  p.  1671;  Burkle 
and  Alarcon  2011,  p.  528;  Pearson  and 
Dawson  2003,  p.  361).  Honduras  is 
clearly  in  the  path  of  hurricanes 
(Winograd  2006,  2002;  Pielke  el  al. 

2003,  pp.  101-103).  However, 
additional  research  is  still  needed  to 
determine  how  changes  in  climate  may 
affect  species  such  as  the  Honduran 
emerald  hummingbird  (H(!gland  el  al. 
2009,  p.  184). 

Conservation  Measures  in  Place 

.Several  mechanisms  are  in  place  that 
are  intended  to  provide  protections  to 
this  sp(;cies.  The.se  protections  include 
involvement  by  nongovernmental 
organizations  (NGOs),  wildlife 
protection  laws,  and  a  reserve 
designated  to  protect  its  habitat.  'I’hes(; 
mechanisms  are  describ(;d  below. 

Laws  and  Regulatory  Mechanisms 

Honduras  has  made  significant 
progress  in  con.servation  of  its  natural 
resources  (Portillo  2007,  p.  60; 
Vreugdenlril  el  al.  2002,  pp.  6,  11,  20- 
25).  In  the  past  30  years,  protect(;d  an;as 
have  increased  from  less  than  20 
protecteil  areas  to  an  estimated  600 
areas  with  protected  status  (Portillo 
2007,  p.  60).  Significant  progress  was 
made  ])articvilarly  between  1974  and 
1987;  meetings  with  regional  authorities 
were  held  regarding  protected  areas  in 
order  t(j  promote  the  conservation  of  the 
natural  and  cultural  heritage  of 
Honduras  (Portillo  2007,  p.  60).  In  2003, 
the  First  Me.soamerican  Congress  on 
Proteerted  An;as  was  held  in  Managua. 
The  .Sy.stt;m  of  Protected  Areas  is 
managed  by  various  entities  such  as 
NCiOs,  associations  of  municipalities  or 
local  authorities,  or  by  management 
agreements.  However,  in  some  cases, 
these  protected  areas  are  not  being 
manag(;d  effectively,  as  described  below 
(Portillo  2007,  p.  63;  Vreugdenhil  el  al. 
2002,  pp.  6,  11,  20-25). 
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NGO  Involvement 

In  Honduras,  several  NGOs  are 
participating  in  the  con.servation  and 
management  of  this  species  such  as  The 
Nature  (Conservancy  (  TNC)  and  the 
Honduran  Biodiversity  Research 
Coalition.  The  Honduran  Emerald 
Reserve  was  created  by  the  Honduran 
(Jovernment  in  200.t  with  support  from 
TNG.  TNG  has  provided  both  tec:hnical 
and  riuancial  support  to  the  government 
and  local  community  groups  to 
complete  a  10-year  management  plan  for 
the  Reserve.  Some  aspects  of  TNCC’s 
involvement  have  included  marking  the 
official  reserve  boundaries  and 
providing  trauiing  to  partners  in  the 
management  of  reserves  and  protected 
areas.  The  Honduran  Biodiversity 
Research  (Coalition  is  a  group  of 
scientists  and  conservationists 
established  in  2011  that  undertakes  and 
promotes  biodiversity  research  and 
con.servation  in  Honduras. 

Honduran  Emerald  Reserve 

In  2000,  the  National  (Conservation 
and  Fore.stry  Institute  (KCF)  began  a 
management  plan  for  a  protectiid  area 
specifically  for  the  Honduran  emerald 
hummingbird.  This  was  with  the 
participation  of  municipalities  and 
Arenal  (Jlanchito,  the  department  of 
Yoro,  SOPTRAVl  Honduras  Armed 
Forces  (HAF),  the  Ministry  of  Education 
through  the  Regional  Environmental 
Education  (Center.  (CREAl'E,  the 
Ministry  of  Tourism  and  the  Mini.stry  of 
Environment  and  Natural  Resources, 
SERNA  (Steiner  and  Goto  201 1;  Portillo 
2007,  p.  no).  The  Interagency  Technical 
Gommittee  for  Monitoring  and 
Honduran  Emerald  Hummingbird 
Habitat  Management  Area  was  formed. 

In  2010,  the  IGF,  with  financial  support 
from  The  Nature  (Conservancy,  finalized 
the  management  plan  for  the  protected 
area  (Rccsolution  No.  IJE-MP-1 47-2010). 
This  Reserve  was  established  in 
connection  with  funding  from  the 
World  Bank  to  finish  building  the  main 
highway  linking  the  capital  with 
Olanchito,  Yoro.  via  (Cedros  Franci.sco 
Morazan  (Steiner  and  (Coto  2011)  (refer 
to  section  on  Roads,  above). 

This  re.serve  is  located  34  km  (21  mi) 
we.st  of  the  city  Olanchito  in  the  Aguan 
Valley  (see  Figure  1).  'I’he  reserve 
encompa.sses  1,217  ha  (3,007  ac)  and 
spans  elevations  between  220  and  800 
meters  (722  and  2,025  ft).  There  are  051 
ha  (1000  ac)  of  dry  forest  habitat 
remaining  that  is  suitable  for  the 
Honduran  emerald  hummingbird  (Perez 
and  Thorn  2012,  pers.  comm.;  rhorn  at 
al.  2000  in  Anderson  2010,  p.  0).  The  . 
Honduran  Emerald  Reserve  is  guarded 
by  Honduran  Air  Force  soldiers  who 


patrol  the  reserve  and  do  not  allow' 
visitors  into  the  Reserve  without  prior 
permi.ssion  (Hyman  2012b  pers.  comm.), 
ilow'ever,  cattle  from  neighboring  land 
owners  are  frequently  found  grazing 
uni.ontrolled  on  the  jiroperty  on  the 
Honduran  emerald  habitat  (.Steiner 
2011,  p.  1;  Hou.se  2004.  p.  30).  Despite 
conservation  efforts,  land  ow'iiers 
around  tbe  protected  area  want  to 
expand  their  properties  and  are  cutting 
more  of  the  Honduran  emerald 
hummingbird’s  suitable  habitat  in  order 
to  plant  gra.ss  for  cattle  grazing  (Hyman 
and  .Steiner  2012  pers.  comm.).  Because 
encroachment  and  livestock  grazing 
f.ontinue  to  occur  both  around  and  in 
the  Reserve,  and  this  species  recpiires 
more  suitable  habitat  than  what  exists  in 
the  Reserve,  this  protected  area  is 
insufficient  to  provide  adequate  suitable 
habitat  for  this  species. 

In  conclusion,  Honduras  is  improving 
its  management  of  its  nisources  (FAO 

2010) .  For  example,  in  2010,  Honduras 
began  an  initiative  to  recover  degraded 
areas  and  denuded  forests  (Ei;olox 

2011) .  However,  most  of  the  habitat 
required  by  the  Honduran  emerald 
hummingbird  is  privately  owmed,  and 
the  thorn  forests  are  being  converted  to 
other  uses  that  are  not  suitable  for  this 
species.  Despite  the  progress  made  in 
Honduras  with  respect  to  laws  and 
regulatory  mechanisms  in  jilace  to 
prot(!ct  the  Honduran  emerald 
hummingbird,  the  spei;ies  continues  to 
face  habitat  loss  and  degradation. 

Finding  and  Proposed  Listing 
Determination 

An  assessment  of  the  neiul  for  a 
species’  protection  under  the  Af:t  is 
based  on  threats  to  that  sfiecies  and  the 
regulatory  mechanisms  in  place  to 
ameliorate  impacts  from  these  threats. 

As  required  by  sef:tion  4(a)(1)  of  the  Act. 
w'e  conducted  a  review'  ol  the  status  of 
this  species  and  assessed  the  five  factors 
in  consideration  of  whether  the 
Honduran  emerald  hummingbirfl  is 
threatened  or  endangered  throughout  all 
of  its  range.  The.se  five  factors  are; 

(a)  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range; 

(b)  Overutilization  for  commercial, 
recreational,  scientific,  nr  educational 
purposes; 

(c)  Di.sea.se  or  predation; 

(d)  'I'he  inadequacy  of  existing 
regulatory  mechanisms;  or 

(e)  Other  natural  or  manmade  factors 
affecting  its  continued  exi.stence. 

VVe  examinefl  the  best  scicmtific  and 
commercial  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  the  species  and 
consulted  w'ith  species  experts. 


We  found  that  habitat  loss  due  to 
conversion  to  agriculture  and 
plantations  is  the  main  factor  affecting 
this  species  throughout  its  range  (factor 
A)  (Bonta  2012  pers.  comm.;  Perez  and 
rhorn  2012  pers.  comm.). 

Hummingbirds  require  a  constant 
source  of  energy,  primarily  in  the  form 
of  nectar.  In  order  to  meet  its  energy  and 
nutritional  requirements,  this  spe(;ies 
needs  acc.ess  to  intact,  suitable  habitat 
with  a  diversity  of  plant  species  that 
contain  its  energy  .sources  throughout 
the  year. 

I’he  Honduran  emerald  hummingbird 
and  its  habitat  are  being  affected 
primarily  by  the  clearing  of  dry  forest 
for  cattle  grazing  and  agricultural 
development.  Habitat  degradation  and 
loss  continues  to  occur  and  affect  the 
species  throughout  its  range.  Due  to 
uncontrolled  clearing  of  land  to  pa.stures 
or  plantation  agriculture,  the 
hummingbird’s  dry  forest  habitat  is  now' 
limited  to  a  few  small,  isolated 
“islands”  of  suitable  liabitat,  which  are 
surrounded  by  banana  plantations  or 
cattle  ranches  (Perez  and  Thorn  2012, 
pers.  comm.).  The  Honduran  emerald 
hummingbirds’  current  occupied  and 
suitable  range  has  been  highly  reduced 
and  severely  fragmented.  This 
hummingbird  species  is  expending 
more  energy  now  in  order  to  find  food 
sources  to  meet  its  energy  needs,  and  its 
suitable  habitat  is  becoming  more  .scarce 
and  fragmented,  causing  these  habitat 
islands  tp  become  farther  apart. 

Historically,  the  Honduran  emerald 
hummingbird  exi.sted  in  much  higher 
numbers  in  more  continuous,  connected 
habitat.  Its  suitable  habitat  is  becoming 
increasingly  limited,  and  its  suitable 
habitat  is  not  likely  to  expand  in  the 
future.  Its  population  is  estimated  to  be 
between  200  and  1,000  individuals. 

Lack  of  a  sufficient  number  of 
individuals  in  a  local  area  or  a  decline 
in  their  individual  or  collective  fitness 
may  i;ause  a  decline  in  the  population 
size,  despite  the  presence  of  suitable 
habitat  patches.  In  cases  where 
populations  are  very  small,  effects  on 
the  species  are  exacerbated.  Any  loss  of 
potentially  reproducing  individuals 
could  have  a  devastating  effect  on  the 
ability  of  the  population  to  increase. 
The  Aguan  Valley  is  currently 
considered  to  contain  the  largest  extent 
of  thorn  forest.  'I’he  four  la.^gest 
fragments  are  betw'een  3R0  and  476  ha 
(890  and  1 1 76  ac),  for  a  combined  total 
of  1,704  ha  (Anderson  2010,  p.  6). 
However,  very  recent  estimates  of  the 
species'  actual  extent  of  occurrence  is 
150  kni^  (58  mi^),  and  one  of  the  best 
patches  of  optimal  Honduran  emerald 
luimmingbird  habitat,  due  to  its 
proximity  to  a  nearby  town  has 
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practically  disappeared  (  rhorn  2012 
p(*rs.  comm.). 

A  species  may  be  affected  by  more 
than  one  tlireal;  these  factors  can  act  in 
combination,  (lhanges  in  Honduras’ 
climate  may  be  acting  in  combination 
with  other  factors  to  affect  this  species’ 
habitat.  Kxtremc*  weather  events  {an 
increase  in  the  severity  and  frequency  in 
hurricanes  and  increased  pciriods  of 
drought  (factor  E)  may  also  affect  this 
species’  habitat.  Both  biotic  and  abiotic 
ec:ological  interactions  inlluence  species 
distributions  (jankowski  et  al.,  2010; 
Dunn  e/  al.,  2009).  Many  climate  change 
models  do  not  take  into  t;onsideration 
interactions  between  species  b{i(;ause 
data  regarding  the.se  interactions  are 
limited.  Impacts  typically  operate 
synergistically.  parlicidarly  wlmn 
populations  of  a  species  are  decreasing, 
initial  effects  of  one  threat  factor  can 
later  exacerbate  tin;  effects  of  other 
threat  factors  (dilpin  and  Soule  1980, 
pp.  25-20).  Fragmentation  of 
populations  can  decrease  the  fitness  and 
reproductive  potential  of  the  species, 
which  exacerbates  other  threats. 

'file  species’  small  population  size 
(factor  E)  combined  with  its  highly 
restricted  and  severely  fragmented 
range,  increases  the  spticies’ 
vidnerabilily  to  adverse  natural  events 
that  destroy  individuals  and  their 
habitat.  3’he  speines’  potential  exposure 
to  extreme  weather  events  such  as 
hurricanes,  extended  periods  of 
drought,  or  flooding,  in  combination 
with  habitat  loss  and  degradation  may 
add  to  factors  affecting  the  continued 
existence  of  the  species  throughout  its 
range  now  and  in  the  future. 

In  fxmclusion,  wr;  have  c:arefnlly 
assessed  the  be.st  scientific  and 
commercial  information  available 
regarding  the  past,  present,  and  future 
threats  affecting  this  species.  We  have 
identified  midtiple  factors  that  have 
interrelated  impacts  on  this  species; 
howrwer  the  most  significant  threat  is 
habitat  loss  and  degradation, 
particularly  since  it  has  sm;h  a  small 
and  fragmented  population,  and  it 
rerpiires  a  variety  of  food  sources.  As  a 
species’  status  continues  to  decline, 
often  as  a  result  of  habitat  loss  or 
overutilization,  the  species  will  become 
increasingly  vulnerable  to  other 
impacts.  If  this  trend  continues,  its 
ultimate  extinction  due  to  one  or  morn 
stocha.stic  (random  or  unpredictable) 
events  sucb  as  hurricanes,  drought,  or 
flooding  becomes  more  likely.  The 
species’  small  population  size,  its 
reproductive  and  life  history  traits, 
combined  with  its  highly  restricted  and 
severely  fragmented  range,  increases 
this  species’  vulnerability  to  other 
thnfats.  These  threats  occur  at  a 


.sufficient  scale  so  that  they  are  affecting 
the  status  of  the  species  now  and  will 
in  the  future. 

Our  review  of  the  information 
pertaining  to  the  five  threat  factors 
sup|)ort.s  a  conclusion  that  the 
imminence,  intensity,  or  magnitude  of 
the  factors  affecting  the  Honduran 
emerald  hummingbird,  most 
significantly  habitat  loss,  coupled  with 
a  small  and  declining  population,  place 
this  sj)ec:ies  at  risk  of  extint:tir)n  . 
throughout  all  of  its  range,  such  that  a 
listing  as  endangered  is  warranted.  We 
do  not  find  that  the  factors  affecting  the 
species  are  likely  to  be  sufficiently 
ameliorated  in  tlie  foreseeable  future, 
rherefore,  on  the  basis  of  the  best 
scientific  and  commercial  information, 
we  find  that  the  Honduran  emeraltl 
hummingbird  meets  the  definition  of  an 
“endangered  species”  under  the  Act, 
and  we  are  proposing  to  list  the 
Honduran  emerald  hummingbird  as 
endangered  throughout  its  range. 

Peer  Review 

In  accordance  with  our  joint  policy 
with  the  National  Marine  Fisheries 
Service,  “Notice  of  Interagency 
(Inoperative  Policy  for  Peer  Review  in 
Endangered  Species  Act  Activities,” 
published  in  the  Federal  Register  on 
July  1,  1994  (59  F’K  34270),  we  will  .seek 
the  expert  opinions  of  at  least  three 
appropriate  independent  specialists 
regarding  this  propo.sed  rule.  The 
purpost;  of  peer  review  is  to  ensure  that 
our  final  determination  is  based  on 
scientifically  sound  data,  assuhiptions, 
and  analyses.  We  will  .send  copies  of 
this  proj)osed  rule  to  the  peer  reviewers 
immediately  following  publication  in 
the  Federal  Register.  We  wall  invite 
these  peer  reviewers  to  comment  during 
the  public  comment  period  on  our 
specific  assumptions  and  conclusions 
regarding  the  proposal  to  li.st  the 
Honduran  emerald  hummingbird. 

We  w'ill  considernll  comments  and 
information  wo  receive  during  the 
comment  period  on  this  |)roposed  ride 
during  our  preparation  of  a  final 
determination.  Accordingly,  our  final 
decision  may  differ  from  this  propo.sal. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  requirements  for  ruMleral 
protection,  and  prohibitions  against 
certain  practices.  Recognition  through 
listing  results  in  public  awareness,  and 
encourages  and  results  in  con.servation 
actions  by  F’ederal  and  State 
governments,  private  agencies  and 
interest  groups,  and  individuals. 


The  ESA  and  its  inqilementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  and  threatened 
wildlife,  'rhese  prohibitions,  at  50  (d'R 
17.21  and  17.31,  in  part,  make  it  illegal 
for  any  person  subject  to  the  jurisdiction 
of  the  United  States  to  "take”  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  to  attempt 
any  ofthe.se)  within  the  United  .States  or 
upon  the  high  seas;  import  or  export; 
deliver,  receive,  carry,  transport,  or  ship 
in  interstate  commerce  in  the  course  of 
commercial  activity;  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  endangered  wildlife  species.  It  also 
is  illegal  to  po.s.sess.  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  in  violation  of  the  ESA. 
Certain  exceptions  apply  to  agents  of  the 
.Service  and  State  conservation  agencies. 

Permits  may  be  i.ssued  to  carry  out 
otberw'ise  |)robibited  activities 
involving  endangered  and  threatened 
wildlife  species  under  certain 
circumstances.  Regulations  governing 
permits  for  endangered  species  are 
codified  at  50  CFR  17.22.  With  regard  to 
endangeriKl  wildlife,  a  permit  may  be 
issued  for  the  following  [uirposes;  For 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species 
and  for  incidental  take  in  connection 
with  otherw'i.se  lawful  activities. 

(]larily  of  the  Rule 

W(!  are  required  by  Executive  Orders 
12800  and  12988  and  by  the 
Presidential  Memorandum  of  June  1, 
1998,  to  writt!  all  rules  in  plain 
language.  This  means  that  each  rub;  we 
imblish  must; 

(a)  Be  logically  organized; 

(b)  Use  the  active  voice  to  address 
readers  directly; 

(c)  Use  clear  language  rather  than 
jargon; 

(d)  B(!  divided  into  short  sections  and 
sentences;  and 

(e)  Use  lists  and  tables  wherever 
po.ssible. 

If  you  feel  that  we  have  not  met  these 
requirements,  send  us  comments  by  one 
of  the  methods  listed  in  the  ADDRESSES 
.section.  I’o  better  help  us  revise  the 
rule,  your  comments  should  be  as 
specific  as  possible.  For  example,  you 
sliould  tell  us  the  names  of  the  .sections 
or  paragraphs  that  are  unclearly  written, 
which  sections  or  .sBntences  are  too 
long,  the  .sections  where  you  feel  lists  or 
tables  would  be  useful,  etc. 

National  Environmental  Policy  Act 
(NKPA) 

We  have  determined  that 
environmental  as.se.ssrnents  and 
environmental  impact  statements,  as 
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information  (e.g.,  name,  address,  etc.), 
confidential  businri.ss  information,  or 
otlierwisj!  .sensitive  information 
submitted  voluntarily  by  the  sender  will 
be  publicly  accessible.  NMl’.S  will 
accept  anonymous  comments  (enter  “N/ 
A"  in  the  required  fields  if  you  wish  to 
remain  anonymous).  Attaclnnents  to 
electronic  comments  will  be  accepted  in 
Microsoft  Word,  Excel,  or  Adobe  PDF 
file  formats  only. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ariel  Jacobs,  206-.'i2H-4491;  (fax)  208- 
28-87  3  8;  A  rial  .{acobs@noaa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  January  2011,  NMFS  implemented 
the  trawl  rationalization  program  for  the 
Pacific  coa.st  groundfish  fishery’s  trawl 
fleet  (.see  7.‘>  FR  78344;  Dec.  1,'j,  2010). 
'rh(!  program  was  adopted  in  2010 
through  Amendments  20  and  21  to  the 
FMP  and  consists  of  an  IFQ  program  for 
the  sborebased  trawl  fleet  (including 
whiting  and  non-whiting  fisheries);  and 
c:ooporativo  (cf)op)  programs  for  tiie  at- 
sea  molbersliip  and  cafcher/proce.s.sor 
trawl  fleets  (whiting  only).  The  initial 
allocations  of  whiting  were  challenged 
in  Pacific  Dawn  v.  Hrysoii,  No.  CMO- 
4829  TEH  (N.D.  (ial.)  [Pacific  Down). 
Following  a  decision  on  summary 
judgment  that  NMFS  had  not 
considered  all  of  the  recpiinHi 
information  and  failed  to  provide  an 
adequate  basis  in  setting  the  initial 
whiling  allocations,  the  t:ourt.  on 
F'ebruary  21, 2012,  issued  an  order 
remanding  the  regulations  establishing 
the  initial  allocations  of  whiting  for  the 
shorebased  IFQ  fishery  and  the  at-sea 
mothership  fishery  “for  further 
consideration”  consistent  with  the 
court’s  December  22,  2011,  summary 
judgment  ruling.  The  order  requires 
NMFS  to  implement  revised  regulations 
before  the  2013  Pacific  whiting  fishing 
sea.son  begins  on  April  1.  2013. 

On  February  29,  2012,  NMFS 
informed  the  ("ouncil  of  the  order  issued 
in  Pacific  Dawn.  NM¥S  requested  that 
the  Council  initiate  the  reconsideration 
of  the  initial  allocations  for  QS  of 
whiling  in  the  shorebased  11*’Q  fisbery 
and  for  whiting  catch  history 
assignments  in  the  at-sea  mothership 
fishery.  NMFS  also  determined  that  a 
rulemaking  was  n(?eded  to  delay  or 
revise  portions  of  the  existing 
regulations  while  the  Council  and 
NMFS  reconsidered  the  initial 
allocation  of  whiting,  and  informed  the 
(iouncil  of  its  intent  to  publish  an 
Advance  Notice  of  Propo.sed 
Rulemaking  (ANPR)  to  notify  the  pid)lic 
of  the  reconsideration  and  the  process 
the  agency  and  (Council  would  follow.' 


NMf’S  published  the  ANf’R  on  April 
4.  2012  (77  FR  20337),  which,  among 
other  things,  announced  tlie  court’s 
order,  tlie  Council  meetings  that  would 
be  addressing  the  whiting 
reconsideration,  and  NMFS’  plan  to 
|)ublish  two  rulemakings  in  response  to 
the  court  order.  The.se  two  rulemakings 
are  referred  to  as  Reconsideration  of 
Allocation  of  Whiting,  Rules  1  and  2 
(RAW  1  and  RAW  2,  respectively). 

HAW  1 

NMF.S  u.sed  emergency  action 
authority  under  the  M.SA  section 
3().')(c)(l  j,  18  U.S.C.  18.'l.')(c).  for  RAW  1, 
whicli  was  proposed  on  May  21,  2012 
(77  FR  299.1.5),  with  the  final  rule 
published  on  August  1,  2012  (77  FR 
41.508).  RAW  1  delayed  the  ability  to 
transfer  QS  and  IRQ  lielween  QS 
accounts  in  the  shorebased  IFQ  fishery, 
and  to  the  ability  to  sev(!r  motliership/ 
catcher  vessel  endorsement  and  its 
associated  catch  history  assignment 
((iHA)  from  limited  entry  trawl  permits 
in  tlie  motliershij)  fishery,  pending  the 
outcome  of  the  reconsideration.  'I'lni 
August  1  emergency  rule  also  delayed 
i.ssuance  of  (juota  as.sociated  with 
whiting  directed  trips  at  the  beginning 
of  the  2013  fishing  year,  as 
recommended  by  tlie  Council.  The  RAW 
1  rule  is  effective  through  January  28, 
2013,  and  may  be  extended  for  an 
additional  188  days,  consistent  with  the 
MSA. 

HAW  2 

At  its  March  2-7,  2012,  meeting,  the 
(Council  received  briefings  from  NMF.S 
regarding  the  remedy  order  issiied  in 
Pacific  Dawn  and  selected  a  three- 
meeting  (iouncil  rulemaking  process. 

On  March  11,  2012,  NMF.S  submitted  a 
letter  to  the  ('ouncil  that  provid(;d  a 
potential  range  of  alternatives  for 
reconsideration  that  NMF.S  believed  was 
appropriate. 

At  its  April  1-8,  2012,  meeting,  the 
(Council  received  briefings  from  NMFS 
on  the  range  of  alternatives  included  in 
the  Marcli  11,  2012,  letter,  as  well  as 
guidance  on  allocation  i.ssues  addressed 
in  the  MSA,  agency  guidance 
documents,  and  FMP  goals  and 
objectives.  The  Council  received 
approximately  two  hours  of  public 
comment  from  nine  individuals  or 
groups  of  individuals  and  also  received 
recommendations  from  its  Groundfish 
Advisory  .Subpanel.  After  consid(!ration 
of  the  piiblic  f;omment  and  advisory 
group  recommendations,  the  Council 
actiled  an  additional  alternative  for 
analysis  that  would  consider  an 
allocation  period  of  200l)-2010. 

At  the  June  21-28,  2012,  Council 
meeting,  NMF.S  and  Council  .staff  gave 


an  overview  on  the  Draft  Environmental 
Assessment  (EA)  and  briefed  the 
Council  on  the  analysis  of  the  range  of 
alternatives.  The  Council,  after.  li,stening 
to  recommendations  from  its 
Groundfish  Advisory  .Subpanel  and 
])ublic  testimony,  refined  one 
alt(irnative  and  asked  staff  to  update  the 
analyses  over  the  summer  based  on  this 
refinement.  The  Council  did  not  select 
a  preliminary  preferred  alternative, 
staling  that  it  no(;dod  additional  time  to 
understand  the  analy.ses  and 
information  presented.  The  Council 
reconfirmed  its  intention  to  select  a 
final  preferred  alternative  at  its 
.September  2012  meeting. 

At  the  .September  1.1-18,  2012, 

Council  meeting,  the  Council 
i:on.sid(!n;d  the  Draft  EA,  which  had 
beem  revised  tf)  incorporate  more 
detailed  information  and  analyzed  a 
range  of  whiting  allocation  periods 
spanning  the  years  between  1994  and 
2010  for  sbf)reside  and  mothership 
catcher  vessels,  and  the  years  between 
1998  and  2010  for  shoreside  [)rocessor.s. 
The  Council  listened  to  testimony  from 
24  individuals  or  groups  of  individuals, 
totaling  nearly  seven  hours  of  public 
testimony^and  al.so  received  advi.sory 
l)ody  reports  from  both  the  Groundfish 
.Advisory  .Subpanel  and  tlie  .Scientific 
and  .Statistical  Committee.  Following 
Council  discussion,  the  Council  voted  to 
sided  the  no-action  alternative  (initial 
whiting  allocation  (pialifying  years  of 
1994  through  2003  for  the  shoreside  and 
mothership  catcher  ve.ssels  and  1998 
through  2t)04  for  shoreside  whiling 
processors)  as  the  final  preferred 
alternative. 

On  October  30,  2012,  Ibe  Council 
transmitted  to  NMFS  its 
recommendation  tbal  tbe  no-action 
alternative  be  adopted;  the  letter  and  its 
accompanying  rationale  are  available  at 
the  {]()uncil’s  Web  site  at  blip:// 

WWW. peon  ncil.org/wp-conlcnl/nploaclfi/ 
Xinil_WblgHcalloc_Llr.pdf. 

Rationale  for  Proposing  No  Changes  to 
the  Initial  Allocations  of  Whiting 

The  M.SA  requires  NMF.S  to  review  all 
regulations  that  the  C.ouncil  submits  to 
determine  wbetber  the  regulations  are 
consistent  with  the  M.SA.  the  FMP,  and 
other  applicable  law  (18  II.S.C.  1854(b)). 
NMF.S  reviewed  tbe  Council  record  and 
the  proposed  regulatory  language  and 
has  preliminarily  determined  that  the 
(louncil’s  recommendation  to  maintain 
the  existing  initial  whiting  allocations  is 
consistent  the  M.SA.  the  FMP,  the 
court’s  order  in  Pacific  Dawn,  and  other 
applicable  law.  NMFS  requests 
comments  on  this  conclusion;  after 
review  of  the  comments  and  the  record 
as  a  whole,  NMFS  will  make  a  final 
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decision  that  will  bo  announced  in  the 
Federal  Register.  The  reasons  for 
NMFS’  preliminary  determination  are 
di.scussed  below. 

The  MSA  establishes  the  general 
requirement  that  allocations  he  fair  and 
equitable  (see  e.g.,  IB  U.S.C.  1851(a)(4)). 
For  allocations  made  in  association  with 
limited  access  privilege  programs,  the 
MSA  further  requires  that  the  t’,ouncil  or 
NMFS  must  “establish  procedures  to 
ensure  fair  and  equitable  initial 
allocations,  including  consideration  of: 
(i)  Current  and  historical  harvests:  (ii) 
employment  in  the  harvesting  and 
processing  sectors;  (iii)  investments  in, 
and  dependence  upon,  the  fishery:  and 
(iv)  the  current  and  historical 
participation  of  fishing  communities" 

(16  U.S.C.  1853a(c)(5)(A)).  Although  the 
Council’s  recommendation  must  be 
consistent  wdth  the  MSA  as  a  whole 
w'hen  viewed  in  light  of  the  FMP,  the 
factors  listed  above  w’oro  essential  to  the 
Council's  and  NMFS’  decisions. 

Ultimately,  NMFS  believes  that 
irrespective  of  the  qualifying  years 
chosen  as  a  result  of  the 
recon.^'ideration,  there  is  not  one 
alternative  that  would  be  perceived  as 
equally  fair  and  equitable  by  all 
participants.  Further,  as  long  as  the 
Council  recommendation  provides  for  a 
fair  and  equitable  allocation  by 
consideration  of  the  required  factors, 
and  the  Council  and  NMFS  provide  a 
reasonable  explanation  for  that  decision, 
then  the  requirements  of  16  U.S.C. 
1853a(c)(5)(A)  are  satisfied.  Simply  put, 
the  MSA  does  not  require  a  particular 
outcome  for  the  allocation  decision  at 
issue  here.  This  section  addresses  each 
factor  from  16  U.S.C.  1853a(c)(5)(A)  in 
a  general  fashion,  followed  by  the 
overarching  considerations  that  lead 
NMFS  to  preliminarily  conclude  that 
the  initial  whiting  allocations  are  fair 
and  equitable. 

Current  and  Historical  Harvests 

The  alternatives  that  the  Council 
examined  allocated  quota  using  catch 
history  based  on  a  range  of  years — 1994 
through  2010 — that  is  as  wide  as 
possible  given  the  best  available 
scientific  information  on  the  groundfisb 
trawl  fleet  prior  to  implementation  of 
Amendment  20.  Under  the  exi.sting 
qualifying  period  for  harvesters  of  1994 
through  2003,  previously  qualifying 
permits  with  catch  history  post-2003  or 
new  entrants  after  2003  do  not  have  that 
catch  history  count  towards  their  initial 
allocation  of  whiting.  However,  in  light 
of  the  overarching  considerations,  the 
whiting  allocation  to  harve.sters  based 
on  a  qualifying  period  of  1994  through 
2003  is  fair  and  equitable,  and  furthers 
the  purpo.ses  of  Amendment  20. 


Consideration  of  current  and 
historical  harvests  appears  less  ndevant 
to  the  issue  of  the  qualifying  period  for 
processors  because  processors  do  not 
“harvest”  fish.  To  the  extent  that 
current  and  historical  harvests  relate  to 
the  decision  on  an  appropriate 
qualifying  period  for  proc:ess(jrs,  this 
factor  is  considered  by  examining  the 
current  and  historical  harvests  delivered 
to  shorebased  processors.  Current  and 
historical  harve.sts  and  their  relationship 
to  processors  are  also  considered 
indirectly  through  the  other  three 
factors.  NMFS  specifically  requests 
comment  on  the  relevant;e  of  “current 
and  historical  harvests”  to  the 
determination  of  the  qualifying  period 
for  processors. 

Employment  in  the  Harvesting  and 
Processing  Sectors 

Th(!  Draft  EA  concludes  that 
rationalization  brings  changes  in  the 
nature  and  patterns  of  employment  in 
both  the  processing  and  harvesting 
sectors.  While  there  may  be  some  initial 
local  shifts  or  variations  in  employment 
depending  on  the  whiting  allocation 
alternative  chosen,  the  analysis  did  not 
anticipate  notable  variation  in  the 
.stability  or  level  of  employment  overall 
among  the  identified  alternatives. 
However,  the  Groundfish  Advi.st.'ry 
Subpanel  and  the  Draft  EA  also  noted 
that  moving  the  end  year  of  the 
qualifying  periods  to  include  mon; 
recent  years  could  result  in  additional 
QS  being  allocated  to  processors  in  the 
north,  which  is  where  much  of  the 
whiting  harvest  and  processing  has 
more  recently  been  taking  place 
Although  the  Draft  EA  indicates  that  the 
actual  location  of  whiting  harvest  and 
delivery  to  processors  appears  to  be 
predominately  affected  by  factors  other 
than  the  amount  of  whiting  QS  held  in 
a  given  geographic  area,  the  QS  is  still 
an  asset  for  processors  that  can  be  used 
to  offset  the  effects  of  some  of  the 
geographic  shifts  that  may  occur 
irrespective  of  QS  distribution. 
Additionally,  .some  processors  testified 
as  to  the  importance  of  their  Q.S  in 
attracting  additional  whiting  deliveries 
to  their  facilities.  Maintaining  the  1998- 
2004  time  period  for  processors  and  its 
broader  geographic  distribution  may 
contribute  to  employment  in  coastal 
communities  when  paired  with  the 
1994-2003  qualifying  period  for 
harve.sters.  P'orther,  in  light  of  the 
overarching  considerations,  the  existing 
qualifying  periods  result  in  a  fair  and 
equitable  allocation.  NMFS  specifically 
requests  comments  on  the  degree  to 
which  the  existing  qualifying  periods,  or 
the  alternative  qualifying  periods 


considered,  could  affect  employment  in 
the  harvesting  and  processing  sectors. 

Investments  In,  and  Dependence  Upon, 
the  Fishery 

The  MSA  dt)es  not  provide  a 
definition  of  “dependence.”  In  general 
terms,  dependence  upon  the  fishery 
relates  to  the  degree  to  w'hich 
participants  rely  on  the  whiting  fishery 
as  a  source  of  wealth,  income,  or 
employment  to  financially  support  their 
business.  Current  harvests,  historical 
harvests,  levels  of  investment  over  time, 
and  levels  of  participation  over  time  are 
all  aspects  of  dependence,  as  they  can 
all  be  connected  to  the  processes  that 
fishers  and  processors  u..e  to  generate 
income.  The  level  of  dependence  could 
be  viewed  as  a  function  of  any  number 
of  metrics  including:  The  number  of  the 
years  an  entity  has  participated  in  the 
fishery:  the  total  whiting  harvested  or 
the  amount  processed  by  an  entity;  the 
sum  total  of  all  fish  harvested  or 
processed  by  an  entity:  the  total  income 
earning  activities  by  an  entity  (for 
(ixample,  some  processors  process  fish 
for  other  processors,  or  help  in  the 
trucking  of  fish);  or  an  entity’s 
relationship  to  other  entities  (for 
example,  one  company  may  own  .several 
processing  plants  or  limited  entry 
permits  another  company  may  be 
closely  affiliated  with  another  company 
either  through  ownership  relationships 
or  through  sales  agreements).  However, 
these  are  all  just  individual 
measurements  of  factors  that  are  related 
to  dependence,  not  measures  of 
dependence  in  and  of  themselves. 
Furthermore,  it  is  diffievdt  to  calculate 
“dependence”  per  .se  even  using  all  of 
these  measures. 

'I'he  extent  to  which  participation  in 
the  harvesting  or  processing  of  whiting 
past  the  2003-2004  end  of  the 
qualifying  periods  reflects  dependence 
uj)on  the  fishery  is  largely  reliant  upon 
the  metric  used  to  evaluate  dependence 
and  the  time  periods  during  which  that 
metric  is  applied.  Although  some  of  the 
alternatives  considered  would  allocate 
more  quota  to  the  most  recent 
participants  in  the  fishery,  even 
assuming  recent  participation  in  the 
fishery  is  the  appropriate  metric  for 
evaluating  the  level  of  dependence,  the 
overarching  considerations  lead  NMFS 
to  preliminarily  conclude  that  the 
existing  qualifying  periods  for 
harvesters  and  processors  result  in  a  fair 
and  equitable  allocation,  consistent  with 
the  MSA.  As  discusssed  more  fully 
belyw,  the  choice  of  ending  the 
qualifying  period  for  processors  in  2004 
rather  than  the  2003  control  date  was 
done  to  explicitly  recognize  investments 
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in  pror.e.ssing  while  still  furthering  the 
purposes  of  Amendment  20. 

Moreover,  the  fact  that  the  existing 
qualifying  period  for  harvesters  results 
in  some  limited  QS  allocation  to  permits 
without  activity  in  the  whiting  fishery 
post  2003  does  not  alter  NMFS’ 
conclusion.  Under  the  status  quo 
ipialifying  period,  there  were  twenty- 
one  limited  entry  trawl  permits  and  14 
mothership/catcher  vessel  endorsed 
limited  entry  trawl  permits  that  received 
whiting  (piota  share  or  catch  history 
assignments  even  though  they  did  not 
fish  after  2003.  The  analysis  then 
researched  wheth«?r  the.se  permits  were 
fished  in  the  other  whiting  sector,  other 
Pafdfic  groundfish  fisheries,  other  west 
coast  fisheries,  or  in  other  Alaska 
fisheries.  After  accounting  for 
participation  in  other  fisheries,  there 
were  a  total  of  nine  permits  (shoreside 
or  mothership)  that  aj)parently  had  no 
fishing  activity  off  the  We.st  Coast  or 
Alaska  after  2003.  These  nine  permits 
translate  into  1.3  percent  of  the  total 
shoreside  whiling  Q.S  and  1.0  percent  of 
the  total  mothership  catch  history 
assignments  u.s(;d  for  the  2011  and  2012 
fisheries.  However,  the  data  set  used  for 
analysis  may  not  have  been  complete  as 
the  permit  may  he  owned  by  an  entity 
that  participates  in  fisheries  other  than 
west  coast  and  Alaska  fisheries. 
Furthermore,  while  some  quota  goes  to 
harvester  permits  with  no  recent  history 
under  a  2003  end  year  for  harvesters, 
the  analysis  in  the  record  reflects  that 
the  extent  of  truly  latent  permits  (not 
a.s.sociated  with  an  entity  with  recent 
whiting  landings)  is  very  small  (roughly 
one  percent  for  both  shoreside  and 
mothership  harvesters).  Awarding  QS  to 
these  “latent"  permits  is  consistent  with 
the  goal  of  reducing  overcapitalization 
in  the  fishery  and  ending  the  “race  for 
fish”  b(jcause  to  do  otherwise  (i.e.  award 
QS  for  activities  beyond  the  control 
date)  would  create  incentives  for 
participants  to  expand  their  activities 
and  investments  after  control  dates  are 
announced  in  the  hope  that  they  would 
be  rewarded  tniota  share. 

The  (Council  analysis  characterizes  the 
limited  entry  permit  as  an  asset  or 
investment,  a  highly  fishery  dependent 
investment.  The  FA  states  that  “after 
2003,  it  is  reported  that  permit  prices 
varied  substantially  based  on  the  history 
associated  with  the  permit,  in 
anticipation  of  the  trawl  program.” 
Kxchuling  changes  due  to  company 
restructuring  and  changes  due  to  death 
or  divorce,  eighteen  permits  changed 
hands  after  2003  atid  before  the  end  of 
2010.  Based  on  data  recently  collected 
by  the  NWFSC  and  public  comment, 
during  2000-2010,  three  permits  were 
sold  at  values  that  averaged  about 


$31.'} .000.  The  Council  analysis  also 
discussed  the  portfolio  concept  of 
permits.  Fishermen  frequently  own 
several  different  types  of  permits  as  a 
business  strategy  to  respond  to  the  ups 
and  downs  of  various  fisheries.  (A 
portfolio  could  include  oik;  or  more 
limited  entry  trawl  permits  along  with 
[lermits  to  crab,  shrimp,  or  to  fish  in  tfie 
Alaska  Pollock  fishery.)  To  participate 
in  the  trawl  fishery,  a  person  first  needs 
to  obtain  one  of  a  limited  number  of 
permits  (at  the  time  of  inqilementation 
of  the  trawl  rationalization  program, 
there  were  17.'}  trawl  endorsed  permits). 
However,  after  investing  in  a  permit,  a 
permit  owner  has  several  options  on 
how  to  use  that  investment.  The  permit 
owner  can  fish  the  permit  with  liis 
vessel  or  lease  the  permit  to  another 
person.  The  owner  can  also  sell  the 
permit  or  choose  not  to  fish  the  permit 
or  have  anyone  else  fish  the  permit.  As 
evidence  of  the  importance  of  this 
investment,  the  permit  owner  needs  to 
renew  and  pay  a  permit  fee  annually. 

The  Region  has  preliminarily  concluded 
that  the.se  types  of  investments  are  an 
important  factor  in  determining 
dependence  on  the  fishery.  NMF.S  is 
requesting  comment  on  the  extent  that 
such  investments  reflect  dependence  on 
the  fishery. 

.Some  believe  that  most  recent  fishing 
history  is  the  best  reflection  of 
dependence  on  the  fi.shery.  There  is  no 
NMf’.S  guidance  on  the  measurement  of 
dependence.  Fquating  dependence 
.solely  to  recent  fishing  history  could  be 
in  a  sense  “double  counting”  as  the 
M.SA  already  indicates  that  “current” 
harvests  are  to  be  considered  as  a 
separate  factor.  From  review  of  other 
NMF.S  and  Uouncil  analyses,  indicators 
of  dependence  are  typically  ba.sed  on 
measures  that  relate  the  IFQ  fishery 
revenues  (whiting)  to  total  revenues 
earned  by  the  entity  (whiting,  crab, 
shrimp,  pollock,  etc.).  It  is  not  NMFS 
policy  to  use  recent  fishing  as  the  only 
reflection  of  dependence  on  the  fi.shery, 
nor  is  it  NMFS  policy  to  use  recent 
fishing  as  the  sole  basis  for  determining 
the  allocation  period;  such  a 
determination  must  always  be  based  on 
the  specific  facts  each  time  allocations 
are  considered.  NMFS  specifically 
requests  comments  on  the  degree  to 
which  the  existing  qualifying  periods,  or 
the  alternative<|ualifying  periods 
considered,  result  in  a  fair  and  equitable 
allocation  when  considering 
investments  in  and  dependence  upon 
the  fishery,  including  what  metrics 
should  be  considered  in  measuring 
investment  in  and  dependence  on  the 
fishery  and  why,  ba.sed  on  those 


metrics,  any  of  the  alternatives  result  in 
a  fair  and  equitable  allocation. 

The  Current  and  Hi.storicai 
Participation  of  Fishing  Communities 

I’he  Council  considered  the  current 
and  historical  participation  of  fishing 
communities  in  several  ways.  .Similar  to 
the  analysis  for  current  and  historical 
harvests,  by  examining  alternatives  with 
a  wide  range  of  years,  the  Council  and 
NMF.S  were  able  to  review  the  current 
and  historical  participation  of 
communities  as  thev  changed  over  time. 
Further,  the  original  decision  on 
Amendment  20  contained  measures  that 
examined  the  role  of  fishing 
c:ommunities  over  time.  For  example, 
the  20  perc;enl  allocation  to  proces.sors 
was  intended  to  provide  increased 
stahiiity  to  communities  by  creating  an 
added  incentive  for  catcher  vessels  to 
land  whiting  in  tho.se  communities  and 
increa.se  bargaining  parity  between 
harviisters  and  processors.  I’he  Hraft  EA 
also  notes  that: 

More  certain  than  the  initial  allocation’s 
effect  on  long-term  distrilintion  of  fishing 
activity  among  communities  is  the  one-time 
distribution  of  wealth  in  the  form  of  quota 
shares  going  to  members  of  the  communities 
and  the  secondary  effects  that  this  one-time 
distribution  of  wealth  may  have  as  it  affects 
expenditures  within  the  community.  Thus, 
what  is  at  stake  in  the  initial  allocation  is  not 
necessarily  a  disruption  to  what  entities  are 
ahh;  to  harvest,  but  rather  an  initial  allocation 
of  wealth  and,  through  the  wealth 
represented  by  the  QS/(’.HA,  an  augmented 
ability  to  make  up  any  sboptfalls  through  QS/ 
CHA  acquisitions  in  the  market  place.  Those 
receiving  larger  initial  allocations,  larger 
initial  grants  of  wealth,  will  be  better- 
positioned  to  finance  or  other  wise  make 
additional  purchases  of  Q.S/CHA  to  make  up 
for  any  shortfalls  in  their  initial  allocations. 

NMF.S  preliminarily  concludes  that 
the  exi.sting  qualifying  periods  reflect 
fair  and  equitable  allocations  that  were 
intended  to  spread  the  impacts  of  the 
trawl  rationalization  program  along  the 
coast.  NMFS  specifically  requests 
comments  with  respect  to  current  and 
historical  participation  of  fishing 
communities  and  how  consideration  of 
this  factor  supports  the  existing  whiting 
allocations,  or  the  other  alternative 
qualifying  periods  considered. 

Overarching  Considerations 

NMFS  believes  a  crucial 
consideration  that  must  he  taken  into 
account  when  reviewing  the  initial 
whiting  allocation  decision  is  the 
control  date.  Hi.storically,  the  Council 
and  other  fishery  management  councils 
have  announced  and  adopted  control 
dates  to  prevent  speculative 
participation  in  a  fi.shery  pending 
development  of  a  limited  access 
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program,  with  the  intent  that  the 
developed  program  may  use  the  control 
date  as  the  end  date  of  fishing  history 
that  would  count  toward  establishing 
initial  allocations,  if  appropriate.  Since 
adopting  the  initial  control  date  in  2003 
(announced  in  a  Federal  Register  notice 
in  early  2004),  the  (Council  and  NMFS 
have  actively  worked  on  developing  and 
refining  the  groimdfish  trawl  catch 
share  program.  As  discussed  in  detail  in 
the  draft  EA.  beginning  in  2003,  the 
Council  held  numerous  public 
committee  meetings  (averaging  ten  a 
year),  conducted  public  discussions  on 
the  trawl  program  during  numerous 
Council  meetings,  and  worked 
consistently  on  the  program  over  a 
seven  year  period  (200.3-2010). 

In  deciding  to  develop  a  catch  share 
program  for  the  groundfish  trawl 
fishery,  the  Council  was  concerned  with 
the  problems  of  overcapitalization  and 
ending  the'  race  for  fish.  By  notifying 
existing  and  potential  participants  that 
the  Council  was  .seriously  pursuing 
development  of  a  catch  share  program, 
the  Council  intended  to  deter  additional 
unwanted  effort  and  capital  in  the 
fishery.  NMFS  recognizes  that  the  plain 
language  of  the  Federal  Register  notif:e 
announcing  the  control  date  does  not 
“guarantee”  that  activity  occurring  in 
any  specific  period  will  count  toward 
initial  allocations.  In  addition,  control 
dates  have  been  abandoned  in  the  past 
for  various  reasons  by  this  Council  and 
in  other  regions.  However,  NMFS  also 
believes  it  was  reasonable  for 
participants  to  inlerpnit  the  control  date 
as  signaling  a  potential  end  date  for  the 
qualifying  period,  and  there  was 
extensive  public  testimony  reflecting 
the  fact  that  many  participants  did  in 
fact  make  business  decisions  ba.sed  on 
the  control  date.  Testimony  from  .some 
participants  indicated  that  had  they 
thought  the  control  date  would  not  be 
used  as  the  end  of  the  qualifying  period, 
they  would  have  changed  plans  to 
increa.se  their  whiting  harvests  while 
leasing  their  quota  in  other  fisheries.  In 
addition,  if  fishermen  believed  that 
activity  beyond  the  control  date  would 
result  in  more  quota,  they  could  have 
chosen  to  inve.st  additional  capital  into 
their  boats,  thus  increasing 
overcapitalization  and  exacerbating  the 
race  for  fish.  Accordingly,  participants 
who  made  business  decisions  based  on 
the  assumption  that  the  control  date 
would  be  u.sed  as  the  end  of  the 
(pjalifying  period  acted  in  a  manner 
consistent  with  the  conservation  goals 
of  the  ('.ouncil.  In  addition,  based  on  the 
fact  that  the  control  date  modified  at 
least  some  participants’  fishing 
behavior,  extending  the  qualifying 


period  further  into  the  future  could 
result  in  partici|)ants  in  other  fisheries 
disregarding  any  signal  sent  by 
announcing  a  new  control  date  in  a 
different  program. 

Although  tlie  length  of  time  between 
the  original  control  date  and  the  agency 
approval  in  2010,  implementation  of  the 
program  in  2011,  and  this  propo.sed 
decision  in  2012,  is  longer  than  the 
comparable  time  span  in  most  programs 
that  announce  control  dates,  this  is 
explained  by  the  complexity  of  the 
program,  which  resulted  in  significant 
time  needed  to  involve  the  public  and 
fishery  participants,  develop 
alternatives,  develop  appropriate 
analytical  documents,  reach  a  final 
decision,  and  implement  that  decision. 
The  trawl  rationalization  program 
includes  multi-species  trading  in  a 
diver.se  fleet  composed  of  small 
trawlers,  large  mother.ships.  and 
catcher-proce.s.sors  in  communities 
along  most  of  the  VVe.st  Coast  of  the 
United  States.  From  the  time  the  control 
date  was  announced,  there  was 
continuous  and  systematic  effort  by  the 
Council  and  the  agency  to  develop  and 
implement,  with  full  public 
participation,  one  of  the  most  complex 
rationalization  programs  ever  devi.sed. 

For  the  harvesters,  the  1994-2003 
period  is  the  widest  date  range  possible 
to  base  allocations  on  landings  history 
while  ending  the  qualifying  period  on 
the  control  date.  Using  this  qualifying 
period  recognizes  the  f;onservation 
l)enefits  accruing  from  those  who.sc; 
fishing  behavior  did  not  change  in  an 
effort  to  gain  monj  cpiota.  While  some 
public  testimony  indicated  that  their 
increased  effort  po.st-2003  was  not  a 
result  of  speculation,  tluire  is  no 
mechanism  available  to  .separate  out 
speculative  b(;havior  from  non- 
speculative  nor  is  there  any  way  to 
quantify  the  extent  to  which  the  control 
date  prevented  additional  speculative 
effort  or  capital.  By  maintaining  the 
control  date  as  the  cut-off,  however, 
those  who  did  engage  in  such 
speculation  are  not  rewarded  and  those 
who  honored  the  control  date  are  not 
penalized.  Although  the  (Council  and 
NMFS  were  aware  that  new  entrants 
had  come  into  the  whiting  fishery  since 
2003,  the.se  entrants  did  so  aware  of  the 
control  date  and  that  their  activity  after 
2003  may  not  count  toward  any  initial 
allocation  decision.  While  maintaining 
the  existing  cutoffs  for  initial  allocations 
excludes  more  current  harvest  and 
landings  from  the  allocation  formulas, 
the  impacts  to  the  (h'pendence  and 
investments  of  most  participants  are 
relatively  mode.st.  For  example,  the  shift 
of  whiting  quota  shares  that  would 
result  from  status  quo  to  Alternative  4 


(which  most  favors  recent  history) 
represents  only  17  percent  for 
shorebased  catcher  vessels,  and  3.1 
percent  for  shorebased  processors. 
Therefore  it  is  still  fair  and  equitable  to 
have  some  recent  catcly  history  not 
count  toward  initial  allocations. 
Maintaining  the  control  date  as  the  end 
of  the  qualifying  period  for  harvesters  is 
fully  consi.stent  with  the  original 
purposes  of  Amendment  20,  including 
reducing  overcapitalization  and  ending 
the  race  for  fish.  However,  for 
processors,  the  Council  chose  the  end 
year  of  2004,  contrary  to  the  2003 
control  date,  fairly  late  in  the  original 
decision-making  process. 

NMFS  preliminarily  concludes  that 
the  Council’s  recommendation  to  use 
2004  as  the  end  year  for  processors  is 
supported  by  several  rationales.  First, 
the  Council  received  te.stimony  that 
there  was  a  significant  investment  in 
whiting  processing  capability  made  in 
2002  and  2003  before  the  control  date 
was  announced,. and  as  discu.ssed 
further  below,  before  the  applicability  of 
the  control  date  to  proc;essors  was 
edarified.  That  investment  did  not  begin 
to  earn  processing  history  until  2003 
and  2004.  The  Council  considered  this 
information  in  making  its  original  initial 
allocation,  and  in  more  detail  during  the 
reconsideration.  The  Council  concluded 
that  it  would  be  unfair  to  not  recognize 
this  investment  decision  that  was  made 
prior  to  the  control  dale.  By  extending 
the  qualifying  pericjd  for  processors  to 
2004,  some  of  the  additional  processing 
capabilities  could  be  recognized'as  part 
of  the  qualifying  hi.story.  Furthermore, 
testimony  received  during  the  Council’s 
reconsideration  revealed  no  significant 
change  from  their  knowledge  of 
proces.sor  investments  in  the  whiting 
fishery,  i.e.,  no  testimony  indicated 
other  processors  made  a  significant 
investment  before  the  2003  control  that 
became  operational  in  2004  or  later. 

In  addition,  the  originally  published 
Federal  Register  notice  of  the  2003 
control  date  did  not  clearly  indicate  that 
the  date  applied  to  processors. 
Subsequent  clarifications  were 
published  in  the  middle  of  the  2004 
season  and  just  prior  to  the  start  of  the 
200.3  fishing  season.  Accordingly,  in 
addition  to  at  least  partially  crediting 
investment  decisions  made  prior  to  the 
control  date,  extending  the  end  year  of 
the  qualifying  period  to  2004  reasonably 
accounts  for  the  fact  that  processors  may 
not  have  had  adequate  notice  of  the 
applicability  of  the  2003  control  date 
until  after  the  stiut  of  the  2004  whiting 
season. 

Since  the  investment  decision  was 
made  before  the  control  date,  changing 
the  end  year  of  the  qualifying  period  for 
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processors  to  2004  did  not  benefit  tlio.se 
who  decided  to  increa.se  processing 
capaeity  after  they  were  aware  that  2003 
control  date  could  potentially  apply  to 
processors.  While  adopting  2004  for 
processors  does  move  beyond  the 
original  control  date,  it  only  departs  by 
a  single  year  and  does  so  for  what 
NMFS  preliminary  concludes  are  valid 
ju.stificcitions.  NMKS  specifically 
requests  comment  on  the  importance  of 
using  the  control  date  as  the  end  of  the 
qualifying  period  for  harvesters  and  the 
rationale  for  varying  the  end  of  the 
qualifying  period  for  processor  by  one 
year  to  2004. 

Overall,  there  is  a  sufficient  basis  for 
NMFS  to  preliminarily  conclude  that 
the  Council's  initial  whiting  allocation 
recommendation,  including  using 
qualification  years  of  1994-2003  for 
whiting  harvesters  and  1998-2004  for 
whiting  processors,  is  consistent  with 
the  requirements  of  the  MSA,  the  FMP, 
and  other  applicable  law,  and  provides 
for  a  fair  and  equitable  initial  allocation 
to  the  shoreside  and  mothership  sectors 
of  the  whiting  fishery.  As  the  NOAA 
Technical  Memorandum  entitled  “The 
Design  and  Use  of  Limited  Access 
Privilege  Programs,  (Anderson  and 
Holliday,  November  2007)  suggests,  the 
record  to  date  confirms  that  it  does  not 
appear  to  be  possible  to  devise  whiting 
allocations  that  will  be  perceived  as 
equally  fair  by  all  eligible  entities. 
Consistent  with  that  guidance,  however, 
the  Council  and  agency  have  followed  a 
public  and  transparent  process  that 
involved  all  concerned  .stakeholders  and 
allowed  repeated  opportunities  to 
provide  input.  NMFS  believes  this 
{)rocess  has  been  appropriate  and 
essential  to  advancing  a  fair  and 
equitable  allof:ation.  The  record  also 
establishes  that  in  weighing  the  various 
factors  identified  under  the  MSA  for 
initial  allocations,  there  are  inevitably 
tradeoffs  that  result  under  the  various 
alternatives.  In  striking  an  overall 
balance,  NMF'S  preliminarily  finds  that 
the  reasons  supporting  maintaining  the 
existing  allocations  for  the  shoreside 
and  mothership  whiting  fisheries  (e.g., 
honoring  the  control  date  and  the  policy 
goals  of  Amendment  20,  wide 
geographic  di.stribution  of  the  program 
benefits  and  costs  along  the  coast  aiid 
the  corresponding  fishing  communities) 
outweigh  those  favoring  more  recent 
hi.story  (e.g.,  reflection  of  the  more 
current  market  and  fishery  conditions, 
providing  greater  amounts  of  quota  to 
the  most  recent  fishery  participants,  and 
reducing  or  eliminating  quota  shares  to 
some  pern  it  holders  that  do  not  have 
recent  hi.story).  NMFS  also  notes  that 
the  draft  EA  indicates  that  the  action 


alternatives  result  in  a  larger  number  of 
|)ermits  losing  quota  share  to  the  benefit 
of  a  smaller  number  of  permits  that 
woidd  gain  quota  share.  NMFS  requests 
comment  on  the  overall  balancing  of  the 
factors  and  impacts  of  this  initial 
allocation  decision. 

Additional  Considerations 

NMFS  requests  comment  on  the 
following  additional  considerations 
relating  to  its  preliminary  determination 
that  the  proposed  initial  whiting 
allocations  are  fair  and  equitabh;  and 
consistent  with  the  MSA,  FMP,  and 
other  applicable  law. 

Consideration  of  All  the  Relevant 
Factors  and  Information 

NMFS  finds  that  the  relevant  factors 
and  best  available  information  have 
been  considered  in  compliance  with 
requirements  of  the  MSA  in  reaching  its 
preliminary  determination.  NMFS 
requests  comment  over  the  degree  to 
which  there  has  been  adequate 
consideration  of  the  factors  identified 
for  initial  allocations  under  the  MSA 
including:  current  and  historical 
harvests;  employment  in  the  harvesting 
and  processing  sectors;  investments  in, 
and  dependence  upon,  the  fishery;  and, 
the  current  and  historical  participation 
of  fishing  communities.  As  reflected  in 
the  Council  record  and  draft  EA, 
additional  factors  have  also  been 
considered,  and  NMFS  also  reque.sts 
comment  on  whether  all  other  relevant 
factors  and  related  information  for  each 
factor  have  been  adequately  considered. 

Industry  Support  for  Allocation 

NMFS  notes  that  at  the  time  of  the 
original  initial  allocation  decision  and 
during  the  reconsideration  before  the 
Council,  it  appeared  that  the  mo.st,  but 
not  all,  of  participants  supported  the  use 
of  the  existing  qualifying  periods  rather 
than  any  of  the  alternatives  considered. 
NMF.S  finds  that  the  industry  support 
for  the  original  allocations  referred  to  in 
the  earlier  record  and  the  court 
summary  judgment  order  in  Pacific 
Dawn  as  a  “compromise”  was  in  fact 
appropriate  input  from  the  affected 
industry  that  was  developed  as  part  of 
the  overall  transparent  and  public 
process  that  established  the  catch  shares 
program.  NMFS  requests  comment  from 
the  public  on  this  i.ssue,  including  on 
the  degree  to  which  industry  supports 
the  existing  allocations,  the  extent  to 
which  NMFS  should  take  into  account 
the  degree  of  industry  support,  and  how 
the  amount  of  support  should  inform 
consideration  of  the  factors  listed  in  the 
MSA  for  allocation  decisions  in  light  of 
the  analysis  provided  in  the  draft  EA. 


Regulatory  Proposals 

NMFS  proposes  to  revise  the  portions 
of  the  regulations  that  were  temporarily 
delayed  or  revised  by  RAW  1. 
Additionally,  to  be  consistent  with 
Uouncil  action  at  its  November  2012 
meeting  on  a  QS  transfer  provision 
affecting  widow  rockfish,  NMFS 
proposes  to  extend  the  moratorium  on 
transfer  of  widow  rockfish  QS  in  the 
IFQ  fishery  indefinitely  pending  the 
Council’s  reconsideration  of  the 
allocation  of  QS  for  wddow  rockfish. 
Specifically,  NMFS  proposes  to: 

(1 )  Allow  transfer  of  QS  or  IBQ 
(except  for  widow  rockfish  QS)  between 
QS  permit  holders  in  the  shorebased 
IFQ  fishery  beginning  January  1,  2014; 

(2)  Require  QS  permit  holders  in  the 
shorebased  IFQ  fishery  holding  QS  or 
IBQ  in  excess  of  the  accumulation  limits 
to  dive.st  themselves  of  excess  QS 
(except  for  widow  QS)  or  IBQ  by 
November  30,  2015; 

(3)  Allow  limited  entry  trawl  permit 
holders  in  the  mothership  fishery  to 
request  a  change  (or  transfer)  of 
mothership/catcher  vessel  (MS/CV) 
endorsement  and  its  a.ssociated  catch 
history  assignment  (C’.HA)  beginning 
September  1,  2014; 

(4)  Require  MS/CV  endorsed  limited 
entry  trawl  permit  owners  to  divest 
them.selves  of  ownership  in  permits  in 
exce.ss  of  the  accumulation  limits  by 
August  31,  2016;  and 

(5)  Extend  the  dive.stiture  period 
delay  and  moratorium  on  transfer  of 
widow  rockfish  QS  in  the  shoreba.sed 
IFQ  fishery  indefinitely. 

Each  of  these  elements  is  described  in 
furtber  detail  below. 

Allow  Transfer  of  QS  or  IBQ.  Except 
Widow  QS,  Between  QS  Permit  Holders 
Beginning  January  1.  2014 

The  trawl  rationalization  program,  as 
implemented  in  January  2011,  delayed 
QS  holders’  ability  to  transfer  QS  and 
IBQ  between  QS  accounts  in  the 
shorebased  IF’Q  fishery  through 
December  31,  2012  (i.e.,  transfer  could 
begin  in  2013).  RAW  1  further  delayed 
QS  holders’  ability  to  transfer  QS  and 
IBQ  between  QS  accounts.  This 
suspension  of  QS  transfers  was 
ru'cessary  to  avoid  complications  which 
would  occur  if  QS  permit  owners  in  the 
shorebased  IFQ  fishery  were  allowed  to 
transfer  QS  percentages  prior  to  the  ’ 
whiting  allocation  reconsideration. 
Since  NMFS  proposes  to  concur  with 
the  Council’s  no  action 
recommendation,  no  changes  to  the 
initial  whiting  allocations  are  proposed. 
However,  NMF.S  still  requires  adequate 
time  to  develop  the  regulations  and 
software  necessary  to  allow  for  transfer 
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of  QS,  and  the  ('.oiincil  has  not  taken 
final  action  regarding  reallocation  of 
widow  rockfish  quota.  Therefore,  the 
(Council  recommended  and  NMKS 
proposes  to  revise 

^  660.1 40(d)(3)(ii)(B)(2)  to  allow  transfer 
of  QS  or  IBQ  (except  for  widow  rockfish 
QS)  between  Q.S  permit  holders  in  the 
shorehased  IFQ  fishery,  subject  to 
accumulation  limits  and  approval  by 
NMFS,  beginning  lanuary  1, 2014. 
Additionally,  the  ride  would  reinstate 
language  that  QS  and  IBQ  cannot  be 
transferred  betw'een  December  1  and 
December  31  of  each  year,  nor  may  QS 
and  IBQ  be  transferred  to  a  vessel 
account. 

Roqiiire  QS  Permit  Holders  in  the 
Sliorebased  IFQ  Fisheiy  Holdihg  QS  or 
IRQ  in  Excess  of  the  Accumulation 
Limits  To  Divest  Themselves  of  Excess 
QS  (Except  for  Widow  QSI  or  IRQ  hv 
November  .io,  2015 

The  delayed  implementation  of 
regulations  that  allow  for  the  transfer  of 
Q.S  necessitates  a  corresponding  delay 
to  the  divestiture  periods  for  those  QS 
permit  owners  with  Q.S  over  the 
accumulation  limits  (also  called  Q.S 
control  limits)  in  the  shorehased  IFQ 
fishery.  The  current  regulations,  as 
revised  by  RAW  1.  state  that  QS  permit 
owners  that  have  an  initial  allocation  of 
QS  or  IBQ  in  excess  of  the  accumulation 
limits  will  he  allowed  to  receive  that 
allocation,  hut  must  divest  themselves 
of  the  excess  QS  or  IBQ  during  the  first 
tw'o  years  once  Q.S  transfers  are  allow'ed. 
Maintaining  the  full  two  years  for 
divestiture  would  provide  QS  permit 
owners  with  sufficient  time  to  plan  and 
arrange  .sales  of  excess  Q.S.  as  originally 
recommended  by  the  Council  for  this 
provision  of  the  trawl  rationalization 
program.  While  two  years  from  January 
1, 2014,  is  December  31, 201.'i,  the 
regulations  prior  to  RAW  1  and  being 
proposed  to  be  reinstatiid  with  this  rule 
at  «?660.140(d)(3)(ii)(B)(2)  state  that  the 
transfer  of  Q.S  between  Q.S  accounts  and 
from  a  Q.S  acc:ount  to  a  vessel  account 
is  prohibited  between  December  1 
through  December  31.  Therefore,  this 
rule  propo.ses  to  revise 
§  660.14{)(d)(4)(v)  to  require  QS  permit 
holders  in  the  shoreside  IFQ  fishery 
holding  Q.S  or  IBQ  in  e.xcess  of  the 
accumulation  limits  to  divest 
themselves  of  excess  Q.S  (except  for 
widow  rockfish  QS)  or  IBQ  by 
November  30,  201.'>.  Widow  rockfish  Q.S 
in  excess  of  the  accumulation  limit 
would  not  be  subject  to  the  November 
30,  201.5,  deadline  for  divestiture 
because  widow  rockfish  Q.S  may  be 
reallocated  as  described  later  in  the 
preamble  under  the  extended 
moratorium  on  widow  QS  transfers. 


Allow  Limited  Entr\’  I'rawl  Permit 
Holders  in  the  Mothership  Sector  To 
lUupiest  a  (  '.hange  (or  Transff^rj  of  MS/ 

(iV  Endorsement  and  Its  Associated 
(ill A  Beginning  September  1,2014 

RAW  1  instituted  a  delay  in  the 
ability  of  limited  mitry  trawl  permit 
owners  in  the  mothership  sector  to 
transfer  MS/CV  endorsements  and 
f’.HAs  between  limited  entry  trawd 
permits,  riie' rationale  for  this  action 
was  similar  to  that  for  delaying  Q.S 
transfers  in  the  shorehased  IFQ  fishery; 
if  permit  owners  W'lne  allowed  to 
transfer  ownership  of  (31  As  before  the 
reconsideration  took  place,  thim  it 
would  be  difficult  for  NMF.S  to  track 
changes  to  the  initial  allocations  of 
whiting  and  other  incidentallv  caught 
species.  As  recommended  by  the 
(louncil,  consistent  with  the 
recommendation  to  make  no  changes  to 
the  initial  allocations  of  whiting,  NMF.S 
proposes  to  revise  §  66().l,'i()(g)(2)(iv)(B) 
and  ((])  to  allow  limited  entry  trawl 
permit  holders  in  the  mothership  .sector 
to  request  a  change  (or  transfer)  of  M.S/ 
VN  endorsement  and  its  a.ssociated  (31A 
beginning  September  1,  2014. 

Requin-  MS/CV-Endorsed  Limited  Entry 
I'rawl  Permit  Owners  To  Divest 
I'hem.selves  of  Ownership  in  Permits  in 
Excess  of  the  Accumulation  Limits  by 
August  :il,  2010 

Delayed  implementation  of 
regulations  that  allow  for  severability  of 
the  MS/(W  endonsement  and  its 
a.ssociated  CTIA  from  the  limited  entry 
trawl  permit  in  the  mothership  sector 
nece.ssitates  a  t:orresponding  delay  to 
the  dive.stiture  periods  for  those  limited 
entry  trawl  permit  owners  with  CHA  in 
excess  of  the  accumulation  limits  for 
that  sector.  As  recommended  by  the 
Cknincil,  NMFS  proposes  to  revise 
§  660.  l.‘i0(g)(3)(i)(D)  to  require  M.S/(dV- 
endor.sed  limited  entrv  trawl  permit 
owners  to  divest  themselves  of 
ownership  in  permits  that  havedHA  in 
excess  of  the  accumulation  limits  bv 
Augu.st  31,  2016.  Additionally.  NMF.S 
(iroposes  that  after  August  31, 201(>,  any 
M.S/(]V-endorsed  permits  owned  by  .t 
person  (including  any  |)er.son  who  has 
ownership  interest  in  the  owner  named 
on  the  permit)  in  exi;e.ss  of  the 
accumulation  limits  wdll  not  lx;  issued 
(nmewed)  until  the  permit  owner 
complies  with  the  accumulation  limits. 

Extend  Moratorium  on  Transfer  of 
Widow  Rockfish  QS  in  the  Shorel)ased 
IFQ  Fishery  Indefinitely 

This  rul(!  proposes  to  extend  the 
moratorium  on  transfer  of  widow 
rockfish  QS  in  the  IFQ  fishery 
indefinitely  pending  reconsideration  of 


the  allocation  of  Q.S  for  widow  rockfish. 
The  ('.ouncil  intends  to  reconsider 
widow  rockfish  Q.S  allocations  in  the 
future  becau.se  widow  rockfish  is  no 
longer  an  overfished  spiicies  and  will  be 
managed  as  a  healthy,  rebuilt  stock 
b(!giuning  in  2013.  NMF.S  proposes  this 
change  at  §  660.140(d)(3)(ii)(B)(2). 

Classification 

Pursuant  to  .section  304(b)(1)(A)  of  the 
M.SA,  the  NMF.S  Assistant 
Administrator  has  determined  that  this 
proposed  rule  is  consistent  with  the 
I’acific  Coast  Groundfish  F’MP,  other 
provisions  of  the  M.SA,  and  other 
applicable  law,  subject  to  further 
consideration  after  public  comment.  To 
the  extent  that  the  regulations  in  this 
ride  differ  from  what  was  deemed  by  the 
(iouncil,  NMF.S  invokes  its  independent 
authority  under  16  l]..S.(].  185.5(d). 

The  (xnincil  and  NMF.S  prepared  a 
draft  environmental  as.sessment  (EA)  for 
the  ret:onsideration  of  initial  whiting 
allocation  that  discusses  the  impact  on 
the  human  environment  of  the  proposed 
rule.  While  the  draft  EA  considers  more 
recent  information,  the  Cmuncil 
r(!t;ommendcd  and  NMFS  is  proposing 
the  “No  Action”  alternative  which 
retains  the  original  initial  allocations  of 
whiting  in  the  IFQ  and  mothership 
fisheries  from  Amendment  20.  A  copy 
of  the  EA  is  available  on  NMF.S’  Web 
site  at  http://www.nwr.noaa.gov/ 
Oroundfish-llalihut/Oroundfish-Fishery- 
Management/Trawl-Program/index.cfm. 
Aspects  related  to  this  action  were 
previously  discussed  in  the  final 
environmental  impact  statement  (E1.S) 
for  Amendments  20  to  the  Pacific  Coast 
(irnundfish  FMP  which  discus.sed  the 
structure  and  features  of  the  original 
trawl  rationalization  program.  A  notice 
of  availability  for  the  final  El.S 
published  on  June  25,  2010  (75  FR 
36386).  The  Amendment  20  EIS  is 
available  on  the  C'.ouncil’s  Web  site  at 
http://www.pcounciI.org/  or  on  NMF.S’ 
Web  site. 

OMB  has  determined  that  this  action 
is  not  significant  for  purposes  of 
Executive  (Jnler  12866. 

A  Regulatory  Impact  Review  (RIR) 
was  prejiared  on  the  action  in  its 
entirety  and  is  included  as  part  of  the 
initial  regulatory  llexibility  analysis 
(IRFA)  on  the  proposed  regulatory 
changes.  I'he  IRFA  and  RIR  describe  the 
impact  this  propo.sed  rule,  if  ado|)ted, 
would  have  on  small  entities.  A 
d(!Scription  of  the  action,  why  it  is  being 
(xjnsidered,  and  the  legal  basis  for  this 
action  are  contained  at  the  beginning  of 
this  .section  in  the  preamble  and  in  the 
SUMMARY  section  of  the  preamble.  A 
copy  of  the  IRFA  is  available  from 
NMF.S  (.see  ADDRESSES). 
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Reconsideration  of  Initial  Allocation  of 
Whiting 

ThoC^ouncil  considered  four 
alternatives  for  allocating  whiting.  The 
following  analysis  compares  the  “status 
(|uo’’  alternative  to  Alternative  4  as  they 
show'  greatest  differences  betw'een  the 
pre-control  date  fishery  and  post-control 
date  fishery.  'I'he  “.status  (pio” 
alternative  allocates  whiting  using  the 
years  19‘t4  to  200.1  for  harvesters 
(shoreside  and  mothership)  and  1998- 
2004  for  processors.  Alternative  4 
allocates  whiting  using  the  years  2000- 
2010  for  both  harvesters  (shoreside  and 
mothership)  and  processors.  Over  the 
years  1994-2010,  there  were  6,5  fishing 
permit  holders  that  participated  in  the 
shoreside  fishery  and  37  permit  holders 
that  participated  in  the  mothership 
fishery.  Over  the  years  1998  to  2010, 
there  were  16  processors  that 
participated  in  the  fishery  and  that  meet 
the  recent  participation  criteria  of  the 
various  alternatives. 

Comparing  the  status  quo  alternative 
to  Alternative  4  in  terms  of  2011  ex¬ 
vessel  revenues,  information  on  the 
gainers  and  losers  in  each  of  these 
affected  groups  can  he  developed  from 
information  in  the  Draft  EA.  The 
allocation  of  98,000  mt  to  the  2011 
shorebased  whiting  fishery  was  worth 
approximatelv  $21  million  (exves.sel 
value).  Ba.sed  on  the  status  (juo 
allocations,  eighty  percent  of  those 
quota  pounds  were  allocated  to  fishing 
permits  ($17  million)  and  20  percent  to 
the  shoreba.sed  j)roces.sors  ($4  million). 
The  allocation  of  57,000  mt  whiting  to 
the  w'hiting  mothership  catcher  vessels 
was  worth  $12  million  in  exvessel 
value.  It  is  important  to  note  that  2011 
was  a  p(iak  year  for  the  shonihased 
fishery  and  a  near-peak  year  for  the 
mothership  fishery  (.see  Figure  3-5  of 
the  Draft  EA).  (Note:  although 
exprocessor  or  “first  wholesale” 
revenues  are  higher  than  exvessel  values 
and  would  be  a  better  indicator  of 
processing  activity  levels,  data  on 
exprocessor  sales  were  not  readily 
available  for  u.se  by  the  Council.  A 
better  indicator  of  the  gains  and  losses 
by  groups  w'ould  be  changes  in  profits 
(revenues  less  operating  costs)). 

The  NWFSC  has  developed  an 
estimate  of  economic  net  nweniie  that  is 
an  indicator  of  profits.  Economic  net 
revenue  .seeks  to  measure  economit: 
profit,  which  includes  the  opportunity 
costs  of  operating  a  commercial  fishing 
vessel.  The  NWFSC’,  collected  and 
assessed  2008  cost-earning  data  on 
ves.sels  participating  in  the  shoreside 
groundfish  fisheries  including  whiting. 
Vessels  that  participate  in  the  shoreside 
whiting  fishery  are  typically  classified 


as  either  “whiting”  vessels  or  “Alaska” 
v(*ssels  depending  on  whether  or  not 
they  operated  in  Alaska.  Whiting  ves.sels 
are  defined  as  those  with  at  least 
$100,000  revenue,  of  which  at  least  33% 
comes  from  whiting.  Alaska  vessels  are 
defined  at  those  vessels  that  earned  at 
lea.st  $100,000  in  revenue  of  which  at 
hiast  50%  comes  from  Alaska  fisheries. 
The  average  (iconoiuic  net  revenue  of  a 
whiting  vessel  in  2008  was  $167,457, 
which  represents  19.2%  of  revenue  from 
all  fisheries.  Limited  entry  trawl  ves.sels 
classified  as  Alaska  vessels  had  an 
average  economic  net  revenue  of 
.$493,915,  28.3%  of  the  $1-744,793 
rev(;nue  earned  from  all  sourc:e.s  by 
these  vessels.  These  estimates  on  based 
on  revenue  and  cost  information 
directly  related  to  the  opcjration  of  a 
commercial  fishing  ve.ssel  such  as  those 
associated  with  office  space.  Revenues 
are  from  West  coast  landings,  Alaska 
landings,  at-sea  deliveries,  sale  and 
leasing  of  permits,  chartering  for 
re.search  purposes  and  other  activities 
related  to  the  operation  of  the  ve.ssel. 
Compared  to  other  years,  the.se 
estimates  may  be  high  as  whiting 
revenues  and  overall  groundfish 
revenues  were  at  their  highest  annual 
level  during  the  2001-2010  period 
during  2008.  However,  crab  revenues 
during  2008  on  the  West  Coa.st  were  at 
their  lowest  level  since  2003. 

(“ompared  with  the  status  quo 
alternative,  under  Alternative  4 
approximately  17%  (.$3.7  million)  of  the 
allocation  to  shorebased  csrtcher  vessels 
would  be  transferred  away  from  the 
status  quo  holders;  twenty  eight  permit 
holders  would  gain  quota  share 
including  six  permits  that  did  not 
qualify  under  the  status  quo  alternative 
(Table  4-4  of  tbe  Draft  EA).  The  largest 
gain  by  a  single  permit  holder  is  3.3% 
($700,000).  Alternative  4  would  lead  to 
37  permits  losing  quota  share  including 
12  permits  that  w'ould  not  receive  any 
quota  share.  The  largest  loss  by  a  single 
permit  holder  would  be  2.0%  of  quota 
share  ($340,000).  A  total  of  41  out  of  65 
permits  will  see  a  change  of  less  than 
$100,000  (increase  or  decrease)  in 
revenues  in  comparing  Alternative  4  to 
the  status  quo  alternative. 

In  comparing  Alternative  4  to  the 
Status  Quo  alternative  foi;  shorebased 
processors,  approximately  3.1% 
($660,000)  of  the  allocation  to 
shorebased  {)rocessor.s  would  bo 
transferred  away  from  the  .status  quo 
holders;  nine  proce.ssors  would  gain 
including  seven  proces.sors  that  did  not 
(jualify  under  the  status  quo  alternative 
(Table  4-29  of  the  Draft  EA).  The  largest 
gain  by  a  single  processor  would  be 
1.3%  of  quota  share  ($275,000). 
Alternative  4  would  lead  to  .seven 


processors  losing  quota  share,  including 
three  proces.sors  that  would  not  receive 
any  (piota  share.  'I'he  largest  loss  by  a 
single  processor  would  be  0.8%  of  quota 
share  ($170,000).  Nine  out  of  16 
processors  would  see  a  change  of  less 
than  .$100,000. 

In  comparing  Alternative  4  to  the 
.Status  Quo  alternative  for  whiting 
mothership  catcher  vessels, 
approximately  18%  ($2  million)  of  the 
total  catt:h  history  assignment  would  he 
transferred  away  from  the  status  quo 
holders;  16  mothership  catcher  ve.ssel 
endorsed  permits  would  gain  ('I’able  4- 
16  of  the  Draft  EA).  No  new'  permits 
w'ould  qualify.  The  largest  gain  by  a 
single  pe-miit  holder  would  be  4. .5%  of 
catch  history  a.ssignment  ($545,000). 
Alt(!rnativo  4  would  load  to  21  permits 
w'ith  redui:ed  catch  history  assignments, 
including  10  permits  that  would  not 
receive  any  catch  history  assignment. 

The  large.st  loss  by  a  single  catch  history 
a.ssignment  holder  would  be  2.7% 
($333,000).  Eighteen  out  of  36  permits 
would  see  a  change  of  h?ss  than 
$100,000. 

How'ever,  in  terms  of  net  economic 
benefit  to  the  nation,  tin;  effects  of  the 
alternatives  are  similar.  According  to 
the  F.SMFC’s  Scientific  and  .Stati.stical 
(Committee:  “'I'he  way  the  fisheries  are 
'actually  prosecuted  (geographic  location 
of  fishing  and  landings,  timing  of 
fishing,  and  participants)  will  in  the 
long-term  tend  not  to  ht;  affected  by  who 
receives  the  initial  allocation  of  catch 
shares.”  Over  time,  the  u.se  of  the  catch 
shares  w'ill  likely  migrate  through  leases 
or  .sales  to  the  participants  who  can  put 
them  to  their  most  profitable  use.  This 
means  that  the  eventual  biological. 
(H:ological,  and  economic  performance 
of  the  fisheries  will  bc'  relatively 
independent  of  the  initial  allocation  of 
catch  shares.  It  has  been  the  experience 
of  many  catch  share  programs  that  such 
transitions  occur  rather  (piickly,  often 
w'ithin  the  first  few'  years.  As  a 
conse(pience,  the  initial  allocation  of 
(juota  shares  is  not  an  effective  tool  to 
direct  fishing  or  processing  effort  to 
particular  geographic  locations.” 

The  initial  allocation  of  w’hiting  is  a 
one-time  distribution  of  wealth  in  the 
form  of  quota  shares  and  catch  history 
assignments  to  members  of  the  fishing 
industry.  The  initial  allocation  is 
essentially  the  granting  of  a  c.apital  a.s.set 
that  W'ill  affect  harvester  and  processor 
competitiveness  and  assist  existing 
participants  in  the  transition  to  the  new 
management  system.  To  the  degree  that 
initial  allocation  match  up  w'ith  the 
harve.sters  that  will  use  the  quota, 
transition  costs  and  disruption  will  be 
lessened  as  the  fishery  moves  to  its 
long-term.'more  efficient  state. 
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Similarly,  those  processors  who  receive 
an  initial  allocation  inav  experi(mce  a 
boost  in  their  competitive  advantage 
due  to  the  infusion  of  new  wealth  (the 
value  of  the  QS  n-ceived). 

The  initial  allocation  does  nut  affetl 
the  h)ng-term  efficiency  and  optiration 
of  the  fishery.  However,  litpiidity 
constraints,  and  perhaps  other  unknown 
latnstraints,  may  mean  that  there  are 
some  short-term  inefficiencies.  For 
example,  this  one  time  di.strihution  of 
wealth  may  affect  expenditures  in  the 
communities  depending  on  location  and 
sjamding  patterns  of  rec  ipients  of  thccse 
cpiota  shares  and  catch  history 
assignments.  The  Draft  FA  provides  the 
following  rcigarding  impacts  on 
c;ommunities:  “The  effects  of  the  initial 
allocations  on  the  distribution  of  fishing 
among  communities  are  difficult  to 
prculict.  Quota  is  tradable  and  highly 
divisible,  giving  it  a  fluidity  such  that  it 
w'ill  likely  move  toward  tho.se  ports  in 
which  profit  margins  tend  to  he  the 
highest,  rcigardless  of  the  initial 
all(tt:ations.  Where  profit  margins  are 
similar,  allocations  given  to  entities  that 
are  alrccady  invcjsted  in  whiting  fishery- 
dependent  capital  asscits  are  likely  to 
stay  with  those  cmtiti(\s  at  h;a.st  in  the 
near  term.  Similarly,  where  profit 
margins  are  similar,  there  will  likely  he 
some  tendcMicy  in  the  nccar  term  for 
cpiota  that  is  traded  to  move  toward 
loc;ations  where;  whiting  fishery- 
dependent  c:apital  assets  already  exist. 
Kc(gardles.s  of  how  the  ciuota  is 
distrihuted,  ves.sels  may  move; 
opc;rations  between  ports  during  the 
yc;ar  based  on  the  gccographic: 
distribution  of  fishing  opportunities. 
Proc;e.s.sors  are  likely  to  use;  their  shares 
in  the  port  in  whic;h  thc;ir  facilities  are 
loc:ated,  however,  some  procacssors  have; 
facilities  in  more  than  one  port  and  so 
may  shift  harvest  between  ports  in 
response  to  the  location  of  fishing 
opportunitiecs.  At  the  .same  time,  the 
rec.ent  shift  of  fiarvest  toward  more 
northern  ports  appccars  to  he  a  rc;sponse 
to  investments  in  those  ports,  indic:ating 
that  the  loc:ation  of  fish  is  not  the  only 
factor  driving  the  loc;ation  of  landings. 
(Iver  the  long  tc;rm,  it  is  expc;c;ted  that 
operations  will  move,  or  quota  w'ill  be 
traded,  to  the  ports  in  whicdi  the  highc;st 
profits  can  be  earnc;d,  taking  into 
ac;c;ount  all  forms  of  exists  suc:h  as 
average  distancre  to  fishing  grounds  and 
c.atch  and  byt;atch  rates.” 

While  the  di.scaission  above  concerns 
the  long  run  efficiency  and  operation  of 
the  fishery,  short  run  effects  mattc;r.  The 
initial  alloc.ation  of  quota  shares  affecis 
each  participant’s  business  cjperation. 
inve.stments,  and  community.  With  the 
choic;e  of  the  status  cpio  alternative  over 
altc>rnatives  that  reflect  more  recent 


history.  NMF.S  and  the  Council  are 
providing  to  those  whcj  have  historically 
partici|)atc;d  in  the;  fishery  (the  majority 
of  whicii  are  also  rec:ent  partic;ipants) 
are  anticipated  to  have  a  bettcir  chanc;e 
to  benefit  from  the  markei  proc;esses 
described  above. 

HAW  1 

'I  bis  aciion  akso  would  rcivi.se  .several 
rc'gulations  that  were;  delayed  on  an  . 
emergency  basis  in  response  to  the; 

Court  cjrder.  RAW  1  dc;layed  the  ability 
to  transfer  QS  and  1I3Q  betwc;c;n  QS 
acxxiunts  in  the  shoreba.sed  IFQ  fishery, 
and  to  the  ability  to  sc;ver  mothership/ 
c:atciier  vessel  endorsement  and  its 
associatc;d  c:atch  history  assignment 
(CHA)  from  limited  entry  trawl  pc;rmits 
in  the  mothership  fishery,  pending  the; 
outcome  of  the  reconsideration. 

NMFS  postponed  the  ability  to  trade 
cpiota  shares  as  well  as  the  ability  of 
mothership  c;atc;fier  ves.sels  to  trade;  their 
endorsements  and  catcdi  history 
assignments  separately  from  their 
limitcid  entry  permits.  NMFS  akso 
postponed  a  delay  in  all  trading  of  QS 
spc;cic;s/spc;c:ic;s  groups  bc>c:au.si;  for 
many  affc;c.ted  partic;s,  their  QS 
alloc;ations  (especially  for  byc;atc;h 
spec:ies)  an;  a  comjiosite  of  whiting-trip 
i:alc;ulations  and  non-whiling  trip 
calculations.  I’ostponiug  these  ac:tiyitic;s, 
while  NMf'S  and  the  Council 
rc;c;c)nsici(;rc;d  the  whiting  allocation, 
minimize;  c:onfusion  and  disruption  in 
the;  fi.shc;ry  from  trading  cpiota  sharc;s 
that  have  not  wet  bi;en  firmly  established 
by  rc;gulation.  For  example,  if  QS 
trading  was  not  delayed,  QS  permit 
c)wiii;rs  would  be  transferring  QS 
amounts  that  potentially  could  change; 
(increa.se  or  dc;c:rc;ase)  after  the 
reconsideration.  Fur  similar  niasons, 
NMFS  also  delayed  the  ability  to 
transfer  a  mothership  c  atc  her  vc;ssc:l 
(MS/(W)  endorsemeint  and  associated 
i:atch  history  assignment  from  one 
limitc;d  c;ntry  trawl  pc;rmit4<)  another  in 
the  mothership  sc;ctor.  The  ability  to  sell 
or  trade  a  limited  entry  |)c;rmit  with  the 
endorsement  and  c:atch  history  ri;mains. 
'The  use  of  the  c;atch  history  assigmnc;nt 
to  be  assigned  to  a  t;c)-op  to  be  fislmci 
c:ontinuc;s.  NMFS  intt;ncls  to  announcx; 
any  c.hangc;s  to  the  amount  of  t:atch 
history  assignments  associated  with 
MS/(;V-c;ndorsed  limitc;cl  entry  trawl 
permits  by  April  1,  2013  whicii  is  before 
the  May  l.'i  start  date  for  the  wiiiting 
mothership  fishery.  These  delays  were; 
expected  to  be  temporary  in  nature  and 
to  benefit  both  small  and  large  entities 
as  they  hc;lp  smooth  the;  transition  to 
any  changes  in  how  Pacific  wiiiting  is 
alloc  ated,  and  reclucx;  the  uiu;ertainty  to 
existing  and  potential  new  holders  of 
these  allocations. 


With  thcjse  propexsed  regulations, 
tho.se  who  find  thc;mselve.s  with  excxiss 
QS  (exc;ept  for  widow  QvS)  and  IBQ, 
have;  until  November  30,  2015.  to  divest. 
MS/C,V-c;nciorsed  limited  entry  trawi 
permit  owners  will  have  to  divest 
themselves  of  ownership  in  permits  in 
i;xc:ess  of  the  ac;cuinulation  limits  by 
August  31,  2010.  This  rule  allow's 
limited  entry  trawl  permit  holders  in  the 
mothership  sector  to  rc;quest  a  change 
(or  transfer)  of  MS/(]V  endorsement  and 
its  associated  CHA  beginning  September 
1,  2014.  Finally,  this  rule  allows  transfer 
of  QS  or  IBQ,  except  widow  roc:kfish 
QS,  betw'een  QS  permit  holders 
bc;ginning  January  1,  2014. 

The  Small  Business  Administration 
has  c;stablished  size  criteria  for  all  major 
industry  sectors  in  the  US,  including 
fish  harvi;.sting  and  fi.sh  procxissing 
businc;sse.s.  A  bu.sinc;ss  involved  in  fish 
harvc;sting  is  a  small  business  if  it  is 
independently  owmed  and  operated  and 
not  dominant  in  its  field  of  operation 
(including  its  affiliates)  and  if  it  has 
c'.ombined  annual  rec.eipts  not  in  excess 
of  .$4.0  million  for  all  its  affiliated 
operations  w'orldwide.  A  sc;afood 
procxissor  is  a  small  businciss  if  it  is 
independently  ow'iied  and  operated,  not 
dominant  in  its  field  of  operation,  and 
c;m ploys  500  or  fewer  persons  on  a  full¬ 
time,  part-time,  temporary,  or  other 
basis,  at  all  its  affiliatcid  operations 
w'orldw'ide.  A  business  involved  in  both 
the  harve.sting  and  proc:essing  of  seafood 
products  is  a  small  business  if  it  meets 
the  .$4.0  million  criterion  for  fish 
harvesting  operations.  A  wholc;sale 
business  servicing  th.e  fishing  industry 
is  a  small  businc;ss  if  it  employs  100  or 
fc;w'er  persons  on  a  full-time,  part-time, 
temporary,  or  other  basis,  at  all  its 
affiliated  operations  worldw'ide.  For 
marinas  and  c;harter/party  boats,  a  small 
busini;ss  is  one  with  annual  rec;c;ipts  not 
in  c;xc;ess  of  ,$7.0  million. 

fiver  the  years  1994-2010,  there  wx;re 
05  limitc;d  entry  trawl  fishing  permit 
holders  that  participated  in  the 
shorccside  w'hiting  fishery  and  37  limited 
entry  trawl  fishing  permit  holders  that 
participated  in  the  mothership  fishery. 
Over  the  years  1998  to  2010,  10 
prociessors  have  participated  in  the 
fishery.  NMF.S  NWK  now  c:ollec;ts  small 
business  information  as  part  of  its 
permit  renewed  processes.  Ba.sc;cl  on  that 
information  and  on  other  information, 
thc;re  are  three  large  cximpanies 
associated  with  the  10  proc:essors  and 
13  small  companies.  .Sixteen  of  the 
limited  entry  trawl  permits  that 
participated  in  the  wiiiting  fishery  are 
a.ssociated  with  largo  companies  and  49 
of  these  permits  are  associated  with 
small  companies.  In  the  niother.ship 
fishery  14  c:atcher  vessel  permits  are 
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associated  with  large  companies  and  23 
with  small  companies. 

No  Federal  rules  have  been  identified 
that  duplicate,  overlap,  or  conflict  with 
the  alternatives.  Public  comment  is 
hereby  solicited,  identifying  such  rules. 
A  copy  of  this  analysis  is  available  from 
NMFS  (see  ADDRESSES). 

-  NMFS  issued  Biological  Opinions 
under  the  Endangered  Species  Act 
(ESA)  on  August  10,  1990,  November 

26,  1991,  August  28,  1992,  September 

27,  1993,  May  14,  1996,  and  December 
15,  1999,  pertaining  to  the  effects  of  the 
Pacific  Coast  groundfish  PCGFMP 
fisheries  on  Chinook  salmon  (Puget 
Sound,  Snake  River  spring/summer. 
Snake  River  fall,  upper  Columbia  River 
spring,  lower  Columbia  River,  upper 
Willamette  River,  Sacramento  River 
winter.  Central  Valley  spring,  California 
coa.stal),  coho  salmon  (Central  California 
coastal,  .southern  Oregon/northern 
California  coastal),  chum  .salmon  (Hood 
Canal  summer,  Columbia  River), 
sockeye  salmon  (Snake  River, ^Ozette 
Lake),  and  steelhead  (upper,  middle  and 
lower  Columbia  River,  Snake  River 
Basin,  upper  Willamette  River,  central 
California  coast,  California  Central 
Valley,  south/central  California, 
northern  California,  southern 
C’alifornia).  These  biological  opinions 
have  concluded  that  implementation  of 
the  PCGFMP  for  the  Pacific  Coast 
groundfish  fishery  is  not  expected  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species 
under  the  jurisdiction  of  NMFS,  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat. 

NMFS  issued  a  Supplemental 
Biological  Opinion  on  March  11,  2006, 
concluding  that  neither  the  higher 
observed  hycatch  of  Chinook  in  the 
2005  whiting  fishery  nor  new  data 
regarding  salmon  hycatch  in  the 
groundfish  bottom  trawl  fishery 
required  a  reconsideration  of  its  prior 
“no  jeopardy”  conclusion.  NMFS  also 
reaffirmed  its  prior  determination  that 
implementation  of  the  Groundfish 
PCGFMP  is  not  likely  to  jeopardize  the 
continued  existence  of  any  of  the 
affected  ESUs.  Lower  Columbia  River 
coho  (70  FR  37160,  June  28,  2005)  and 
Oregon  (Coastal  coho  (73  FR  7816, 
February  11,  2008)  were  recently 
relisted  as  threatened  under  the  ESA. 
The  1999  biological  opinion  concluded 
that  the  hycatch  of  .salmonids  in  the 
Pacific  whiting  fishery  were  almost 
entirely  Chinook  salmon,  with  little  or 
no  hycatch  of  coho,  chum,  sockeye,  and 
steed  head. 

On  December  7,  2012,  NMFS 
completed  a  biological  opinion 
concluding  that  the  groundfish  fishery 
is  not  likely  to  jeopardize  non-salmonid 


marine  species  including  listed 
eulachon,  green  sturgeon,  humpback 
whales,  Steller  sea  lions,  and 
leatherback  sea  turtles.  The  opinion  also 
concludes  that  the  fishery  is  not  likely 
to  adversely  modify  critical  habitat  for 
green  sturgeon  and  leatherback  sea 
turtles.  An  analysis  included  in  the 
same  document  as  the  opinion 
concludes  that  the  fishery  is  not  likely 
to  adversely  affect  green  sea  turtles, 
olive  ridley  sea  turtles,  loggerhead  sea 
turtles,  sei  whales.  North  Pacific  right 
whales,  blue  whales,  fin  whales,  sperm 
whales.  Southern  Resident  killer 
whales,  Guadalupe  fur  seals,  or  the 
critical  habitat  for  Steller  sea  lions. 

As  Steller  sea  lions  and  humpback 
whales  are  also  protected  under  the 
Marine  Mammal  Protection  Act, 
incidental  take  of  these  species  from  the 
groundfish  fishery  must  be  addressed 
under  MMPA  section"!  01  (a)(5)(E).  On 
February  27,  2012,  NMFS  published 
notice  that  the  incidental  taking  of 
Steller  sea  lions  in  the  West  Coast 
groundfish  fisheries  was  addressed  in 
NMFS'  December  29,  2010,  Negligible 
Impact  Determination  (NID)  and  this 
fi.shery  has  been  added  to  the  list  of 
fisheries  authorized  to  fake  Steller  sea 
lions  (77  FR  11493,  Feb.  27,  2012). 
NMFS  is  currently  developing  MMPA 
authorization  for  the  incidental  take  of 
humpback  whales  in  the  fi.shery. 

On  November  21,  2012,  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  issued  a 
biological  opinion  concluding  that  the 
groundfish  fishery  will  not  jeopardize 
the  continued  exi.stence  of  the  short¬ 
tailed  albatro.ss.  The  (FWS)  also 
concurred  that  the  fishery  is  not  likely 
to  adversely  affect  the  marbled  murrelet, 
California  least  tern,  southern  sea  otter, 
bull  trout,  nor  bull  trout  critical  habitat. 

This  proposed  rule  was  developed 
after  meaningful  consultation  and 
collaboration,  through  the  Council 
proce.s.s,  with  the  tribal  representative 
on  the  Council.  The  propo.sed 
regulations  have  no  direct  effect  on  the 
tribes. 

List  of  Subjects  in  50  CFR  Part  BOO 

Fisheries,  Fishing,  and  Indian 
fisheries. 

Dated:  December  27,  2012. 

Alan  D.  Risenhoover, 

Director.  Office  of  Sustoinahle  Fisheries, 
performing  the  functions  and  duties  of  the 
Deputy  Assistant  Administrator  for 
liegnlator}’  I’rograms,  National  Marine 
Fisheries  Sendee. 

For  the  nsasons  stated  in  the 
preamble,  50  CFR  part  660  is  propo.sed 
to  bo  amended  as  follows; 


PART  660-FISHERIES  OFF  WEST 
COAST  STATES 

■  1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

.  Authority:  16  U.S.C.  1801  et  seq.,  16 
IJ.S.C.  773  et  seq.,  and  16  U.S.C.  7001  et  seq. 

■  2.  In  §660.140,  revise  paragraphs 
(d)(3)(ii)(B)(2)  and  (d)(4)(v)  to  read  as 
follows; 

§660.140  Shorebased  IFQ  Program. . 

A  *  *  *  * 

(d)  *  *  * 

(3) *  *  * 

(ii)  *  *  * 

(B)  *  *  * 

(2)  Transfer  of  QS  or  IBQ  between  QS 
accounts.  Beginning  January  1, 2014,  QS 
permit  owners  may  transfer  QS  (except 
for  widow  rockfisb  QS)  or  IBQ  to 
another  QS  permit  owner,  subject  to 
accumulation  limits  and  approval  by 
NMFS.  QS  or  IBQ  is  transferred  as  a 
percent,  divisible  to  one-thousandth  of 
a  percent  (i.e.,  greater  than  or  equal  to 
0.001%).  Until  January  1,  2014,  QS  or 
IBQ  cannot  be  transferred  to  another  QS 
permit  owner,  except  under  U.S.  court 
order  or  authorization  and  as  approved 
by  NMF.S.  QS  or  IBQ  may  not  be 
transferred  between  December  1  through 
December  31  each  year.  QS  or  IBQ  may 
not  he  transferred  to  a  vessel  account. 
Th(i  prohibition  on  transferability  of 
widow  rockfish  QS  is  extended 
indefinitely  pending  final  action  on 
reallocation  of  widow  rockfish  QS. 

(4)  *  *  * 

(v)  Divestiture.  Accumidation  limits 
will  he  calculated  by  first  calculating 
the  aggregate  non-whiting  QS  limit  and 
then  the  individual  species  QS  or  IBQ 
control  limits.  For  QS  permit  owners 
(including  any  person  who  has 
ownership  interest  in  the  owner  named 
on  the  permit)  that  are  found  to  exceed 
the  accumulation  limits  during  the 
initial  {.ssuance  of  QS  permits,  an 
adjustment  period  will  be  provided  after 
which  they  wilt  have  to  completely 
divest  their  Q.S  or  IBQ  in  excess  of  the 
accumulation  limits.  Q.S  or  IBQ  will  be 
issued  for  amounts  in  excess  of 
accumulation  limits  only  for  owners  of 
limited  entry  permits  as  of  November  8, 
2068,  if  sueb  ownership  has  been 
registered  with  NMF.S  by  November  30, 
2008.  The  owner  of  any  permit  acquired 
alter  November  8,  2008,  or  if  acquired 
earlier,  not  registered  with  NMFS  by 
November  30,  2008,  will  only  be  tdigible 
to  receive  an  initial  allocation  for  that 
permit  of  those  Q.S  or  IBQ  that  are 
within  the  accumulation  limits:  any  Q.S 
or  IBQ  in  exc  ess  of  the  accumulation 
limits  will  be  redistributed  to  the 
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effective  on  January  1  in  the  year 
following  the  application  period. 
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remainder  of  the  initial  recipients  of  QS 
or  IBQ  in  proportion  to  each  recipient’s 
initial  allocation  of  Q.S  or  IBQ  for  each 
species.  Any  person  that  qualifies  for  an 
initial  allocation  of  QS  or  IBQ  in  excess 
of  the  accumulation  limits  will  be 
allowed  to  receive  that  allocation,  but 
must  divest  themselves  of  the  QS 
(except  for  widow  rockfish  QS)  or  IBQ 
in  excess  of  the  accumulation  limits  by 
November  .30,  201.5.  Holders  of  QS  or 
IBQ  in  excess  of  the  control  limits  may 
receive  and  use  the  QP  or  IBQ  pounds 
associated  with  that  exce.ss,  up  to  the 
time  their  divestiture  is  completed. 

Once  the  divestiture  period  is 
completed,  any  QS  or  IBQ  held  by  a 
person  (including  any  person  w’ho  has 
ownership  interest  in  the  owner  named 
on  the  permit)  in  exce.ss  of  the 
accumulation  limits  will  be  revoked  and 
redistributed  to  the  remainder  of  the  Q.S 
or  IBQ  owners  in  proportion  to  the  QS 
or  IBQ.  On  or  about  January  1,  2016, 
NMFS  will  redi.stribute  the  revoked  QS 
or  IBQ  excess  percentages  to  the  QS  or 
IBQ  owners  in  proportion  to  their  QS  or 
IBQ  holdings  based  on  ownership 
records  as  of  January  1,  2016.  No 
compensation  will  be  due  for  any 
revoked  shares. 

«  *  *  *  * 

■  3.  In  §  660.150,  revise  paragraph 
(g)(2)(iv)(B)  and  add  paragraph 
(g)(2)(iv)(C),  and  revise  paragraph 
(g)(3)(i)(D)  to  read  as  follows: 


§^0.150  Mothership  (MS)  Coop  Program. 

^c  ♦  .  ★  ♦  ♦ 

(g)  *  *  * 

(2)‘  *  * 

(iv)  *  *  * 

(B)  Application.  NMF.S  will  begin 
accepting  applications  for  a  change  in 
MS/CV  endorsement  registration 
beginning  September  1,  2014.  A  request 
for  a  change  in  MS/CV  endorsement 
registration  must  be  made  between 
September  1  and  December  31  of  each 
year.  Any  transfer  of  M.S/CV 
endorsement  and  its  associated  CHA  to 
anotlier  limited  entry  trawl  permit  must 
be  requested  using  a  Change  in 
Registration  of  a  Mothership/(^atr:her 
Vessel  Endorsement/Catch  History 
A.ssignment  Application  form  and  the 
permit  owmer  or  an  authorized 
repre.sentative  of  the  permit  owner  must 
certify  that  the  application  is  true  and 
correct  by  signing  and  dating  the  form. 

In  addition,  the  form  must  be  notarized, 
and  the  permit  owner  selling  the  MS/CV 
endorsement  and  its  CHA  must  provide 
the  sale  price  of  the  MS/CV 
endorsement  and  its  associated  CHA.  If 
any  assets  in  addition  to  the  MS/CV 
endorsement  and  its  associated  CHA  are 
included  in  the  sale  price,  those  assets 
must  be  itemized  and  de.scribed. 

(C)  Effective  date.  Any  change  in  MS/ 
CV  endorsement  registration  from  one 
limited  entry  trawl  permit  to  another 
limited  entry  trawl  permit  will  be 


(3)*  *  * 

(i)  *  *  * 

(I))  Divestitare.  For  M.S/CV-endorsed 
permit  owners  that  are  found  to  exceed 
the  accumulation  limits  during  the 
initial  issuance  of  M.S/CV-endorsed 
permits,  an  adjustment  period  will  be 
provided  after  which  they  will  have  to 
completely  divest  of  ownership  in 
permits  that  exceed  the  accumulation 
limits.  Any  person  that  NMFS 
determines,  as  a  result  of  the  initial 
issuance  of  MS/CV-endorsed  permits,  to 
own  in  excess  of  20  percent  of  the  total 
catch  history  a.ssignment  in  the  M.S 
Coop  Program  applying  the  individual 
and  collective  rule  de.scribed  at 
paragraph  (g)(3)(i)(A)  of  this  section  will 
be  allowed  to  receive  such  permit(s),  but 
must  divest  themselves  of  the  excess 
ownership  by  August  31,  2016.  Owners 
of  such  permit(s)  may  receive  and  use 
the  MS/CV-endorsed  permit(s),  up  to 
the  time  their  divestiture  is  completed. 
After  August  31,  2016,  any  MS/CV- 
endorsed  permits  owned  by  a  person 
(including  any  person  who  has 
ownership  interest  in  the  owner  named 
on  the  permit)  in  excess  of  the 
accumulation  limits  will  not  be  issued 
(renewed)  until  the  permit  owner 
complies  with  the  accumulation  limits. 

•k  *  i!  -k  ic 

|FK  Doc.  2012-31.S46  Filed  12-.31-12;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  lO  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  ‘COM020*OF 
AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  FSIS-201 2-0053] 

Codex  Alimentarius  Commission: 
Meeting  of  the  Codex  Committee  on 
Food  Import  and  Export  Inspection  and 
Certification  Systems  (CCFICS) 

agency:  Office  of  the  Under  Secretary 
for  Food  Safety,  USDA. 

ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

summary:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  U.S. 
Department  of  Agriculture  (USDA), 

Food  Safety  and  Inspection  Service 
(FSIS),  is  spon.soring  a  public  meeting 
on  January  24,  2013.  The  objective  of 
the  public  meeting  is  to  provide 
information  and  receive  public 
comments  on  agenda  items  and  draft 
United  States  (U.S.)  positions  that  will 
be  discussed  at  the  20th  Session  of  the 
Codex  Committee  on  Food  Import  and 
Export  Inspection  and  Certification 
Systems  (CCFICS)  of  the  Codex 
Alimentarius  Commission  (Codex), 
which  will  be  held  in  Chiang  Mai, 
Thailand,  February  18-22,  2013.  The 
Under  Secretary  for  Food  Safety 
recognizes  the  importance  of  providing 
interested  parties  the  opportunity  to 
obtain  background  information  on  the 
20th  Session  of  the  CCFICS  and  to 
address  items  on  the  agenda. 
dates:  The  public  meeting  is  scheduled 
fpr  Thursday,  January  24,  2013,  from 
2:00-4:00  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Jamie  L.  Whitten  Building, 
USDA,  1400  Independence  Avenue 
SW.,  Room  107-A,  Wa.shington,  DC 
20250.  Documents  related  to  the  20th 
Session  of  the  CCFICS  will  be  accessible 
via  the  World  Wide  Web  at  the 
following  address:  htfp:// 


WWW. codf^xalimentari  us.org/ meetings- 
reports/en. 

Mary  Stanley,  U.S.  Delegate  to  the 
20th  Session  of  the  CCFICS  invites  U.S. 
interested  parties  to  submit  their 
comments  electronically  to  the 
following  email  address 
Mary.  Stanlev@fs}s.  usda  .gov. 

('all-In  Nuiuber: 

If  ypu  wish  to  participate  in  the 
public  meeting  for  the  20lh  Session  of 
the  CCFICS  by  conference  call,  please 
ii.se  the  call  in  number  and  participant 
code  listed  below. 

Call-in  Number:  1-888-858-2144 

Participant  Code:  6208658 

For  Further  Information  About  the 
20th  Session  of  the  CCFICS  Contact: 
Mary  Stanley,  Director,  International 
Policy  Division,  Office  of  Policy  and 
Program  Development,  F'SIS,  USDA, 
Room  2925,  South  Agriculture  Building, 
1400  Independfence  Avenue  SW., 
Washington,  DC  20250,  Phone;  (202) 
720-0287,  Fax:  (202)  720-4929,  Email: 
Mary.Stanloy@fsis.usda.gov. 

For  Further  Information  About  the 
Public  Meeting  Contact:  Kenneth 
Lowery,  U.S.  Codex  Office,  1400 
Independence  Avenue  SW.,  Room  4861, 
Washington,  DC  20250,  Phone:  (202) 
690-4042,  Fax:  (202)  720-3157,  Email: 
Kenneth.Lowery@fsis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Codex  was  established  in  1963  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  World  Health  Organization  (WHO). 
Through  adoption  of  food  standards, 
codes  of  practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  protect  the  health  of  consumers 
and  ensure  fair  practices  in  the  food 
trade. 

The  CCFICS  Committee  is  responsible 
for 

(a)  Developing  principles  and 
guidelines  for  food  import  and  export 
inspection  and  certification  systems 
with  a  view  to  harmonizing  methods 
and  procedures  which  protect  the  health 
of  con.sumers,  ensure  fair  trading 
practices,  and  facilitate  international 
trade  in  foodstuffs 

(b)  Developing  principles  and 
guidelines -for  the  application  of 
measures  by  the  competent  authorities 
of  exporting  and  importing  countries  to 


provide  assurance  where  necessary  that 
foodstuffs  comply  with  requirements, 
especially  statutory  health  requirements 

(c)  Developing  guidelines  for  the 
utilization,  as  and  when  appropriate,  of 
quality  a.ssurance  systems  to  ensure  that 
foodstuffs  conform  with  requirements 
and  promoting  the  recognition  of  these 
systems  in  facilitating  trade  in  food 
products  under  bilaleral/multilateral 
arrangements  by  countries 

(d)  Developing  guidelines  and  criteria 
with  respect  to  format,  declarations  and 
language  of  such  official  certificates  as 
countries  may  require  with  a  view 
towards  international  harmonization 

(e)  Making  recommendations  for 
information  exc:hange  in  relation  to  food 
import/export  control 

(f)  Consulting  as  necessary  with  other 
international  groups  working  on  matters 
related  to  food  inspection  and 
certification  sy.stems 

(g)  Considering  other  matters  assigned 
to  it  by  Codex  in  relation  to  food 
inspection  and  certification  systems 

The  Committee  is  hosted  by  Australia. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  following  items  on  the  agenda  for 
tlie  20lh  Session  of  the  CCFICS  will  be 
discussed  during  the  public  meeting: 

•  Matters  referred  to  the  CCFICS  by 
Codex  and  other  Codex  Committees  and 
Task  Forces 

•  Activities  of  the  FAO  and  WHO 
relevant  to  the  work  of  the  CCFICS 

•  Activities  of  other  international 
organizations  relevant  to  the  work  of  the 
CCFICS 

•  Draft  and  proposed  draft  principles 
and  guidelines  for  national  food  control 
.systems 

•  Discussion  paper  on  burden  of 
multiple  questionnaires  directed  at 
exporting  countries 

•  Discussion  paper  on  monitoring 
regulatory  performance  of  national  food 
control  systems 

•  Discu.ssion  paper  on  the  need  for 
further  guidance  on  food  safety 
emergencies  and  on  the  analysis  of 
propo.sed  change  to  the  CCFICS  texts  on 
emergencies  and  rejections  to  address 
feed 

•  Other  business  and  future  work 

Each  issue  listed  will  be  fully 

described  in  documents  di.stributed,  or 
to  be  distributed,  by  the  Secretariat  prior 
to  the  meeting.  Members  of  the  public 
may  access  copies  of  the.se  documents 
(see  ADDRESSES). 
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Public  Meeting 

At  the  January  24,  2013,  public 
meeting,  draft  U.S.  positions  on  the 
agenda  items  will  be  described  and 
di.scussed,  and  attendees  will  have  the 
opportunity  to  pose  questions  and  offer 
comments.  Written  commento  may  be 
offered  at  the  meeting  or  sent  to  Mary 
Stanley,  U.S.  Delegate  for  the  20th 
Session  of  the  CCFICS  (see  ADDRESSES). 
Written  comments  .should  state  that  they 
relate  to  activities  of  the  20th  Session  of 
the  CCFICS. 

Additional  Public  Notification 

FSIS  will  announce  this  ntrtice  online 
through  the  FSI.S  Web  page  located  at 
http://\vww.fsis. iiscla.gov/ 
ragulations_&- jjoliews/ 
FederalRc^gisterNotices/index.asp. 

FSIS  will  also  make  copies  of  this 
Federal  Register  publication  available 
through  the  FSIS  Constituent  Update, 
which  is  used  to  provide  information 
regarding  FSIS  policies,  procedures, 
regulations.  Federal  Register  notices, 
FSIS  public  meetings,  and  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  constituents  and 
stakeholders.  The  Update  is 
communicated  via  Listserv,  a  fn>e 
electronic  mail  subscription  service  for 
industry,  trade  groups,  consunjer 
intere.st  groups,  health  profe.ssionals. 
and  other  individuals  who  have  asked 
to  be  included.  The  Update  is  also 
available  on  the  F.SIS  Web  page.  In 
addition,  FSIS  offers  an  electronic  mail 
subscription  service  which  provides 
automatic  and  customized  access  to 
selected  food  safety  news  and 
information.  This  service  is  available  at 
http:// WWW. fsis.usciu.gov/ 

New^s ^8-  Evauts/Email J>uhsc:hption/ . 
Options  range  from  recalls  to  exj)ort 
information  to  regulations,  directives, 
and  notices,  (lustoiners  can  add  or 
delete  subscriptions  themselves,  and 
have  the  o|)tion  to  passw'ord  protect 
their  accounts. 

USDA  Nondiscrimination  Statement 

U.SDA  prohibits  di.scriminatif)n  in  all 
its  programs  and  activities  on  the  basis 
of  race,  color,  national  origin,  gender, 
religion,  age.  disability,  political  beliefs, 
.sexual  orientation,  and  marital  or  family 
.status.  (Not  all  prohibited  bases  apply  to 
all  programs.)  Persons  w'ith  disabilities 
who  require  alternative  means  for 
communication  of  program  information 
(Braille,  large  |)rint,  or  audiotape) 
should  contact  USDA’s  Target  Center  at 
202-720-2800  (voice  and  TPY). 

To  file  a  written  complaint  of 
di.scrimination,  write  USDA,  Office  of 
the  Assistant  Secretary  for  Civil  Rights, 
1400  Independence  Avenue  SW., 


Washington,  DC.  202.'i0-9410  or  call 
202-720-.'‘i9()4  (voice  and  TTY).  USDA 
is  an  equal  opportunity  provider  and 
employer. 

Done  at  Washington,  DC.  on:  December  ?.\, 
2012. 

MaryFrances  Lowe, 

U.S.  Manager  for  Codex  Alinwnlarias. 

Il'R  Ooc:.  2012-:n.'i,''i4  Filed  12-.i1-12;  (1:4.''.  mn) 

BILLING  CODE  3410-0M-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

In  the  Matter  of:  Boniface  U.  Ibe,  11202 
Trevor  Court,  Mitchellvilie,  MD  20721 

Order  Denying  Export  Privileges 

•  On  July  n,  2011,  in  the  U.S.  District 
Ciourt,  District  of  Maryland,  Boniface  U. 
Ibe  (“Ibe”)  was  convicted  of  violating 
Section  38  of  the  Arms  Export  Ciontrol 
Act  (22  U.S.C.  2778  (2000))  (“AECA”) 
and  the  International  Emergency 
Economic  Powers  Act  (.'iO  U.S.ti.  1701  at 
seep  (2000))  (“lEEPA”).  Specifically,  Ibe 
was  convicted  of  knowingly  and 
willfully  exporting,  causing  to  be 
exjjorted,  and  attempting  to  export  from 
the  United  States  to  Nigeria,  defense 
articles  included  on  the  United  States 
Munitions  List,  namely,  firearms  and 
ammunition,  without  having  first 
obtained  from  the  Department  of  State  a 
license  for  such  export  or  written 
authorization  for  such  export,  in 
violation  of  AE(iA.  Ibe  w'as  also 
convicted  of  knowingly  and  willfully 
exporting,  causing  to  exported,  and 
attempting  to  export  from  the  United 
States  to  Nigeria  shotguns  without 
having  first  obtained  a  validated  export 
license  from  the  United  .States 
Department  of  Commerce,  in  violation 
of  lEEPA.  Ibe  was  sentenced  to  five 
months  in  pri.son  followed  by  10 
months  of  siq)ervi.sed  release.  Ilx;  is  also 
listed  on  the  U.S.  Department  of  State 
Debarred  List. 

Section  788. 2,S  of  the  Export 
Admini.stration  Regulations  (“EAR”  or 
“Regulations”)’  provides,  in  pertinent 
part,  that  “|t|he  Director  of  the  Office  of 
Exporter  Services,  in  consultation  with 
the  Director  of  the  Office  of  Export 


'Tho  Kiigiil.ilioii.s  ate  curnMilIv  c:(»dili<!(i  in  llin 
Codo  of  Federal  Kegidation.‘i  al  If.  CFR  Parts  730- 
774  (2012).  The  Regulations  i.ssiied  pursuant  to  itie 
Fxport  Administration  Act  (,'.0  U..S.(;,  app.  (j()2401- 
2420  (2000))  (“KAA").  .Since  August  21. 2001,  tlio 
ICAA  has  (.eeu  in  lapse  and  ttie  President,  tlirougli 
Kxeciitive  Order  13222  of  August  17,  2001  (:t  OFR. 
2001  Oonip.  783  (2002)),  whicli  )ias  heen  extended 
by  successive  Presidential  Notices,  tlie  most  recent 
being  that  of  August  l.'j,  2012  (77  FR  40009  (Aug. 

10.  2012)),  has  continued  t)ie  Regulatioiis  in  effect 
under  the  International  Kmergimcy  F.conomic 
Pow'ers  Act  (f.O  U..S.(;.  170t.  i;t  soq.  (2000)). 


Eaiforcement,  may  deny  the  export 
privileges  of  any  person  who  has  been 
convicted  of  a  violation  of  the  (Export 
Arlministration  Act  (“EAA”)j,  the  EAR. 
or  any  order,  licen.se  or  authorization 
i.ssued  thereunder;  any  regulation, 
licen.se,  or  order  issued  under  the 
International  Emergency  Economic 
Bowers  Act  (.50  U.S.C.  1701-1708);  18 
U.S.C.  793,  794  or  798;  section  4(b)  of 
the  Internal  Security  Act  of  1950  (50 
U.S.C.  783(b)),  or  section  38  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2778).”  15 
(iFR  768.25(a);  see  also  Section  11(h)  of 
the  EAA,  50  U.S.C,  app.  §  2410(h).  The 
denial  of  export  privileges  under  this 
provision  may  be  for  a  period  of  up  to 
10  years  from  the  date  of  the  conviction. 
15  CFR  786.25(d);  see  al.so  50  U.S.C. 
app.  §  2410(h).  In  addition.  Section 
750.8  of  the  Regulations  states  that  the 
Bureau  of  Industry  and  Security’s  Office 
of  Exporter  Services  may  revoke  any 
Bureau  of  Industry  and  Security  (“BIS”) 
licenses  previously  issued  in  which  the 
person  had  an  interest  in  at  the  time  of 
his  conviction. 

I  have  received  notice  of  Ibe’s 
conviction  for  violating  AECA  and 
lEEBA,  and  have  provided  notice  and  an 
opportunity  for  Ibe  to  make  a  written 
submission  to  BIS,  as  provided  in 
Section  788.25  of  the  Regulations.  1  have 
not  received  a  submission  from  Ibe. 
Based  upon  my  review  and 
consultations  with  BIS’s  Office  of 
Export  Enforcement,  including  its 
Director,  and  the  facts  available  to  BIS, 

I  have  decided  to  deny  Ibe’s  export 
privileges  under  the  Regulations  for  a 
period  of  10  years  from  the  date  of  Ibe’s 
conviction.  1  have  al.so  decided  to 
revoke  all  licenses  issued  pursuant  to 
the  Act  or  Regulations  in  which  Ibe  had 
an  interest  at  the  time  of  his  conviction. 

Accordingly,  it  is  hereby 

(  hcicrecl 

I.  Until  July  11, 2021,  Boniface  U.  Ibe, 
with  a  last  knowm  address  at;  11202 
Trevor  Court,  Mitchellvilie,  MD  20721, 
and  when  acting  for  or  on  behalf  of  Ibe, 
his  representatives,  assigns,  agents  or 
emjiloyees  (the  “Denied  Per.son”),  may 
not,  directly  or  indirectly,  participate  in 
any  way  in  any  transaction  involving 
any  commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
“item”)  exported  or  to  be  exported  from 
the  United  States  that  is  subject  to  tho 
R(!gulations,  including,  but  not  limited 
to; 

A.  Applying  for,  obtaining,  or  using 
any  license,  License  Exception,  or 
export  control  document; 

B.  C.arrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forw'arding, 
transporting,  financing,  or  otherwise 
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servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

11.  No  person  may,  directly  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  Denied  Person  any  item  subject  to 
the  Regulations: 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  Denied  Person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  Denied  Person 
acquir6s  or  atternpts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  Denied  Person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  Denied  Person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
pos.se.s.sed  or  controlled  by  the  Denied 
Person,  or  .service  any  item,  of  whatever 
origin,  that  is  owned,  posses.sed  or 
controlled  by  the  Denied  Person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  in.staltation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  .Section  766.23 
of  the  Regulations,  any  other  person, 
firm,  corporation,  or  business 
organization  related  to  Ibe  by  affiliation? 
ownership,  control  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order  if  necessary 
to  prevent  evasion  of  the  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 


the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S. -origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  July  11. 
2021. 

VI.  In  accordance  with  Part  756  of  the 
Regulations,  Ibe  may  file  an  appeal  of 
this  Order  with  the  Under  Secretary  of 
Commerce  for  Industry  and  Security. 

'I’he  appeal  must  be  filed  within  45  days 
from  the  date  of  this  Order  and  must 
comply  with  the  provisions  of  Part  756 
of  the  Regulations. 

VII.  A  copy  of  this  Order  shall  be 
delivered  to  the  Ibe.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  Issued  this  21st  day  of  December 
2012. 

Bernard  Kritzer, 

Director,  Office  of  Exporter  Serx'ices. 

[KR  non.  2012-31471  Filed  12-.11-12:  8:4.‘>  am| 

BILLING  CODE  P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

in  the  Matter  of:  Emenike  Charles 
Nwankwoala  Currently  Incarcerated  at: 
Inmate  Number  50756-037  FCI  Elkton, 
Federal  Correction  Institution,  P.O. 

Box  10,  Lisbon,  OH  44432  and  With  an 
Address  at:  Emenike  Nwankwoaia, 
15028  Courtiand  Piace,  Laurel,  MD 
20707 

Order  Denying  Export  Privileges 

On  January  3,  2011,  in  the  U.S. 

District  Court,  District  of  Maryland, 
Emenike  Charles  Nwankwoala 
(“Nwankwoala”)  was  convicted  of 
violating  Section  38  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2778  (2000)) 
(“AECA”)  and  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701  etseq.  (2000))  (“lEEPA”). 
Specifically,  Nwankwoala  was 
convicted  of  knowingly  and  willfully 
exporting,  causing  to  be  exported,  and 
attempting  to  export  from  the  United 
States  to  Nigeria,  defense  articles 
included  on  the  United  States 
Munitions  List,  namely,  firearms  and 
ammunition,  without  having  First 
obtained  from  the  Department  of  State  a 
licen.se  for  such  export  or  written 
authorization  for  such  export,  in 
violation  of  AECA.  Nwankwoala  was 
al.so  convicted  of  knowingly  and 
willfully  exporting,  causing  to  exported, 
and  attempting  to  export  from  the 
United  States  to  Nigeria  shotguns 
without  having  First  obtained  a 
validated  export  license  from  the  United 
States  Department  of  Commerce,  in 
violation  of  lEEPA.  Nwankwoala  was 
sentenced  to  37  months  in  prison 


followed  by  24  montbs  of  supervised 
relea.se.  Nwankwoala  is  al.so  listed  on 
the  U.S.  Department  of  .State  Debarred 
List. 

Section  766:25  of  the  Export 
Administration  Regulations  (“EAR”  or 
“Regulations”)'  provides,  in  pertinent 
jiart,  that  “Itjhc  Director  of  the  Office  of 
Exporter  Services,  in  consultation  with 
the  Director  of  the  Office  of  Export 
Enforcement,  may  deny  the  export 
privileges  of  any  person  who  has  been 
convicted  of  a  violation  of  the  (Export 
Administration  Act  (“EAA”)j,  the  EAR, 
or  any  order,  license  or  authorization 
issued  thereunder;  any  regulation, 
licen.se,  or  order  i.ssued  under  the 
International  Emergency  Economic 
Bowers  Act  (50  U.S.C.  1701-1706);  18 
U.S.C.  793,  794  or  798;  .section  4(b)  of 
the  Internal  Security  Act  of  1950  (50 
U.S.C.  783(b)),  or  section  38  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2778).”  15 
CFR  766.25(a):  see  also  Section  11(h)  of 
the  EAA,  50  U.S.C.  app.  §  2410(h).  The 
denial  of  export  privileges  under  this 
provision  may  be  for  a  period  of  up  to 
10  years  from  the  date  of  the  conviction. 
15  CFR  766.25(d):  .see  also  50  U.S.C. 
app.  §  2410(h).  In  addition,  Section 
750.8  of  the  Regulations  states  that  the 
Bureau  of  Industry  and  Security’s  OfFice 
of  Exporter  Services  may  revoke  any 
Bureau  of  Industry  and  Security  ("BIS”) 
licenses  previously  i.s.sued  in  which  the 
person  had  an  interest  in  at  the  time  of 
his  conviction. 

I  have  received  notice  of 
Nwankwoala’s  conviction  for  violating 
AECA  and  lEEPA,  arid  have  provided 
notice  and  an  opportunity  for 
Nwankwoala  to  make  a  written 
submission  to  BIS,  as  provided  in 
Section  766.25  of  the  Regulations.  I  have 
received  a  submission  from 
Nwankwoala.  Based  upon  my  review 
and  consultations  with  BIS’s  Office  of 
Export  Enforcement,  including  its 
Director,  and  the  facts  available  to  BIS, 

1  have  decided  to  deny  Nwankwoala’s 
export  privileges  under  the  Regulations 
for  a  period  of  10  years  from  the  date  of 
Nwankwoala’s  conviction.  I  have  also 
decided  to  revoke  all  licenses  issued 
pursuant  to  the  Act  or  Regulations  in 
which  Nwankwoala  had  an  interest  at 
the  time  of  his  conviction. 

'  Tlie  Regulations  are  currently  codified  in  the 
Code  of  Federal  Regulatinn.s  at  15  CFR  Farts  7:il)- 
774  (20121.  The  Regulations  issued  pursuant  to  the 
Export  Administration  Act  (50  U.S.C.  app.  §§2401- 
2420  (20001)  (“KAA").  Since  Augu.st  21.  2001.  the 
EAA  has  been  in  lapse  and  the  President,  through 
Executive  Order  13222  of  August  17,  2001  (;j  CIFR. 
2001  (kimp.  783  (2002)1,  which  has  been  extended 
by  successive  Presidential  Notices,  the  most  recent 
being  that  of  August  15,  2012  (77  FR  40609  (Aug, 

16.  2012)),  has  continued  the  Regulations  in  effect 
under  the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701,  et  seq.  (2000)). 
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Accordingly,  it  is  hereby 
(  )fdered 

1.  Until  january  3.  2021,  Emenike 
('.liarles  Nwankwoala,  with  last  known 
addr«5sses  at;  currently  incarcerat(;d  at; 
inmate  Number  50758-037,  KCl  Filkton, 
Federal  Correctional  Institution,  P.O. 

Box  10,  Lisbon,  OH  44432,  and  with  an 
address  at;  15028  Q)urtland  Place. 

Laurel.  MD  20707,  and  when  acting  for 
or  on  behalf  of  Nw’ankwoala,  his 
representatives,  assigns,  agents  or 
employees  (the  “Denied  Iverson”),  may 
not,  directly  or  indirectly,  participate  in 
any  way  in  any  transaction. involving 
any  commodity,  software  or  te(;hnotogy 
(henunafter  collectively  referred  to  as 
"item”)  exported  or  to  be  exported  from 
the  United  States  that  is  subject  to  the 
Regulations,  including,  but  not  limited 
to; 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

R.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  tran.saction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  from  any 
tran.saction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

11.  No  person  may,  directly  or 
indirectly,  do  any  of  the  following; 

A.  Export  or  reexport  to  or  on' behalf 
of  the  Denied  P(!r.son  any  item  subject  to 
the  Regulations; 

13.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  a(;quisition  by 
the  Denied  Person  of  the  ownership, 
posstission,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  ac;tivities  related  to  a 
transaction  whereby  the  Denied  Person 
acquires  nr  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  D(mied  Person  of 
any  item  subject  to  the  Regulations  that 
has  been  (ixported  from  the  United 
States; 

D.  Obtain  from  the  Denied  Person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  wdll  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 


E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  Denied 
Iverson,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  posse.s.sed  or 
i;ontrolled  by  the  Denied  Person  if  su(;h 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
(;omment  as  providrsd  in  Se(;tion  766.23 
of  the  Regulations,  any  other  person, 
firm,  corporation,  or  business 
organization  related  to  Nwankwoala  by 
affiliation,  ownership,  control  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subjet;t  to  the  [rrovisions  of  this  Order  if 
luices.sary  to  prevent  evasion  r)f  the 
Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transac.tion 
subject  to  the  Regidations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direi;t  product  of  U..S.-r)rigin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effe(;t  until  lanuary 
3,2021. 

VI.  In  accordanct;  with  Part  756  r)f  the 
Regulations,  Nwankwoala  may  file  an 
appeal  of  this  Order  with  the  Uiuhir 
Secretary  of  Commerce  for  Industry  and 
Sdcurity.  The  appeal  must  be  fihnl 
wdthin  45  days  from  the  date  of  this 
Order  and  must  comply  with  the 
provisions  of  Part  756  of  the 
Regulations. 

VII.  A  i;opy  of  this  Order  shall  be 
delivered  to  the  Nwankwoala.  This 
Order  shall  be  published  in  the  Federal 
Register. 

Dated;  Issued  this  21st  day  ot  Uecianber, 
2012. 

Bernard  Kritz.er, 

Director,  Office  of  Exporter  Serx'ices. 

|!'R  2012-:il444  l•ilefl  12-:il-12;  H:4.'i  and 

BILLING  CODE  P 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 
In  the  Matter  of  : 

Henson  (ihua,  2645  Somerset  Pla(;e, 
San  Marino,  CA  91108,  and  with  an 
address  at; 

Hen.son  (ihua,  27  (Cambridge  Street, 
Hillsborough  Village,  Muntin  Lupa  (iity, 
Philippines,  1780. 


Respondent;  {]elltron  Marketing 
Company,  a.k.a.  Celltron  Mktg.  Co.,  47A 
(I.  Araneta  Ave,  Quezon  City,  MM 
Philippines,  1 105, 

Related  Person;  Order  Denying  Export 
Privileges 


On  November  8.  2011,  in  the  U.S. 
District  Court,  Middle  District  of  Florida 
Tampa  Division,  Hen.son  Chua  (“Chua”) 
was  convicted  of  violating  Section  38  of 
the  Arms  Export  Control  Act  (22  U.S.C. 
2778  (2000))  (“AECA”).  Specifically. 
Chua  was  convicted  of  knowingly  and 
willfully  causing  the  temporary  import 
into  the  United  States,  an  unmanned 
aerial  vehi{:le,  wdiich  was  designated  as 
a  defense  article  on  the  United  States 
Munitions  List,  without  having  first 
obtained  from  the  U.S.  Department  of 
State  a  license  or  written  authorization 
for  such  temporary  import. 

CTuia  was  sentenced  to  time  served 
followed  by  three  years  of  supervised 
release.  Chua  was  ordered  to  pay  a  fine 
of  $13,000  and  a  special  assessment  of 
$100.00.  Chua  is  al.so  listed  on  the  U.S. 
Department  of  State  Debarred  List. 

Section  766.25  of  the  Export 
Administration  Regulations  (“EAR”  or 
“Regulations”) '  provides,  in  pertinent 
part,  that  “Itjhe  Director  of  the  Office  of 
Exporter  Services,  in  consultation  with 
the  Director  of  the  Office  of  Export 
Enforcement,  may  deny  the  export 
privileges  of  any  person  who  has  been 
convicted  of  a  violation  of  the  EAA,  the 
EAR,  of  any  order,  license  or 
authorization  i.ssued  thereunder;  any 
regulation,  license,  or  order  issued 
under  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701- 
1706);  18  U.S.C.  793,  794  or  798;  section 
4(b)  of  the  Internal  Security  Act  of  1950 
(50  U.S.C.  783(b)),  or  section  38  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2778).”  15  CFR  766.25(a);  .see  also 
Section  11(h)  of  the  EAA,  50  U.S.C.  app. 

2410(h).  The  denial  of  export 
privileges  under  this  provision  may  be 
for  a  period  of  up  to  10  years  from  the 
date  of  the  conviction.  15  CP’R 
766.25(d);  .see  also  50  U..S.C.  app. 

2410(h).  In  addition.  Section  750.8  of 


'  rii<!  Rogulations  arc  currently  t:o(lific(i  in  the 
Codi!  of  F’cdcral  Regulalion.f  al  15  CiFR  parts  73t>- 
774  (2012).  The  Regulations  issued  pursuant  to  the 
1:AA  (50  U  .S.C.  app.  §§2401-2420  (2000)).  Sinc;e 
August  21, 2001,  the  Export  Administration  Act 
(“EAA”)  lias  been  in  lapse  and  th«t  President. 
Ilirough  Executive  Order  i;i222  of  August  17.  2001 
(;t  CFR,  2001  Comp.  785  (2002)),  which  has  tieen 
extended  liy  successive  Presidential  Notices,  the 
most  recent  lining  tliat  of  August  12,  2012  (77  FR 
40000,  August  10,  2012),  has  continued  the 
Regulations  in  effect  under  International  Emergency 
Economics  Powers  Act  (50  U..S.C.  1701,  el  seq. 
(2000)). 


A.  Denial  of  Export  Privilege.s  of 
Henson  Chua 
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tho  Regulations  states  that  the  Bureau  of 
Industry  and  .Security’s  Office  of 
Exporter  Services  may  revoke  any 
Bureau  of  Industry  and  Security  {‘‘Bl.S”) 
licenses  previously  issued  in  which  the 
person  had  an  interest  in  at  the  time  of 
ids  conviction. 

I  have  received  notice;  of  Chua's 
conviction  for  violating  the  AEC^A,  and 
have  provided  notice  and  an 
opportunity  for  (3iua  to  make  a  written 
submission  to  BIS,  as  provided  in 
.Section  786.2.5  of  the  Regulations.  1  have 
received  a  suhmission  from  Chua.  Based 
upon  my  review'  and  con.sultations  with 
BI.S’s  office  of  Export  Enforcement, 
including  its  Director,  and  tin;  facts 
available  to  BIS,  I  have  decided  to  deny 
Chua’s  export  privileges  under  the 
Regulations  for  a  period  of  five  years 
from  the  date  of  (duia’s  conviction.  I 
have  also  decidetl  to  revoke  all  licenses 
i.ssued  pursuant  to  the  Act  or 
Regulations  in  w'hich  Cdnia  had  an 
interest  at  the  time  of  his  conviction. 

B.  Denial  of  Export  Privileges  of  Related 
Person 

Pursuant  to  .Sections  7()6. 25(h)  and 
766.2.1  of  the  Regulations,  the  l)ir(;ctor 
of  BI.S’s  Office  of  Exporter  .Services,  in 
consultation  with  the  Director  of  BIS’s 
Offita;  of  Export  Enforcement,  may  take 
action  to  name  persons  related  to  a 
Re.s|)ondent  by  ownership,  control, 
position  of  responsibility,  affiliation,  or 
other  connection  in  the  conduct  of  trade 
or  business  in  order  to  prevent  evasion 
of  a  denial  order.  Celltron  is  the  name 
of  the  company  that  Chua  utilized  in  his 
dealing  with  Immigration  and  Ctistoms 
Enforcement  (“ICE”),  Homeland 
Security  Investigations  (“H1.S”).  He  used 
this  f:ompany  as  the  sender  of  the  goods 
to  HI.S/KiE.  Therefore  Celltron  is  related 
to  Chua  by  ow'iiership,  control,  position 
of  responsibility,  affiliation,  or  other 
connection  in  the  conduct  of  trade  or 
business.  BKS  believes  that  naming 

C. elltron  as  a  related  person  to  Chua  is 
necessary  to  avoid  evasion  of  the  denial 
order  against  C.hua. 

As  provided  in  Section  766.21  of  the 
R(;gulations,  I  gave  notice  to  Celltron 
that  its  export  privileges  under  the 
Regulations  could  be  denied  for  up  to  10 
years  due  to  its  relationship  with  Chua 
and  that  Bl.S  believes  naming  it  as  a 
person  related  to  Chua  would  f)e 
necessary  to  prevent  evasion  of  a  denial 
order  imposed  against  Chua.  In 
providing  such  notice,  1  gave  Celltron  an 
opportunity  to  oppose  its  addition  to  the 
Chua  Denial  Order  as  a  related  party. 
Having  n;ceived  a  submission  from 
Chua,  1  have  decided,  following 
consultations  with  BIS’s  Office  of 
Export  EnlT)rcement,  including  its 
Director,  to  name  Celltron  as  a  Related 


Person  to  the  Chua  Denial  Order, 
thereby  denying  its  export  privileges  for 
five  years  from  the  date  of  Chua’s 
conviction. 

I  have  also  decided  to  revoke  all 
licenses  issued  pursuant  to  the  Act  or 
Regulations  in  which  the  Related  Person 
had  an  interest  at  the  time  of  Chua’s 
conviction.  The  five-year  denial  period 
will  end  on  November  8,  2016. 
Accordingly,  it  is  hereby 
Ordered 

I.  Until  November  8,  2016,  Henson 
(]hua,  with  last  known  addres.ses  at; 

2945  .Somerset  Place,  San  Marino,  C-A 
91 108,  and  27  f’.amhridge  .Street, 
Hillsborough  Village,  Muntin  Lupa  City, 
Philippines,  1780,  and  when  acting  for 
or  on  behalf  of  (3nia.  his 
re|)rosc;ntatives,  assigns,  agents  or  "* 
employees  (collectively  referred  to 
hereinafter  as  the  “Denied  Person”),  and 
the  following  person  related  to  the 
Denied  Person  as  defined  by  .Section 
766.23  of  the  Regulations:  C^elltron 
Marketing  Conniany,  a.k.a.  Celltron 
Mktg.  Co.,  with  a  last  known  address  at: 
47A  C.  Araneta  Ave,  Quezon  City,  MM 
Philippines,  1 105,  and  when  acting  for 
or  on  behalf  of  Celltron,  its  succes.sors 
or  a'ssigns,  agents,  or  employees  (“the 
Related  Person”)  (together,  the  Denied 
Person  and  the  Related  Person  are 
“Persons  Subject  to  this  Order”),  may 
not,  directly  or  indirectly,  participate  in 
any  way  in  any  transaction  involving 
any  commodity,  softw'are  or  technology 
(hereinafter  collectively  referred  to  as 
“item”)  exported  or  to  hi;  exported  from 
the  United  .States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including  but 
not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Excejition,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying. 
rei;eiving,  using,  .selling,  delivering, 
.storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherw'isi; 
.servicing  in  any  way,  any  tran.saction 
involving  any  item  exported  or  to  be 
exported  from  tbe  United  .States  that  js 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

(1  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  tlie  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

II.  No  person  may,  directly  or 
indirectly,  do  any  of  the  following; 

A.  Export  or  reexport  to  or  on  behalf 
of  the  Persons  Subject  to  this  Order  any 
item  subject  to  the  Regulations: 


B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  Persons  Subject  to  this  Order  of  the 
ow'nership,  possession,  or  control  of  any 
item  subject  to  the  Regulations  that  has 
been  or  will  be  exported  from  the 
United  States,  including  financing  or 
other  support  activities  related  to  a 
transaction  whereby  the  Persons  .Subject 
to  this  Order  acquire  or  attempt  to 
acquire  such  ow'uership,  possession  or 
control: 

(].  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  Persons  .Subject  to 
this  Order  of  any  item  subject  to  the 
Regulations  that  has  been  exported  from 
tin;  I  Inited  .Sfat«;,s; 

D.  Obtain  from  the  Persons  .Subject  to 
this  Order  in  the  United  States  any  item 
subject  to  the  Regulations  with 
know'l(;dge  or  rea.son  to  know'  that  the 
item  will  be,  or  is  intended  to  be, 
(;xported  from  the  Unitiid  States:  or 

E.  Engage  in  any  transaction  to  .service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  .States  and  which  is  owned, 
possessed  or  controlled  by  the  Persons 
.Subject  to  this  Order,  or  .service  any 
item,  of  whatever  origin,  that  is  owned, 
po.ssiissed  or  controlled  by  the  Persons 
.Subject  to  this  f)rder  if  such  service 
involves  the  use  of  any  item  subject  to 
the  Regulations  that  has  been  or  will  be 
exported  from  the  United  .States.  For 
purpos(;s  of  this  paragraph,  servicing 
means  installation,  maintenance,  repair, 
modification  or  testing. 

III.  In  addition  to  the  Related  Person 
named  above,  after  notir;e  and 
opportunity  for  comment  as  provided  in 
section  766.23  of  the  Regulations,  any 
other  person,  firm,  corporation,  or 
husimiss  organization  related  to  the 
Denied  Person  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
tin;  conduct  of  trade  or  related  services 
may  also  bo  made  subject  to  the 
provisions  of  this  Order  if  necessary  to 
prevent  evasion  of  the'Order. 

IV.  This  Order  does  not  prohibit  anv 
export,  reexport,  or  other  transaction 
suliject  to  the  Regulations  w'here  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  [iroducf  of  U..S. -origin 
technology. 

V.  This  Oriler  is  effective  immediately 
and  shall  remain  in  effect  until 
November  8,  2016. 

VI.  In  accordance  with  Part  756  of  the 
R(;gulations,  (^hua  may  file  an  appeal  of 
this  Order  w'ith  the  Under  Secretary  of 
Commerce  for  Industry  and  .Security. 
The  appeal  must  be  filed  within  45  days 
from  the  date  of  this  Order  and  must 
comply  with  the  provisions  of  Part  756 
of  the  Regulations. 


88 


Federal  Register  /  Vol.  78,  No.  1  /  Wednesday,  january  2,  2013  /  Notices 


VII.  In  accordance  with  Part  7.'iR  of  the 
Regulations,  the  Related  Person  may 
also  Tile  an  appeal  «)f  this  Order  with  the 
Under  Secretary  of  (]ommerc;e  for 
Industry  and  Security.  The  appeal  must 
be  Hied  within  45  days  from  the  date  of 
this  Order  and  must  comply  with  the 
provisions  of  Part  758  of  the 
Regulations. 

VIII.  A  copy  of  this  Order  .shall  be 
delivered  to  the  Denied  Person  and  the 
Related  Person.  This  Order  shall  be 
published  in  the  Federal  Register. 

Issued  this  21st  day  uf  D<H;eiiibt?r  2012. 
Bernard  Kritzer, 

Director.  Office  of  Exporter  Senices. 

|FR  Dm;.  2012-31442  I'ilod  12-31-12;  8  45  anij 

BILLING  CODE  P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-886] 

Polyethylene  Retail  Carrier  Bags  From 
the  People’s  Republic  of  China: 
Rescission  of  Antidumping  Duty 
Administrative  Review;  2011-2012 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  (Tinimerce. 

SUMMARY:  The  Department  of  C-ommerce 
(the  Department)  is  rescinding  its 
administrative  review  of  the 
antidumping  duty  order  on 
polyethylene  retail  carrier  bags  (PRCBs) 
from  the  People’s  Republic  of  C3iina 
(PRC)  for  the  period  August  1,  2011, 
through  July  31.  2012. 

DATES:  Effective  Dote:  January  2.  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerrold  Freeman  at  202-482-0180  or 
C:atherine  Cartsos  at  202-482-1757,  AD/ 
CVD  Operations  Office  1,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Con.stitution 
Avenue  NW..  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  August  1,  2012.  we  published  a 
notice  of  opportunity  to  reque.st  an 
administrative  review  of  the 
antidumping  duty  order  on  PR(>Bs  from 
the  PRC  for  the  period  of  review  August 
1,  2011,  through  July  31, 2012.’  On 
Augu.st  31,  2012,  the  petitioners,  the 
Polyethylene  Retail  Carrier  Bag 
Committee  and  its  individual  members, 
Hilex  Poly  Co.,  LLC,  and  Superbag 


'  See  Antiilumping  or  Cniinti'n-ailing  Duly  Order. 
Finding,  or  Suspended  Investigation;  Opportunitv 
To  He<piest  Administrative  Review.  77  KR  4558(1 
(August  1. 2012J. 


C.orporatioii,  requested  an 
administrative  review  of  the  order  with 
respect  to  Dongguan  Nozawa  Plastics 
Products  Co.,  Ltd.  and  United  Power 
Packaging.  Ltd.  (collectively,  Nozawa).^ 
On  September  20,  2012,  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1030,  as  amended  (Act)  and  10  fIFR 
351 .221(c)(l  )(i),  we  initiated  an 
administrative  review  of  the  order  on 
PRC.Bs  from  the  PRt;  with  respect  to 
Nozawa.  ’ 

On  November  21.  2012,  the 
petitioners  withdrew  their  request  for  an 
administrative  review. 

Rescission  of  Review 

Pursuant  to  10  CFR  351.213(d)(1).  the 
Department  will  rescind  an 
administrative  review,  “in  whole  or  in 
part,  if  a  party  that  requested  a  review 
withdraws  the  request  within  00  days  of 
the  date  of  publication  of  notice  of 
initiation  of  the  requested  review."  The 
petitioners  withdrew  their  request  for 
review  within  the  00-day  time  limit. 
Because  we  received  no  other  requests 
for  review  of  Nozawa  and  no  other 
requests  for  the  review  of  the  order  on 
PRCBs  from  the  PRC  with  respect  to 
other  companies  subject  to  the  order,  we 
are  rescinding  the  administrative  review 
of  the  order  in  full.  This  rescission  is  in 
accordance  w'ith  10  CFR  351.213(d)(1). 

Accordingly,  the  Department  intends 
to  issue  appropriate  assessment 
instructions  to  U.S.  Cai.stoms  and  Border 
Protection  15  days  after  pulilication  of 
this  notice. 

Notification  to  Importer 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsilhlity 
under  10  CT-’R  351.4()2(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  W’ith  this  requirement  could 
result  in  the  Department’s  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 


^  S(‘e  liiller  from  thi!  imtitiono.rs  t(»  lh<! 

DtfpMrtiimnl.  '■|’iilvi!tliyl<*nt!  Retail  C^atrier  Hags  from 
llie  People’s  Repiililic  of  tliiiia:  Rerpiest  for 
Adminislralive  Review"  (Augu.st  31.  2012). 

*  See  Initiation  of  Antidumping  and 
Oounterx’oiling  Duty  Administrative  Reviews  and 
lUspiest  for  Rev<H:ution  in  Part.  77  I'R  50108 
(.Septeml)er  20.  2012). 

■*  .See  letter  from  the  petilioners  to  the 
Department,  '’Polyethylene  Retail  Carrier  Bags  from 
the  People’s  Repiihlic  of  Cliina:  Withdrawal  r)f 
Request  for  Administrative  Review' ”  (Novemher  21, 
2012). 


Notification  Regarding  Administrative 
Protective  Order 

This  notice  also  serves  as  a  final 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclo.sed  under  an  APO  in  accordance 
with  19  CFR  351.305(aJ(3).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  nr 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  notice  is  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)  of  the  Act,  and  19  CFR  351.213 
(d)(4). 

Dated;  December  21.  2012. 

Christian  Marsh, 

Deputy  Assistant  Secretary'  for  Antidumping 
and  Counterx'uiling  Duty  Operations. 
iPR  Doc.  2012-31542  Filed  12-31-12;  8;45  am) 

BILLING  CODE  351(>-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-B31] 

Fresh  Garlic  From  the  People’s 
Republic  of  China:  initiation  of 
Antidumping  Duty  New  Shipper 
Review;  2011-2012 

agency:  Import  Administration. 
International  Trade  Admini.stration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(Department)  has  determined  that  a 
reque.st  for  a  new’  shipper  review'  (NSR) 
under  the  antidumping  duty  order  on 
fre.sh  garlic  from  the  People’s  Republic 
of  China  (PRC)  meets  the  statutory  and 
regulatory  requirements  for  initiation. 
The  period  of  review  (POR)  is  November 
1. 2011,  through  October  31,  2012. 

DATES:  Effective  Date:  January  2,  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lingjun  Wang,  AD/CVD  Operations, 
Office  fi.  Import  Admirristration, 
International  Trade  Administration, 

U..S.  Department  of  Commerce,  14th 
Street  and  (Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone;  (202) 
482-2316. 

SUPPLEMENTARY  INFORMATION: 
Background 

rhe  Department  published  the 
antidumping  duty  order  on  fresh  garlic 
from  the  PR(I  in  the  Federal  Register  on 
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November  16,  1994.*  On  November  27, 
2012,  the  Department  received  a  timely 
NSR  request  from  Shijiazhuang 
Goodman  Trading  Co.,  Ltd.  (Goodman) 
in  accordance  with  section 
751(a)(2)(B)(i)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  19  CFR 
351.214(c). 

Pursuant  to  the  requirements  set  forth 
in  19  CFR  351.214(b),  Goodman 
certified  that  it  is  the  exporter  and 
Jinxiang  Zhongtian  Business  Co.,  Ltd. 
(a.k.a.  Jinxiang  Zhongtian  Trade  Co., 

Ltd.)  (Zhongtian)  certified  that  it  is  the 
producer  of  the  fresh  garlic  exported  by 
Goodman.  Moreover,  Goodman  and 
Zhongtian  each  certified  that:  (1)  They 
did  not  export  fresh  garlic  for  .sale  to  the 
United  States  during  the  period  of 
investigation  (POl);  (2)  since  the 
investigation  was  initiated,  they  have 
never  been  affiliated  with  any  exporter 
or  produf:er  who  exported  the  subject 
merchandi.se  to  the  United  States  during 
the  POL  including  tho.se  not 
individually  examined  during  the 
investigation;  and  (3)  their  export 
activities  are  not  controlled  by  the 
central  government  of  the  PRC.  In 
addition,  Goodman  submitted 
documentation  establishing  the 
following:  (1)  The  date  on  which  fresh 
garlic  was  first  entered;  (2)  the  volume 
of  that  and  .sub.sequent  shipments;  and 
(3)  the  date  of  the  first  sale  to  an 
unaffiliated  customer  in  the  United 
States. 

The  Department  queried  the  database 
of  U.S.  CiKstoms  and  Border  Protection 
(CBP)  in  an  attempt  to  confirm  that 
shipments  reported  by  Goodman  bad 
entered  the  United  States  for 
consumption  and  that  liquidation  had 
been  properly  suspended  for 
antidumping  duties.  The  information 
which  the  Department  examined  was 
consistent  with  that  provided  by 
(ioodman  in  its  request. ^ 

Period  of  Review 

In  accordance  with  19  CFR 
351.214(g)(l)(i)(A),  the  PGR  for  an  NSR 
initiated  in  the  month  immediately 
following  the  anniversary  month  will  be 
the  twelve-month  period  immediately 
preceding  the  anniversary  month. 
Therefore,  the  PGR  for  this  N.SR  is 
November  1,  2011,  through  Gi;lober  31, 
2012.  The  sales  and  entries  into  the 
United  States  of  subject  merchandise 
(jxported  by  Cioodman  and  produced  by 


'  .S'w;  Antidumpiiii’  Duly  Orclor:  h'rush  Darlii:  Fmin 
the  People's  Republic  of  Chiua,  ."iO  FR  50200 
(Nov(!nil)or  16,  1004). 

^  See  Meinoraiuluni  lo  Tin;  File  regarding’ 
“Initiation  of  Antiiluinping  Dntv  New  Shipper 
Review  of  Fresh  (iarlie  from  tlu!  People's  Kepnhlic 
of  China:  Shijiazhuang  (>oo(inian  Trading  fio.,  I.trl" 
dated  coiK.iirrently  with  this  notire. 


Zhongtian  occurred  during  this  twelve- 
month  POR. 

Initiation  of  New  Shipper  Review 

Pursuant  to  section  751(a)(2)(B)  of  the 
Act  and  19  CFR  351.214(b),  and  the 
information  on  the  record,  the 
Department  finds  that  Goodman’s 
request  meets  the  threshold 
requirements  for  initiation  of  an  NSR. 
The  Department  intends  to  issue  the 
preliminary  result  within  180  days  after 
the  date  on  which  the  review  is 
initiated,  and  the  final  results  within  90 
days  after  the  date  on  which  we  issue 
the  preliminary  results.-* 

It  is  the  Department's  usual  practice, 
in  cases  involving  non-market 
economies.'to  require  that  a  company 
seeking  to  establish  eligibility  for  an 
antidumping  duty  rate  separate  from  the 
country-wide  rate  (i.e.,  a  separate  rate) 
provide  evidence  of  do  jure  and  do  facto 
absence  of  government  control  over  the 
company’s  export  activities. 

Acc;ordingly,  the  Department  will  issue 
a  questionnaire  to  Goodman  that 
includes  a  separate  rate  section.  The 
review  will  proceed  if  the  response 
provides  sufficient  indication  that  the 
expiorter  and  producer  are  not  subject  to 
either  do  jure  or  do  facto  government 
control  with  respect  to  their  export  of 
fresh  garlic. 

The  Department  will  instruct  CBP  to 
allow,  at  the  option  of  the  importer,  the 
posting,  until  the  completion  of  the 
review,  of  a  bond  or  .security  in  lieu  of 
a  cash  deposit  for  certain  entries  of  the 
subject  merchandise  from  Goodman  in 
accordance  with  section  75l(a)(2)(B)(iii) 
of  the  Act  and  19  CFR  351.214(e). 
Specifically,  the  bonding  privilege  will 
only  apply  to  entries  of  subject 
merchandise  exported  by  Goodman  and 
produt;ed  by  Zhongtian,  the  sales  of 
which  are  the  basis  for  this  NSR  reque.st. 

Interested  parties  requiring  access  to 
proprietary  information  in  this  NSR 
should  submit  applications  for 
di.sclosure  under  administrative 
j)rotective  order  in  accordance  with  19 
CFR  351.305  and  351.306. 

This  initiation  and  notice  are  in 
accordant:e  with  section  751(a)(2)(B)  of 
the  Act  and  19  CFR  351.214  and 
351.221(c)(l)(i). 

Dated:  Decoinbor  21,  2012. 

Christian  Marsh, 

Deputy  Assistant  Secretary  for  Antkhnnpiny, 
and  Countervailing  Duty  Operutions. 

|FR  Doc.  2012-.51447  Filed  I2-.'ll-12:  6:45  ainj 
BILLING  CODE  3510-DS-P 


‘  .See  section  751(a)(2)(H)(iv)  of  the  Act. 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  an  Open  Meeting  of  the 
Information  Security  and  Privacy 
Advisory  Board 

agency:  National  Institute  of  .Standards 
and  Technology,  Commerce. 
action:  Notice. 

SUMMARY:  The  Information  Security  and 
Privacy  Advisory  Board  (ISPAB)  will 
meet  Wednesday,  February  13,  2013, 
from  8:00  a.m.  until  5:00  p.m.  Eastern 
Time,  Thursday,  February  14,  2013, 
from  8:00  a.m.  until  5:00  p.m.  Eastern 
Time,  and  Friday,  February  15,  2013, 
from  8:00  a.m.  until  12:00  p.m.  Eastern 
Time.  All  sessions  will  be  open  to  tbe 
public. 

DATES:  The  meeting  will  be  held  on 
Wednesday.  Febniary  13,  2013,  from 
8:00  a.m.  until  5:00  p.m.  Eastern  Time, 
Thursday,  February  14,  2013,  from  8:00 
a.m.  until  5:00  p.m.  Eastern  Time,  and 
Friday,  February  15,  2013,  from  8:00 
a.m.  until  12:00  p.m.  Ea.stern  Time. 
ADDRESSES:  The  meeting  will  take  place 
at  the  United  States  Access  Board 
(Conference  Room,  1331  F  Street  NW., 
Suite  800,  Washington,  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annie  Sokol,  Information  Technology 
Laboratory,  National  Institute  of 
Standards  and  Technology,  100  Bureau 
Drive,  Stop  8930,  Gaithersburg,  MD 
20899-8930,  telephone:  (301)  97.5-2006, 
or  by  email  at:  anniesokol@nist.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advi.sory  Committee  Act, 
as  amended,  5  U.S.C.  App.,  notice  is 
hereby  given  that  the  Information 
Security  and  F’rivacy  Advisory  Board 
(LSPAB)  will  meet  Wednesday,  February 
13,  2013,  from  8:00  a.m.  until  5:00  p.m. 
[Eastern  Time,  Thursday,  February  14, 
201.'),  from  8:00  a.m.  until  5:00  p.m. 
Eastern  Time,  and  hTiday,  February  15, 
2013,  from  8:00  a.m.  until  12:00  p.m. 
Eastern  Time.  All  sessions  will  be  open 
to  the  public.  The  ISPAB  is  authorized 
by  15  U..S.C.  278g-4.  as  amended,  and 
advises  the  Secretary  of  Commerce,  the 
Director  of  the  Office  of  Management 
and  Budget,  and  the  Director  of  NIST  on 
.security  and  privacy  issues  pertaining  to 
federal  computer  .systems.  Details 
regarding  the  ISPAB’s  activities  are 
available  at 

http://csrc.nist.gov/groups/SMA/ispab/ 

inde.x.htnd. 

The  agenda  is  expected  lo  include  the 
following  items: 

— Federal  Information  Security 
Management  Act  (FLSMA)  Policy, 
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— FISMA  Implementation, 

— FISMA  Legislation, 

— FISMA  and  (Certification  ami 
Accreditation, 

— FISMA  and  Continuous  Monitoring, 

— (Controlled  Unclassified  information. 

— Automated  Intelligence  Sharing, 

— (Clobal  Policy, 

— 'reUx'-ommunication  technology — 
detection  and  filtering  malicious 
traffic, 

— Cyhersecurity  Updates  from  the  White 
House, 

— Legislative  Updates,  and 
— Update  of  NLST  (Computer  Security 
Division. 

Note  that  agenda  items  may  change 
without  notice  because  of  possible 
unexpected  schedule  conflicts  of 
presenters.  The  final  agenda  will  be 
posted  on  the  Web  site  indicated  above. 
.Seating  wilt  be  available  for  the  public 
and  media.  No  registration  is  required  to 
attend  this  meeting. 

Public  Participation:  The  ISPAB 
agenda  will  include  a  period  of  time, 
not  to  exceed  thirty  minutes,  for  oral 
comments  from  the  public  (Friday, 
February  15,  201. L  between  10:00  a.m. 
and  1():.30  a.m.).  Speakers  will  be 
selected  on  a  first-come,  first-served 
basis.  Each  speaker  will  be  limited  to 
five  minutes.  Questions  from  the  public 
will  not  be  considered  during  this 
period.  Members  of  the  public  who  are 
intere.sted  in  speaking  are  requested  to 
contact  Annie  Sokol  at  the  contact 
information  indicated  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice. 

Speakers  who  wi.sh  to  expand  upon 
their  oral  statements,  tho.se  who  had 
wished  to  speak  but  could  not  be 
accommodated  on  the  agenda,  and  those 
who  were  unable  to  attend  in  person  are 
invited  to  submit  written  statements.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  ISPAB  at 
any  time.  All  written  statements  .should 
be  directed  to  the  ISPAB  Secretariat, 
Information  Technology  Laboratory,  100 
Bureau  Drive,  Stop  8030,  National 
Institute  of  .Standards  and  Technology, 
Gaithersburg,  MD  20809-8930. 

Mated:  Mtjcenilier  21 , 201 2. 

Willie  K.  May, 

Associate  Director  far  ly(il>or(itor\'  Progre/n.v. 
[FR  Dck;.  2012-3152.S  Filed  12-:il-12;  8:4r>.ani| 

billing  code  3Sia-13-P 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

[Docket  No.  PTO-C-201 2-0054) 

National  Medal  of  Technology  and 
Innovation  Call  for  2013  Nominations 

agency:  United  Slates  Patent  and 
Trademark  Office,  Department  of 
Gommerce. 

action:  Notit:e  and  request  lor 
nominations. 

SUMMARY:  The  Department  of  Gommerce 
(United  States  Patent  and  Trademark 
(Office)  is  accepting  nominations  for  the 
National  Medal  of  Technology  and 
Innovation  (NMTI).  .Since  establishment 
by  (Congress  in  the  .Stevenson-Wydler 
Technology  Innovation  Act  of  1980,  the 
President  of  the  United  States  has 
awarded  the  annual  NMTI  (initially 
known  as  the  National  Medal  of 
Technology)  to  our  nation’s  leading 
innovators.  Those  wishing  to  nominate 
a  candidate  who  has  made  an 
outstanding,  lasting  contribution  to  the 
(iconomy  may  obtain  a  nomination  form 
from :  http:/ /go.  usa.gov/ id  I  /. 

ADDRESSES:  The  NMTI  nomination  form 
for  the  year  2013  may  bo  obtained  by 
visiting  the  USPTO  Web  site  at  http:// 
go.usa.gov/1dlJ.  Nomination 
applications  should  be  submitted  to^ 
lohn  Palafoutas,  Program  Manager, 
National  Medal  of  Technology  and 
Innovation  Program,  by  electronic  mail 
to:  NMTI@uspto.gov  or  by  mail  to:  )ohn 
Palafoutas,  NMTI  Program  Manager, 
United  States  Patent  and  Trademark 
Office,  P.O.  Box  1450,  Alexandria, 
Virginia  2231.3-1450. 

DATES:  The  deadline  for  submission  of 
a  nomination  is  April  1, 2013. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Palafoutas,  Program  Manager,  National 
Medal  of  Technology  and  Innovation 
Program,  United  States  Patent  and 
Trademark  Office,  600  Dulany  Street, 
Alexandria,  VA  22314;  telephone  (571) 
272-9821  or  by  electronic  mail: 
nmti@uspto.gov. 

SUPPLEMENTARY  INFORMATION: 

Background:  Enacted  by  (Congress  in  the 
StHven.son-Wydler  Technology 
Innovation  Act  of  1980,  the  National 
Medal  of  Technology  was  first  awarded 
in  1985.  On  August  9,  2007,  the 
President  signed  the  America 
(;(3MPETES  (Greating  Opportunities  to 
Meaningfully  Promote  Excellence  in 
Tei;hnology,  Education,  and  .Science) 
Act  of  2007.  The  Act  amended  .Section 
16  of  the  Stevenson-Wydler  Technology 
Innovation  Act  of  1980,  changing  the 
name  of  the  Medal  to  the  “National 


Technology  and  Innovation  Medal.” 

The  Medal  is  the  highest  honor  awarded 
by  the  President  of  the  United  .States  to 
America’s  leading  innovators  in  the 
field  of  technology  and  is  given 
annually  to  individuals,  teams,  or 
companies  who  have  made  outstanding 
contributions  to  the  promotion  of 
technology  and  the  technological 
workforce  for  the  improvement  of  the 
economic,  environmental  or  social  well- 
lieing  of  the  United  States.  The  primary 
jiurpose  of  the  NMTI  is  to  recognize 
American  innov'ators  whose  vision, 
creativity,  and  brilliance  in  moving 
ideas  to  market  has  had  a  profound  and 
lasting  impact  on  our  economy  and  way 
of  life.  The  Medal  highlights  the 
national  importance  of  fostering 
technological  innovation  resulting  in 
commercially  succes.sful  products  and 
services. 

Eligibility  and  Nomination  Criteria: 
Nomination  Guidelines  and  nomination 
criteria  are  available  at  http:// 
go.usa.gov/ldlJ. 

Dated:  Decreinher  21,  2012. 

David  ).  Kappos, 

I  huier  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 

IFR  Doc.  2012-31.524  F'iled  12-31-12;  H;45  ain| 

BILLING  CODE  3510-16-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency  National 
Intelligence  University  Board  of 
Visitors  Closed  Meeting 

AGENCY:  National  Intelligence 
University,  Defense  Intelligence  Agency, 
Department  of  Defense. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
.Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the 
National  Intelligence  University  Board 
of  Visitors  has  been  .scheduled  as 
follows: 

DATES:  Tuesday,  january  8,  2013  (8  a.m. 
to  5  p.m.)  and  Wednesday,  January  9, 
2013  (8  a.m.  to  12  p.m.). 

ADDRESSES:  National  Intelligence 
University,  Washington,  DC  20340- 
5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

David  R.  Ellison,  President,  DIA 
National  Intelligence  University, 
Washington,  DC  20340-5100  (202)  231- 
3344. 
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SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
.Section  5.528  (c)  (1),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  clo.sed.  The 
Board  will  discu.ss  several  current 
critical  intelligence  issues  and  advi.se 
the  Director,  UIA,  as  to  the  succe.ssful 
accomplishment  of  the  mission  assigned 
to  the  National  Intelligence  University. 

Due  to  difficulties,  heyond  the  control 
of  the  National  Intelligence  Univjirsity  ’ 
Board  of  Visitors  or  its  Designated 
Federal  Officer,  the  Board  was  unable  to 
file  a  Federal  Register  notice  for  the 
January  8  through  January  9,  2013 
meeting  of  the  National  Intelligence 
University  Board  of  Visitors  as  required 
hy  41  CFR  102-3.1 50(a).  Accordingly, 
the  Advi.sory  C^ommitlee  Management 
Officer  for  the  Department  of  Defense, 
pursuant  to  41  CFR  102-3.1 50(b), 
waives  the  15-calendar  day  notification 
requirement. 

Dated:  Dcicoinber  27,  2012. 

Aaron  .Siegel, 

Alternate  OSD  Federal  Rngistar  l.iaison 
Officrr.  Dppartnwnt  of  Dofonso. 

IFR  Doc.  2^n2-^^^529  Filed  12-:n-12;  8:4.S  amj 

BILLING  CODE  5001-06-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commi.ssion 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERl  0-1 847-001; 

FR 1 0-1 850-001 ;  ERl 0-1 890-001 ; 

ERl 1-2100-001;  ERlO-1900-001 ; 

ERl 0-1 902-001;  ERl 1-4077-002; 

ERl 0-1 989-001 ;  ERl 1-4078-002; 

ERl 0-1 992-001;  ERl 2-031 -002;  ERlO- 
1971-009. 

Appliconts:  Diablo  Winds,  LL(^  FPL 
Energy  (iabazon  Wind,  EEC,  FPL  Energy 
Green  Power  Wind,  EEC,  F’PE  Energy 
Montezuma  Wind,  EEC,  FPL  Energy 
New  Mexico  Wind,  EEC],  High  Winds, 
EEtE  NextEra  Energy  Montezuma  II 
Wind,  EEC,  Sky  River  EEC,  Va.sco 
Winds,  EEC,  Victory  Garden  Phase  !V, 
LE(^  Windpower  Partners  1993,  EEC, 
NextEra  Energy  Power  Marketing,  EEC. 

Description:  NextEra  Resources 
Entities  submit  Notification  of  Non- 
material  Change  in  Status  in  the 
California  ISO,  Inc.  balancing  authority 
area. 

Filed  Date:  12/20/12. 

Accession  Number:  20121220-5274. 
Comments  Due:  5  p.m.  ET  1/10/13. 


Docket  Numbers:  ERl  0-1 960-001; 

ERl 0-1 970-001;  ERl  1-2970-003; 

ERIC -1985-001;  ER30-1971-008. 

Applicants:  Logan  Wind  Energy  LL(i, 
Northern  Colorado  Wind  Energy,  EEC, 
Peetz  Logan  Interconnect,  EEC,  Peetz 
Table  Wind  Energy,  EEC,  NextEra 
Energy  Power  Marketing,  EEC,. 

Description:  NextEra  Resources 
Entities  suhrnit  Notification  of  Non¬ 
material  Change  in  .Status  in  the  Public 
.Service  Company  of  Colorado  balancing 
authority  area. 

Filed  Date:  12/20/12. 

Accession  Number:  20121220-5283. 

Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl 0-271 9-01 1 ; 

ER 1 0-2  7 1 8-0 1 1 ;  ER 1 0-2578-0 1 3 ; 
ERlO-2833-01 1 ;  ERl 0-2570-01 1; 
ERlO-271 7-011;  ERlO-3140-010; 

ERl 3-55-002. 

Applicants:  East  (ioast  Power  Linden 
Holding,  L.L.C.,  C.ogen  Technologies 
I.inden  Venture,  E.P.,  Fox  Energy 
Ciompany  LI.C,  Birchwood  Power 
Partners,  L.P.,  .Shady  Hills  Power 
Company,  L.L.C.,  EFS  Parlin  Holdings, 
EEC,  Inland  Empire  Fhiergy  Center,  El.C, 
Homer  City  Generation,  L.P. 

Description:  Notice  of  Non-Material 
C.hange  in  .Status  of  East  (ioast  Pow'er 
Linden  Holding,  L.L.C.,  et.  al. 

Filed  Date:  ^2/20/r^. 

Accession  Number:  20121220-5277. 

Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl  1-3959-003. 

Applicants:  Vost  Rock  Wind  Power 
Project,  EEC^ 

Description:  Notice  of  Non-Material 
Change  in  Status  for  Post  Rock  Wind 
Power  Projec:t,  EEC. 

Filed  Date:  12/20/12. 

Accession  Number:  20121220-5279. 

Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl  2-2570-001; 
EROl  - 1 38-0 1 0;  ERl  0-3 1 93-001 . 

Applicants:  Panther  Creek  Pow'er 
Operating,  EEC,  Brooklyn  Navy  Yard 
Cogeneration  Partners,  E.P.,  Delta 
Person  Limited  Partnership. 

De.scription:  Notice  of  Non-Material 
.  Change  in  Status  of  Panther  Creek 
0[)erating,  EEC,  et.  al. 

Filed  Date:  VllWlVl. 

Accession  Number:  20121220-5278. 

Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl  2-2708-001. 

Applicants:  Potomac-Appalachian 
Highline  Tran.smission  EEC',  EL(E  PJM 
Interconnection,  L.E.C. 

Description:  PATH  submits 
Compliance  Filing  per  11/30/2012 
Order  in  Docket  No.  ERl  2-2708  to  be 
effective  12/1/2012. 

Filed  Data:  12/20/12. 

Accession  Number:  20121220-5204. 

(Jomments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl 3-593-000. 


Applicants:  PacifiCorp. 

Description:  Termination  of  BPA 
NITSA  (Clark  PUD)  to  be  effective 
12/7/2012. 

Filed  Date:  1 2/ 20/ 12. 

Accession  Number:  20121220-5130. 

Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl  3-594-000. 

Applicants:  Southwest  Power  Pool, 

Inc. 

De.scription:  2479  Kansas  Municipal 
Energy  &  Kansas  City  Power  Eight 
Meter  Agent  Agreement  to  be  effective 
12/1/2012. 

Filed  Date:  12/20/12. 

Accession  Number:  20121220-5133. 

Comments  Due:  5  p.m.  FT  1/10/13. 

Docket  Numbers:  ERl 3-595-000. 

Applicants:  .Spion  Kop  Wind.  EEC. 

De.scription:  Notice  of  Cancellation  of 
FFiR(]  Electric  Tariff  to  be  effective 
12/21/2012. 

Filed  Dote;  12/20/12. 

Accession  Number:  20121220-5148. 

Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl  3-598— 000. 

Applicants:  Midwest  Independent 
Transmission  System  Operator  Inc. 

Description:  12-20-12  MRES 
Schedule  7-8-9  to  be  effective  1/1/2013. 

Filed  Date:  12/20/12. 

Accession  Number:  20121220-5147. 

Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl  3-597-000. 

Applicants:  Alabama  Power 
Company. 

Description:  Amendment  of 
Southern's  Tariff  Vol.  No.  4  in 
Compliance  under  Docket  ERl 2-1 721  to 
he  effective  12/21/2012. 

Filed  Date:  12/20/12. 

Accession  Number:  20121220—5148. 

Comments  Due:  5  p.m.  FT  1/10/13. 

Docket  Numbers:  ERl 3-598-000. 

Applicants:  San  Diego  Cias  &  Electric 
Company. 

Description:  2013  SDGE  RS  Update  to 
Transmi.ssion  Owmer  Tariff  to  be 
effective  1/1/2013. 

Filed  Date:  12/20/12. 

Acce.ssion  Number:  20121220-5151. 

Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl  3-599-000. 

Applicants:  New  York  Independent 
System  Operator,  Inc. 

Description:  205  OATT  &  MST 
settlements  and  billing  issues  revisions 
to  be  effective  2/18/2013. 

Filed  Date:  12/20/12. 

Accession  Number:  20121220-5155. 

Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl  3-800-000. 

Applicants:  PJM  Interconnection, 
E.E.C. 

Description:  PJM  Queue  X2-076  ? 
Original  Service  Agreement  Nos.  3459 
and  3460  to  be  effective  11/27/2012. 
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Filed  Date:  12/20/12. 

Accession  Number:  20121220-5182. 

Comments  Due:  5  p.m.  FT  1/10/13. 

Docket  Numbers:  FKI 3-001 -000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  2208R2  Ensgin  Wind, 

LLC  GIA  to  be  effective  11/30/2012. 

Filed  Date:  12/20/12. 

Accession  Number:  20121220-5188. 

(Comments  Due:  5  p.ni.  FT  1/10/13. 

Docket  Numbers:  ERl  3-002-000. 

Applicants:  San  Diego  Gas  &  Electric 
Company. 

Description:  2013  SDGE  TRBAA 
TACBAA  Update  to  Transmission 
Ow'iier  Tariff  to  be  effective  1/1/2013. 

Filed  Date:  12/20/12. 

Accession  Number:  20121220-5199. 

(Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl 3-003-000. 

Applicants:  ITC  Midwest  LEG, 
Midw'est  Independent  Transmission 
System  Operator  Inc. 

Description:  SA  2453  ITC  Midwest- 
NSP  Amended  TIA  to  be  effective 
8/29/2012. 

Filed  Date:  12/20/12. 

Accession  Number:  20121220-5202. 

Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl 3-604—000. 

Applicants:  Alpaugh  50,  LLC. 

Description:  Filing  of  (]o-Tenancy 
Agreement  and  Request  for  Waivers  to 
be  effective  12/21/2012. 

Filed  Date:  12/20/12. 

Accession  Number:  20121220-5219. 

(Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl  3-605-000. 

Applicants:  Alpaugh  North,  LLC. 

Description:  Filing  of  Ck)-Tenancy 
Agreement  and  Request  for  Waivers  to 
be  effective  12/21/2012. 

Filed  Date:  12/20/12. 

Accession  Number:  20121220-5224. 

Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl  3-606-000. 

Applicants:  Entergy  Mississippi,  Inc. 

Description:  First  Rev.  SA  #591  to  be 
effective  .3/1/2013. 

Filed  Date:  \  2/2blV2. 

Accession  Number:  20121220-5231. 

Comments  Due:  5  p.m.  ET  1/10/13. 

Docket  Numbers:  ERl 3-607-000. 

Applicants:  Potomac  Electric  Pow'er 
Company,  Delmarva  Power  &  Light 
Company,  PJM  Interconnection,  L.L.C. 

Description:  Pepco  &  DPL  submit 
revisions  to  rates  for  recovery  of 
abandonment  costs  to  be  effective 
3/1/2013. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5000. 

Comments  Due:  5  p.m.  ET  1/11/13. 

Docket  Numbers:  ERl 3-608-000. 

Applicants:  CPV  Batesville,  LLC. 

Description:  Notice  of  Cancellation  of 
Market-Based  Rate  Tariff  to  be  effective 
12/22/2012. 


Filed  Date:  12/21/12. 

Accession  Number:  20121221-5040. 

(A)mments  Due:  b  p.m.  ET  1/11/13. 

Docket  Numbers:  ERl  3-1)09-000. 

Applicants:  LSP  Energy  Limit(!d 
Partnership. 

Description:  Notice  of  Cancellation  of 
Market-Based  Rate  Tariff  to  be  effective 
12/22/2012. 

Filed  Date:  ^2l2\l\2. 

Accession  Number:  20121221-5041. 

Comments  Due:  5  p.m.  ET  1/11/13. 

Docket  Numbers:  ERl 3-61 0-000. 

Applicants:  Northern  Indiana  Public 
Service  Company. 

Description:  F'iling  of  Amendment  to 
WVPA  Cl  AC  Agreement  to  be  effective 
12/22/2012. 

Filed  Date:  V2/2't/^2. 

Accession  Number:  20121221-5046. 

Comments  Due:  5  p.m.  ET  1/11/13. 

Docket  Numbers:  ERl  3-61 1-000. 

Applicants:  North We.stern 
( Corporation. 

Description:  Northwestern 
Corporation  submits  tariff  filing  per 
35.13(a)(2)(iii:  SA  663  664  66.5— 
Unexecuted  Transmission  .Service 
Agreements  with  PPL  Montana  to  be 
effective  1/1/2014. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5064. 

Comments  Due:  5  p.m.  ET  1/11/13. 

Docket  Numbers:  ERl  3-6 1 2-000. 

Applicants:  New  ECngland  Power  Pool 
Participants  Committee.  ISO  New  . 
England  Inc. 

Description:  New  England  Power  Pool 
Participants  Committee  submits  tariff 
filing  per  35.13(a)(2)(iii:  Revisions  to 
FCM  Rules  Related  to  .Static  De-List 
Bids  to  be  effective  2/19/2013. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5068. 

Comments  Due:  5  p.m.  ET  1/11/13. 

Take  notice  that  the  Commission 
received  the  following  public  utility 
holding  company  filings: 

Docket  Numbers:  PHI  3-5-000. 

Applicants:  AltaGas  Ltd. 

Description:  AltaGas  Ltd.  submits 
FERC-6.5A  Exemption  Notification. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5030. 

Comments  Due:  5  p.m.  ET  1/11/13. 

The  filings  are  accessible  in  the 
(Commission’s  eLibrary  sy.stem  by 
clicking  on  the  links  or  querying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission's 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  he  considered,  but 


intervention  is  necessary  to  become  a 
])arty  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http://\vww.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  For 
other  information,  call  (866)  208-3676 
(toll  free).  For  'ITY,  call  (202)  502-8659. 

Dated:  December  21,  2012. 

Nathaniel ).  Davis,  Sr., 

Deputy  Secretary. 

|FR  Doc.  2012-.11482  Filed  12-31-12;  8:4.1  ani| 

BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

Take  notice  that  the  Commission  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Report  filings: 

Filings  Instituting  Proceedings 

Docket  Numbers:  RPl  3-41 1-000. 
Applicants:  Iroquois  Gas 
Transmission  System,  L.P. 

Description:  12/21/12  Negotiated 
Rates — Emera  Energy  Services 
Incorporated  to  be  effective  12/21/2012. 
Filed  Date:  12/21/12. 

Accession  Number:  20121221-5090. 
Comments  Due:  5  p.m.  ET  1/2/13. 
Docket  Numbers:  RPl  3—41 2-000. 
Applicants:  Northern  Natural  Gas 
C.ompany. 

Description:  20121228  Essar 
Negotiated  Rate  to  be  effective 
12/31/2012. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5185. 
Comments  Due:  5  p.m.  ET  1/2/13. 
Docket  Numbers:  RPl  3—4 1.3-000. 
Applicants:  TWP  Pipeline  LLC. 
Description:  TWP  Pipeline  Cost  and 
Revenue  Study,  (T09-3-000  to  be 
effective  N/A. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5300. 
Comments  Due:  5  p.m.  ET  1/2/13. 
Docket  Numbers:  RPl  3—4 14-000. 
Applicants:  BP  Energy 
Company, Plains  Exploration  & 
Production  Company ,PXP  Offshore  LLC. 

Description:  joint  Petition  of  BP 
Energy  Company,  Plains  Exploration  & 
Production  Company,  and  PXP  Offshore 
LLC  for  Temporary  Waiver  of  Capacity 
Release  Regulations  and  Policies,  and 
Request  for  Shortened  Comment  Period 
and  Expedited  Treatment. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-5321. 
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Comments  Due:  5  p.m.  ET  12/28/12. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

Filings  in  Exi.sting  Proceedings 

Docket  Numbers:  RP09-427-00H. 

Applicants:  Southern  Natural  Cas 
Company,  L.L.C. 

Description:  Petition  of  Southern 
Natural  Cias  Company,  L.L.C.  to  Amend 
Stipulation  and  Agreement  and  Motion 
for  Shortened  Answer  Period  and 
Expedited  Ai;tion. 

Filed  Date:  12/21/12. 

Accession  Number:  20121221-531 9. 

Comments  Due:  5  p.m.  ET  12/28/ 

2012. 

Docket  Numbers:  RP13-54— 001. 

Applicants:  Northern  Border  Pipeline 
Company. 

Description:  RPl 3-54-000  NAESB 
Compliauce  to  he  effective  12/1/2012. 

Filed  Dote:  12/13/12. 

Accession  Number:  20121213-5028. 

Comments  Due:  5  p.m.  ET  12/26/12. 

Any  person  desiring  to  protest  in  any 
the  above  proceedings  must  file  in 
accordance  with  Rule  211  of  the 
(iominission’s  Regulations  (18  CFR 
385.211)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 

The  filings  are  accessible  in  the 
Commission’s  el.ibrary  system  by 
clicking  on  tbe  links  or  (|uerying  tbe 
docket  number. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requiniinents,  interventions,  protests, 
and  service  can  bo  found  at:  bttp:// 
wwiv.ferc.gov/docs-fiIing/efiling/filing- 
req.pdf.  For  other  infornicition,  call  (866) 
208-3676  (toll  free).  For  TTY,  call  (202) 
502-8t)59. 

Dated:  Decenibor  26,  2012. 

Nathaniel  ).  Davis,  Sr., 

Deputy  Secretary. 

IKR  Doc.  2012-31481  riled  12  -31-12;  8:45  iiin| 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OECA-201 2-0524;  FRL-9525-7] 

Agency  Information  Collection 
Activities;  Submission  to  0MB  for 
Review  and  Approval;  Comment 
Request;  NSPS  for  Stationary 
Combustion  Turbines  (Renewal) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  document  announces 
that  an  Information  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (QMB)  for 
review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  The  ICR  which  is  abstracted 
below  de.scribes  the  nature  of  the 
collection  and  the  estimated  burden  and 
cost. 

OATES:  Additional  comments  may  be 
submitted  on  or  before  February  1,  2013. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  EPA-HQ- 
()ECA-201 2-0524,  to:  (1)  EPA  online, 
using  www.reguIations.gov  (our 
preferred  method),  or  by  email  to: 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center  (EPA/DC),  Environmental 
Protection  Agency,  Enforc:ement  and 
Compliance  Docket  and  Information 
Center,  mail  code  28221T,  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20460;  and  (2)  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  .Street  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Learia  Williams,  Monitoring, 

Assistance,  and  Media  Programs 
Division,  Office  of  (Compliance,  Mail 
(Code  2227A,  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue 
NW.,  Washington,  DC  20460;  telephone 
number:  (202)  564-4113;  fax  number: 
(202)  564-0050;  email  address: 
williams.loaria@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  KCR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  (CFR  1320.12. 
On  August  9,  2012  (77  /‘7f  47631),  EPA 
.sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments.  Any  additional  comments  on 
this  ICR  should  be  submitted  to  both 
EPA  and  OMB  within  30  days  of  this 
notice. 

EPA  has  established  a  public  docket 
for  Ibis  KCR  under  docket  ID  number 


EPA-Ht)-OECA-20 12-0524,  which  is 
available  for  public  viewing  online  at 
http://wrww.regulations:gov,  or  in  person 
viewing  at  the  Enforcement  and 
Compliance  Docket  in  the  EPA  Docket 
Center  (EPA/D(C),  EPA  West,  Room 
3334,  1301  Constitution  Avenue  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the 
Enforcement  and  Compliance  Docket  is 
(202) 566-1752. 

Use  EIPA’s  electronic  docket  and 
comment  system  at  http:// 
www.regulations.gov  to  either  submit  or 
viciw  public  comments,  ar;cess  the  index 
listing  of  the  contents  of  the  docket,  and 
to  access  those  documents  in  the  docket 
that  are  available  electronically.  Once  in 
the  system,  select  “docket  search,’’  then 
key  in  the  docket  ID  number  identified 
above.  Please  note  that  EPA’s  policy  is 
that  jmblic  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  http://tvww.regulations.gov 
as  EPA  receives  them  and  without 
change,  unless  the  comment  contains 
copyrighted  material.  Confidentiality  of 
Business  Information  (CBI),  or  other 
information  whose  public  disclosure  is 
restricted  by  statute.  For  further 
information  about  the  electronic  docket, 
go  to  www.regulations.gov. 

Title:  N.SPS  for  .Stationary  Combustion 
Turbines  (Renewal). 

ICIi  Numbers:  EPA  ICR  Number 
2177.95,  (1MB  Control  Number  2069- 
9582. 

ICII  Status:  This  IC^R  is  .scheduled  to 
expire  on  January  31,  2013.  Under  OMB 
regulations,  the  Agency  may  continue  to  » 
either  conduct' or  sjionsor  the  collection 
of  information  while  this  submission  is 
pending  at  OMB. 

Abstract:  The  affected  entities  are 
subject  to  the  Ceneral  Provisions  of  the 
NSPS  at  40  CFR  part  69,  subpart  A  and 
any  r:banges,  or  additions  to  tbe 
Provisions  specified  at  49  CFR  part  60, 
.subpart  KKKK. 

Owners  or  operators  of  tbe  affected 
facilities  must  make  an  initial 
notification  report,  performance  tests, 
lieriodic  reports,  and  maintain  records 
of  tbe  oci:urrence  and  duration  of  any 
startup,  sbutdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative.  Reports  are  also 
required  semiannually. 

Burden  .S/otemen/:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  38  hours  per 
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response.  “Burden”  means  the  total 
time,  effort,  or  financial  resources 
expended  hy  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purpo.ses  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements  which  have 
subsequently  changed;  train  personnel 
to  be  able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respon  den  Is/ Affected  Enti  ties : 

Owners  and  operators  of  stationary 
combustion  turbines. 

Estimated  Number  of  Respondents: 
448. 

Frequency  of  Response: 

Semiannually. 

Estimated  Total  Annual  Hour  Rurden: 
44, .394. 

Estimated  Total  Annual  Cost: 
$4,298,616,  which  includes  $4,298,616 
in  labor  costs,  no  capital/startup  costs, 
and  no  operation  and  maintenance 
(O&M)  co.sts. 

Changes  in  the  Estimates:  There  is  an 
increase  in  burden  hours  and  costs  for 
the  respondents  and  the  Agency  from 
the  most  recently  approved  ICR.  It 
should  be  noted  that  the  increase  is  not 
duo  to  any  program  changes.  The 
increase  is  due  to  an  adjustment  in  labor 
rates  and  in  the  number  of  new  or 
modified  sources.  This  ICR  uses 
updated  labor  rates  from  the  Bureau  of 
Labor  Statistics  to  calculate  burden 
costs.  Additionally,  this  ICR  assumes 
the  respondent  universe  subject  to  the 
regulation  has  continued  to  grow  at  a 
constant  rate  after  the  rule  has  been 
fully  implemented. 

)ohn  Moses,  , 

Director,  Collection  Strategies  Division. 

II'R  Doc.  2012-31.S30  Kited  12-31-12;  8:4.'i  ani| 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OECA-201 2-0506;  FRL-9525-6] 

Agency  Information  Collection 
Activities;  Submission  to  0MB  for 
Review  and  Approval;  Comment 
Request;  NSPS  for  Small  Municipal 
Waste  Combustors  (Renewal) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTtON:  Notice. 

SUMMARY;  Incompliance  with  the 
Paperwork  Reduction  Act  (44  II.S.C. 

3501  et  seq.),  this  document  announces 
that  an  Information  Collection  Request 
(I(]R)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  The  ICR  which  is  abstracted 
below  describes  the  nature  of  the 
collection  and  the  estimated  burden  and 
cost. 

OATES:  Additional  comments  may  he 
submitted  on  or  before  February  1,  2013. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  EPA-HQ- 
OECA-201 2-0506,  to:  (1)  EPA  online, 
using  www.regulations.gov  (our 
preferred  method),  or  by  email  to; 
docket .oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center  (EPA/DC),  Environmental 
Protection  Agency,  Enforcement  and 
Compliance  Docket  and  Information 
Center,  mail  code  28221T,  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20460;  and  (2)  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street  NW'.,  Washington,  D(] 
20.503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Learia  Williams,  Monitoring, 

Assistance,  and  Media  Programs 
Division,  Office  of  Compliance,  Mail 
Code  2227A,  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue 
NW.,  Washington,  DC  20460;  telephone 
number:  (202)  564-4113;  fax  number: 
(202)  564-0050;  email  address: 
williams.learia@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CF'R  1320.12. 
On  August  9,  2012  (77  FR  47631),  EPA 
sought  comments  on  this  K'R  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments.  Any  additional  comments  on 
this  ICR  should  be  submitted  to  both 
EPA  and  OMB  within  30  days  of  this 
notice. 

EPA  has  established  a  public  docket 
for  this  ICR  under  docket  ID  number 


EPA-HQ-OECA-201 2-0506,  which  is 
available  for  either  public  viewing 
online  at  either  http:// 
www.regulations.gov,  or  in  person 
view'ing  at  the  Enforcement  and 
Compliance  Docket  in  the  EPA  Docket 
Center  (EPA/Df]),  EPA  West.  Room 
3334,  1301  Constitution  Avenue  NW., 
Washington,  DC..  The  EPA  Docket 
("enter  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the 
Enforcement  and  Compliant:e  Docket  is 
(202) 566-1752. 

Use  EPA’s  electronic  docket  and 
comment  system  at  http:// 
www.regulations.gov  to  either  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  docket,  and 
to  access  those  documents  in  the  docket 
that  are  available  electronically.  Once  in 
the  system,  select  “docket  .search,”  then 
key  in  the  docket  ID  number  identified 
above.  Please  note  that  EPA’s  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  http://www.regulations.gov 
as  EPA  receives  them  and  without 
change,  unless  the  comment  contains 
copyrighted  material.  Confidentiality  of 
Business  Information  (CBI),  or  other 
information  whose  public  disclosure  is 
restricted  by  statute.  For  further 
information  about  the  electronic  docket, 
go  to  www.regulations.goy. 

Title:  NSPS  for  Small  Municipal 
Waste  Combustors  (Renewal)  . 

ICR  Numbers:  EPA  ICR  Number 
1900.05,  OMB  Control  Number  2060- 
0423. 

ICR  Status:  This  ICR  is  scheduled  to 
expire  on  January  31.  2013.  Under  OMB 
regulations,  the  Agency  may  continue  to 
either  conduct  or  spon.sor  the  collection 
of  information  while  this  submission  is 
pending  at  OMB. 

Abstract:  The  affected  entities  are 
subject  to  the  General  Provisions  of  the 
N.SPS  at  40  CFR  part  60,  subpart  A  and 
any  changes,  or  additions  to  the 
Provisions  specified  at  40  CFR  part  60, 
subpart  AAAA. 

Owners  or  operators  of  the  affected 
facilities  must  make  an  initial 
notification  report,  performance  te.sts, 
periodic  reports,  and  maintain  records 
of  the  occurrence  and  duration  of  any 
.startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative.  Reports  are  also 
required  .semiannually. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
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estimated  to  average  1,235  hours  per 
response.  “Burden"  means  the  total 
time,  effort,  or  financial  re.sources 
expended  by  perst)ns  to  generat(!, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Fmderal  agency. 
'I'his  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjiKst  the  existing  ways  to  com[)ly  with 
any  previously  applicable  instructions 
and  requirements  which  have 
subsequently  changed;  train  personnel 
to  he  able  to  respond  to  a  collection  of 
information;  search  data  .sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwi.se 
disclose  the  information. 

Itospondenis/ Affected  Entities: 
Owners  and  operators  of  small 
municipal  waste  combustors. 

Estimated  Number  of  Resfyondents:  3. 

Erequeucy  of  Response:  Initially, 
occasionally,  semiannually  and 
annually. 

Estimated  Total  Annual  Hour  Burden: 
12,351. 

Estimated  Total  Antyual  Cost: 
$1,384,227,  which  includes  $1,195,891 
in  labor  costs,  $66,000  in  capital/startup 
costs,  and  $102,336  in  operation  and 
maintenance  (O&M)  costs. 

Changes  in  the  Estimates:  There  is  an 
increase  in  l)urden  hours  for  the 
respondents  from  the  most  recently 
approved  ICR  due  to  an  increase  of  one 
new  source  subject  to  the  regulation  (i.e. 
respondent  universe).  The  growth  in 
respondent  universe  also  results  in  an 
increase  in  the  nispondent  labor  costs 
and  O&M  costs. 

Additionally,  there  is  an  increase  in 
burden  costs  for  the  Agency  from  the 
most  recently  approved  ICR  due  to  an 
adjustment  in  labor  rates.  This  ICR  uses 
updated  labor  rates  from  the  Bureau  of 
Labor  Statistics  to  calculate  all  burden 
costs. 

|nhn  Moses, 

Director.  Collection  Strategies  Division. 

IKK  Dor.  2012-31S22  Kilod  12-31-12;  «:45  anil 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-201 2-0548;  FRL-9372-3) 

Notice  of  Receipt  of  Requests  foi^ 
Amendments  To  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  EPA  is  i.ssuing 
a  notice  of  receipt  of  request  for 
amendments  by  regi.strants  to  delete 
uses  in  certain  pesticide  regi.stration.s. 
FIFRA  provides  that  a  registrant  of  a 
pesticide  product  may  at  any  time 
request  that  any  of  its  pesticide 
registrations  be  amended  to  delete  one 
or  more  uses.  FIFRA  further  provides 
that,  before  acting  On  the  reque.st,  EPA 
must  publish  a  notice  of  receipt  of  any 
request  in  the  Federal  Register. 

DATES:  The  deletions  in  Table  1  are 
effective  February  1,  2013,  because  the 
registrants  in  Tiahle  1  requested  a  waiver 
of  the  180-day  comment  period.  Unless 
the  Agency  receives  a  written 
withdrawal  request  on  or  before 
February  1,  2013.  The  Agency  will 
consider  a  withdrawal  request 
j)o.stmarked  no  later  than  February  1. 
2013.  The  deletion  in  Table  2  is 
effective  July  1,  2013,  unless  the  Agency 
receives  a  written  withdrawal  reque.st 
on  or  before  July  1,  2013. 

Users  of  these  products  who  desire 
continued  use  on  crops  or  sites  being 
deleted  should  contact  the  applicable 
regi.strant  in  Table  1  on  or  before 
Feliruary  1,  2013,  for  the  registrants  that 
reque.sted  a  waiver  of  the  180-day 
comment  period  or  in  Table  2  July  1, 
2013. 

ADDRESSES:  vSubmit  your  withdraw'al 
request,  identified  by  docket 
identification  (ID)  number  EPA-HQ- 
OPP— 2012— 0548,  by  one  of  the 
following  methods: 

•  Mfi/7:OPP  Docket,  Environmental 
Protection  Agency  Docket  Center  (EPA/ 
DC),  (28221T),  1200  Pennsylvania  Ave. 
NW.,  Washington,  DC  20460-0001. 

•  Hand  Deliverv.To  make  special 
arrangements  for  hand  delivery  or 
delivery  of  boxed  information,  please 


follow  the  instructions  at  http:// 
www.epa.gov/dockets/contac.ts.htm. 

Additional  instructions  on  visiting  the 
docket,  along  with  more  information 
about  dockets  generally,  is  available  at 
http://www.epa.gov/dockets. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Creen,  Information 
rechnology  and  Re.soun  es  Management 
Division  (7502P),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW.. 
Washington,  DC  20460-0001;  telephone 
number:  (703)  347-0367;  email  address: 
green.christopher@epu.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  (Genera)  Information 

A.  Does  this  action  ap[)ly  to  me? 

I’his  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  u.se  pe.sticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action. 

R.  How  can  I  get  copies  of  this  document 
and  other  related  information? 

The  docket  for  this  action,  identified 
by  docket  identification  (ID)  number 
E'PA-tlQ-OPP-201 2-0548,  is  available 
either  electronically  through  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  OPP  Docket  in  the  Environmental 
Protection  Agency  Docket  Center  (EPA/ 
DC),  located  in  EPA  West,  Rm.  3334, 
1301  Constitution  Ave.  NW., 
Washington,  DC  20460-0001.  The 
Public  Reading  Room  is  open  from  8:30 
a. Ill.  to  4:30  p.m.,  Monday  tbrough 
Friday,  excluding  legal  holidays.  T'he 
telephone  number  for  the  Public 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  OPP 
Docket  is  (703)  305-5805.  Plea.se  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  http://www.epa.gov/dockets. 

II.  What  action  is  the  agency  taking? 

This  notice  announces  rei:eipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  certain  pesticide 
registrations.  These  registrations  are 
listed  in  Table  1  and  Table  2  of  this  unit 
by  registration  number,  product  name, 
active  ingredient,  and  specific  uses 
deleted: 


Table  l— Requests  for  Amendments  To  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA 

Registration  No, 

Product  name 

Active  ingredient 

Delete  from  label 

2724-820  .  1  Propoxur  Technical  Insecticide 

3876-145  .  i  Slimicide  C-74  . 

I 

I 

Propoxur  . 

Dodecylguanidine  hydrochloride  and  N-Alkyl  di- 
methylbenzyl  ammonium  chloride. 

Outdoor  Loose  Granular  Formulations. 
Once  Through  Cooling  Tower  Use. 
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Table  1— Requests  for  Amendments  To  Delete  Uses  in  Certain  Pesticide  Registrations— Continued 


EPA 

Registration  No 

■ 

Product  name 

- 

Active  ingredient 

Delete  from  label 

11603-30  . 

Prometon  Technical  . 

Prometon  . 

All  Residential  Uses. 

59106-5  . 

DBNPA  Technical  . 

2,2-dibromo-3-nitrilopropionamide  . 

Once-Through  Applications  for  Colling 

Wafer,  Metal  working  Fluids,  Paints 
and  Coatings  and  Household/lnstitu- 
tional  Cleaners/Detergents,  etc. 

59639-143  . 

V-10162  VPP  Fungicide . 

Propamocarb  Hydrochloride  and  Fluopicolide  .... 

Ornamental  Use  Pattern. 

66330-64  . 

Fluoxastrobin  480  SC  Fungicide 

Fluoxastrobin  . 

Approved  Seed  Treatment  Use. 

66330-65  . 

Fluoxastrobin  Technical  . 

Fluoxastrobin  . 

Approved  Seed  Treatment  Use. 

70506-198  . 

TPTH  Technical  . 

Fentin  hydroxide  . 

Use  on  Peanuts  and  Carrots. 

70506-288  . 

Phoenix  Cardinal . 

Ethephon  . 

Apples,  Blackberries,  Blueberries,  Canta¬ 
loupes,  Cherries,  Cotton,  Grapes,  Pep- 

■ 

pers.  Pineapple,  Sugarcane,  Tobacco, 
Tomatoes,  Walnuts,  Lodging  in  Barley 
and  Wheal. 

70905-4  . 

Buzz  Ultra  DF  . 

Tebuconazole  . 

Fruiting  Vegetables  and  Mangos. 

82326-1  . 

D-Limonene  Technical  . 

Limonene  . 

Outdoor  Uses. 

Users  of  tiiese  products  in  Table  1, 
who  desire  continued  use  on  crops  or 
sites  being  deleted  should  contact  the 
applicable  registrant  before  February  1 


2013,  because  the  registrants  waived  the 
180-day  comment  period,  to  discuss 
withdrawal  of  the  application  for 
amendment.  This  30-day  period  will 


also  permit  intere.sted  members  of  the 
public  to  intercede  with  registrants  prior 
to  the  Agency’s  approval  of  the  deletion. 


Table  2— Requests  for  Amendments  To  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA 

Registration  No. 

i 

j  Product  name 

Active  ingredient  j 

Delete  from  label 

85904-1  . 

i  Amitraz  Insecticide . 

1  Amitraz . 

Use  on  Cattle  and  Swine. 

Users  of  this  product  in  Table  2,  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  July  1, 2013 
to  discuss  withdrawal  of  the  application 


for  amendment.  This  180-day  period 
will  also  permit  interested  members  of 
the  public  to  intercede  with  registrants 
prior  to  the  Agency’s  approval  of  the 
deletion. 


Table  3  of  this  unit  includes  the 
names  and  addres.ses  of  record  for  all 
registrants  of  the  products  listed  in 
Table  1  and  Table  2  of  this  unit,  in 
sequence  by  EPA  company  number. 


Table  3— Registrants  Requesting  Amendments  To  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Company  No.  j  ,  Company  name  and  address 


2724  .  I  Wellmark  International,  1501  E.  Woodfie'.d  Rd.,  Suite  200,  West  Schaumburg,  IL  60173. 

3876  .  GE  Betz,  Inc.,  4636  Somerton  Rd.,  Trevose,  PA  19053. 

11603  .  Agan  Chem  Mfg.,  Ltd.,  3120  Highwoods  Blvd.,  Suite  100,  Raleigh,  NC  27604. 

59106  .  Clearwater  International  LLC,  dba  Weatherford  Engineered  Chemistry,  200  St.  James  Place,  Houston,  TX  77056. 

59639  .  Valent  U.S.A.  Corporation,  1600  Riviera  Ave.,  Suite  200,  Walnut  Creek,  CA  94596. 

66330  . .  !  Arysta  LifeScience  North  America,  LLC,  15401  Weston  Parkway,  Suite  150.  Cary,  NC  27513. 

70506  . I  United  Phosphorus,  Inc.,  630  Freedom  Business  Center,  Suite  402,  King  of  Prussia,  PA  19406. 

70905  .  I  Sulphur  Mills,  Ltd.,  c/o  Ag  Chem  Consulting,  Clifton,  VA  20124. 

82326  .  !  Florida  Chemical  Company,  Inc.,  351  Winter  Haven  Blvd.  NE..  Winter  Haven,  FL  33881-9432. 

85904  .  Arysta  LifeScience  America,  Inc.,  1450  Broadway,  7th  Floor,  New  York,  NY  10018. 


111.  What  .is  the  agency’s  authority  for 
taking  this  action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  FIFRA 
further  provides  that,  before  acting  on 
the  request,  EPA  must  publish  a  notice 
of  receipt  of  any  such  reque.st  in  the 
Federal  Register.  Thereafter,  the  EPA 
Administrator  may  approve  such  a 
request. 


IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  use  deletion  must  submit  the 
withdrawal  in  writing  to  Christopher 
Green  using  the  methods  in  ADDRESSES 
The  Agency  will  consider  written 
withdrawal  requests  postmarked  no 
later  than  July  1,  2013,  or  February  1, 
2013,  for  the  registrants  that  requested 
to  waive  the  180-day  comment  period. 


V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  Agency  has  authorized  the 
registrants  to  sell  or  distribute  product 
under  the  previously  approved  labeling 
for  a  period  of  18  months  after  approval 
of  the  revision,  unless  other  re.strictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pe.sts. 
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Datiul:  l)«K:(!mbor  12,  2012. 

()si:ar  Morales, 

Dinu  tor.  Infornialiun  Tvchnologv  tmd 
lif’soiircofi  Mancifiomcnt  Division.  (Jffico  of 
I  ’(’s  t  id  (I  a  Hro^ni  ins. 

it  K  2012-:)  1.^45  I'iloit  12-21-12.  11:45  iirnl 

BILLING  CODE  656O-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  12-2071] 

Emergency  Access  Advisory 
Committee;  Announcement  of  Date  of 
Next  Meeting 

AGENCY:  Federal  ('.omnumieations 
(’.oninii.ssion. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
date  of  the  Fmerf>enr.y  Access  Advi.sory 
Committee’s  (Committee  or  FAAC)  next 
meeting.  At  the  January  2013  meeting, 
the  agenda  will  include  discussion  of 
final  reports  from  the  subcommittees 
and  other  activities  needed  to  ensure 
access  to  911  by  individuals  with 
disabilities. 

DATES:  The  (Aimmittee’s  next  meeting 
will  take  place  on  Friday,  Januarv  11, 
2013,  10:30  a.m.  to  3:30  p.m.  (Fi.ST),  at 
the  headquarters  of  the  l'’ederal 
Communications  Commission  (FCC  or 
Commi.ssion). 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street  .SW.. 
Washington,  U('  20554,  in  the 
Commission  Meeting  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzy  Rosen  Singleton,  Consumer  and 
Governmental  Affairs  Bureau,  202-810- 
1503,  or  Suzanne. Singh‘ton@fcc.gov 
(email);  and/or  Zenji  Nakazawa.  Public 
.Safety  and  Homeland  .Security  Bureau, 
202-41 8-7949,  Zenji. Nakazawa@fcc.gav 
(email). 

SUPPLEMENTARY  INFORMATION:  On 

December  7,  2010,  in  document  DA  It)- 
2318,  (diairman  Julius  Cienachowski  .  ^ 
announced  the  establishment  and 
appointment  of  members  and  Co- 
Cbairper.sons  of  the  KAA(^,  an  advisory 
committee  required  by  the  Twenty-F'irst 
Century  Communications  and  Video 
Accessibility  At:t  ((WAA),  Public  Law 
1 1-200,  for  the  purpose  of  achieving 
equal  access  to  emergency  services  by 
individuals  with  disabilities  as  part  of 
our  nation’s  migration  to  a  national 
Internet  protocol-enabled  enuirgency 
network,  also  known  as  the  next 
generation  9-1-1  system  (NG9-1-1). 
The  purpose  of  the  EAAG  is  to 
determine  the  most  effective  and 
efficient  technologies  and  methods  by 


\Vhich  to  enable  access  to  Next 
Generation  911  (NCi  9-1-1)  emergency 
services  by  individuals  with  disabilities, 
and  to  make  recommendations  to  the 
Commission  on  how'  to  achieve  those 
effective  and  efficient  technologies  and 
methods.  During  the  spring  of  2011,  the 
FAAC  conducted  a  nationwide  survey 
of  individuals  with  disabilities  and 
released  a  report  on  that  survey  on  June 
21,  2011.  Following  release  of  the 
survey  report,  the  EAACi  developed 
recommendations,  which  it  submitteil  to 
the  Commission  on  Decemlier  7,  201 1, 
as  required  by  the  CVAA.  At  the  January 
2013  EAAC  meeting,  the  agenda  will 
include  discussion  of  final  reports  from 
the  subcommittees  and  other  activitiiis 
needed  to  ensure  access  to  911  by 
individuals  with  disabilities. 

The  meeting  site  is  fully  aci:es.sible  to 
people  using  wheelchairs  or  other 
mobility  aids.  Sign  language 
interpreters,  open  captioning,  and 
assistive  listening  devices  will  be 
provided  on  site.  Other  reasonafile 
accommodations  for  people  with 
disabilities  are  available  upon  request. 

In  your  request,  include  a  description  of 
the  accommodation  you  will  need  and 
a  way  we  can  contact  you  if  we  need 
more  information.  l,a.st  minute  requests 
will  be  accepted,  but  may  be  impossible 
to  fill.  Send  an  email  to:  fccr>()4@fcc.gov 
or  call  the  ('onsiimer  and  Governmental 
Affairs  Bureau  at  (202)  418-0530 
(voice),  (202)  418-0432  (TTY).  To 
request  materials  in  accessible  formats 
for  people  w’ith  disabilities  (Braille, 
large  print,  electronic  files,  audio 
format),  send  an  email  to  fcc5()4@fcc.gov 
or  call  the  (Consumer  and  Governmental 
Affairs  Bureau  at  (202)  418-0530 
(voice),  (202)  418-0432  (TTY). 

Federal  Cominunieations  Commission. 

Karen  Peltz  Strauss, 

Deputy  Chief.  Consumer  and  Governmental 
Affairs  Bureau. 

IKK  Doe.  2m2-:)14<«i  Piled  12-31-12;  B;45  ami 
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FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Notice 

agency:  Federal  Election  Gommis.sion. 
DATE  AND  TIME:  Tuesday,  January  8,  2013 
at  10:00  a. in. 

place:  999  E  Street  NW.,  Washington. 
DC. 

STATUS:  'I’his  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 
matters  pursuant  to  2  IJ..S.C.  437g. 
Audits  conducted  pursuant  to  2  1 1.S.('. 
437g.  438(b),  and  Title  26,  U.S.G. 

Matters  concerning  participation  in  civil 


ai lions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 
or  matters  affecting  a  particular 
employee. 

PERSON  TO  CONTACT  FOR  INFORMATION; 

Judith  Ingram,  Press  Officer.  Telephone: 
(202)  694-1220. 

Sliawn  VVoiulheati  Wurth, 

Secretary'  and  Clerk  of  the  Commission. 

IKK  Doc.  2012-31024  1  ilcd  12-28-12;  4;  15  pm) 

BILLING  CODE  671 5-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  a  Bank  or 
Bank  Holding  Company 

rhe  notificants  listed  below  have 
applied  under  the  ('hange  in  Bank 
Control  Act  (12  II..S.C.  1817(j))and 
§225.41  of  the  Board’s  Regulation  Y  (12 
CF'R  225.41)  to  acquire  shares  of  a  bank 
or  bank  holding  company.  The  factors 
that  are  considered  in  acting  on  the 
notices  are  set  forth  in  paragraph  7  of 
the  Act  (12  U.S.C.  1817(j)(7)). 

rhe  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
17,2013. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Glenda  Wilson,  Coninuinity  Affairs 
Officer)  P.O.  Box  442,  St.  Louis, 

Missouri  63166-2034: 

1 .  Harhara  K.  Fern\  Nevada,  Missouri, 
individually  and  as  trustee  of  the  L. 
Ingles  Ferry  Trust  A,  Barbara  Fowler 
Ferry  Trust,  Hubert  Fowler  Trust,  and 
the  Marguerite  Fowler  Trust,  and  as  a 
ineinher  of  a  family  control  group  which 
includes,  David  L.  Ferry,  Joseph  D. 

Ferry,  Patrick  Ferr\',  Lindley  C.  Ferr\', 
Barbara  J.  Benhrook,  Scott  D.  Benhrook, 
Jeffrey  L.  Benhrook  and  Emily  L. 
Benhrook,  all  of  Nevada,  Missouri,  to 
acquire  control  of  Mid-Mis.souri 
Baneshares,  Inc.,  and  thereby  acquire 
control  of  Mid-Missouri  Bank,  both  of 
Springfield,  Mis.souri. 

Hoard  of  Governors  of  tlio  Federal  Reserve 
.System,  Diicemlier  27.  2012. 

Robert  HeV.  Frierson, 

SfHiretarv  of  the  Board. 

(KK  Dm,.  2012-31473  Filed  12-31-12;  8;45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Determination  Concerning  a  Petition 
To  Add  a  Class  of  Employees  to  the 
Special  Exposure  Cohort 

AGENCY:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention,  Department  of  Health 
and  Human  Services  (HHS). 
action:  Notice. 

SUMMARY:  HHS  gives  notice  of  a 
determination  concerning  a  petition  to 
add  a  class  of  employees  from  the 
United  Nuclear  Corporation  in 
Hematite,  Missouri,  to  the  Special 
Exposure  Cohort  (SEC)  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000 
(EEOICPA),  42  U.S.C.  7384q.  On 
December  7,  2012,  the  Secretary  of  HHS 
determined  that  the  following  class  of 
employees  does  not  meet  the  statutory 
criteria  for  addition  to  the  SEC  as 
authorized  under  EhXIICPA: 

All  site  employees  who  worked  in  any  area 
of  the  United  Nuclear  Corporation — 
Hematite,  Missouri,  site  from  January  1. 

19.18.  through  December  31.  1973.  and  the 
residual  period  January  1. 1974.  through  July 
31.2006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  L.  HinnefeJd.  Director.  Division 
of  Compensation  Analysis  and  Support, 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSHJ,  4676 
Columbia  Parkway,  MS  (',—46, 
Cincinnati,  OH  4.5226,  Telephone  1- 
877-222-7570.  Information  requests  can 
also  be  submitted  by  email  to 
DCAS@CDC.r.C)V. 

John  Howard, 

Director,  National  Institute  for  Occupational 
Safety  and  Health. 

IKR  Doc.  2012-31215  Filed  12-31-12;  B:45  am] 

BILLING  CODE  4163-1»-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Availability:  Test  Tools  and 
Test  Procedures  Approved  by  the 
National  Coordinator  for  the  ONC  HIT 
Certification  Program 

AGENCY:  Office  of  the  National 
Coordinator  for  Health  Information 
Technology  (ONt"J.  Department  of 
Health  and  Human  .Services. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  test  tools  and  te.st 
procedures  approved  by  the  National 
Coordinator  for  Health  Information 


Technology  (the  National  Coordinator)  * 
for  the  testing  of  EHR  technology  to  the 
2014  Edition  EHR  certification  criteria 
under  the  (1N(]  HIT  Certification 
Program.  The  approved  test  tools  and 
test  procedures  are  identified  on  the 
ONC  Web  site  at:  http:// 
www.healthit.f’ov/policy-researchcrs- 
impleinenters/20 1 4-edition-final-tr;st- 
niethod. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ciarol  Bean,  Director,  Office  of 
Certification,  Office  of  the  National 
Coordinator  for  Health  Information 
Technology,  202-690-7151. 

SUPPLEMENTARY  INFORMATION:  On 

January  7,  2011,  the  Department  of 
Health  and  Human  Services  issued  a 
final  rule  establishing  a  permanent 
certification  program  for  the  purposes  of 
testing  and  certifying  health  information 
technology  (“Establishment  of  the 
Permanent  Certification  Program  for 
Health  Information  Technology,”  76  h'R 
1262)  (Permanent  Certification  Program 
final  rule).  The  permanent  certification 
program  was  renamed  the  “ONC  HIT 
Certification  Program”  in  a  final  rule 
published  on  September  4,  2012  (77  ER 
54163)  (“2014  Edition  EHR  Certification 
Criteria  final  rule”).  In  the  preamble  of 
the  Permanent  Certification  Program 
final  rule,  we  stated  that  when  the 
National  Coordinator  had  approved  test 
tools  and  test  procedures  for 
certification  criteria  adopted  by  the 
Secretary  ONC  would  publish  a  notice 
of  availability  in  the  Federal  Register 
and  identify  the  approved  test  tools  and 
test  procedures  on  the  ONC  Web  site.  In 
the  2014  Edition  EHR  ('ertification 
Criteria  final  rule  the  Secretary  adopted 
the  2014  Edition  EHR  certification 
criteria.  The  National  Coordinator  has 
approved  test  tools  and  te.st  procedures 
for  testing  EHR  technology  to  the  2014 
Edition  EHR  certification  criteria  under 
the  ON('  HIT  Certification  Program. 
These  approved  te.st  tools  and  test 
procedures  are  identified  on  the  ONC 
Web  site  at:  http://www.healthit.gov/ 
policy-researchers-implementers/2014- 
edition-final-test-inethoci. 

Authority:  42  U..S.(].  300jj-11. 

Dated;  December  19,  2012. 

Farzad  Mostashari  M.D., 

National  Coordinator  far  Health  Information 
Technology. 

|FR  Doc.  2012-314H4  FilfHl  12-31-12;  8:45  ;nn| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-1456-NC] 

Medicare  and  Medicaid  Programs; 
Announcement  of  Application  From  a 
Hospital  Requesting  Waiver  for  Organ 
Procurement  Service  Area 

AGENCY;  ('enters  for  Medicare  & 

Medicaid  Services  ((^MS),  HHS. 

ACTION:  Notice  with  comment  period. 

SUMMARY:  A  hospital  has  requested  a 
waiver  of  statutory  requirements  that 
would  otherwise  require  the  hospital  to 
enter  into  an  agreement  with  its 
designated  Organ  Procurement 
Organization  (OPO).  The  request  was 
made  in  accordance  with  section 
1138(a)(2)  of  the  .Social  Security  Act  (the 
Act).  This  notice  requests  comments 
from  OPOs  and  the  general  public  for 
our  consideration  in  determining 
whether  we  should  grant  the  requested 
waiver. 

DATES:  Comment  Date:  To  be  assured 
consideration,  comments  must  be 
received  at  one  of  the  addresses 
provided  below,  no  later  than  5  p.m.  on 
March  4,  2013. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-1456-N(j.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

You  may  submit  comments  in  one  of 
four  ways  (please  choose  only  one  of  the 
ways  listed): 

1.  Electronically.  You  may  submit 
electronic  comments  on  this  regulation 
to  http://wavw.regulations.gov.  Follow 
the  instructions  under  the  “More  Search 
Options”  tab. 

2.  By  regular  mail.  You  may  mail 
written  comments  to  the  following 
address  ONLY:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
IjeaJth  and  Human  Services,  Attention: 
CM.S-1456-NC,  P.O.  Box  8010, 
Baltimore,  MD  21244-18.50. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  received  before  the 
close  of  the  comment  period. 

3.  By  express  or  overnight  mail.  You 
may  send  wTitten  comments  to  the 
following  address  ONLY:  Department  of 
Health  and  Human  Services,  Attention; 
(;MS-1456-NC,  Mail  Stop  C4-26-05. 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850.' 

4.  Bv  hand  or  courier.  Alternatively, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  ONLY  to  the 
following  addresses: 
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a.  For  delivery  tn  Washington,  DC — 
(Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Room  445-G,  Hubert 
H.  Humphrey  Building,  200 
lnde])endence  Avenue  SW., 
Washington,  DC  20201. 

(Because  access  to  the  interior  of  the 
Hubert  H.  Humphrey  Building  is  not 
readily  available  to  persons  without 
Federal  government  identification, 
c.ommenters  are  encoiiraged  to  leave 
their  comments  in  the  CMS  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  stamp-in  clock  is  available 
for  persons  wishing  to  retain  a  proof  of 
filing  by  .stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed.) 

1).  For  delivery  in  Baltimore!,  MD — 
Cjenters  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Servir:es,  7.‘>(K)  .Security 
Boulevard,  Baltimore.  MD  21244- 
la.K). 

If  you  intend  to  deliver  your 
comments  to  the  Baltimore  adtlress,  call 
telephone  number  (410)  780-9094  in 
advance  to  schedule  your  arrival  with 
one  of  e)ur  staff  members. 

(Comments  erroneously  mailed  to  the 
addre.s.ses  indicated  as  appropriate  for 
hand  or  courier  fleliverv  may  he  delayed 
and  received  aft(!r  the  comment  |)eriod. 

For  information  on  viewing  [)uhlic 
comments,  .see  the  beginning  of  the 
“SUPPLEMENTARY  INFORMATION  ”  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Taft,  (410)  780-4581. 
SUPPLEMENTARY  INFORMATION:  Inspection 
of  Public  Comments:  All  comments 
received  btifore  the  clo.se  of  the 
comment  perioil  are  available  for 
viewing  by  the  public,  including  any 
personally  identifiable  or  confidential 
business  information  that  is  included  in 
a  comment.  Wo  post  all  comments 
received  before  tlm  close  of  the 
comment  period  on  the  following  web 
site  as  .soon  as  possible  after  they  have 
been  received:  http:// 
www.ref^nlations.gov.  Follow  the  search 
instructions  on  that  woh  site  to  view 
public  comments. 

Comments  received  timely  will  al.so 
be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  .1  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  (Centers  for  Medit:are  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  (jf  each  week  from  8:.'10 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  1 -800-74  :i-;i95l. 


I.  Background 

Organ  Procurement  Organizations 
(OPOs)  are  not-for-profit  organizations 
that  are  responsible  for  the 
procurement,  preservation,  and 
transport  of  organs  to  transplant  centers 
throughout  the  country.  Qualified  OPOs 
are  designated  by  the  Centers  for 
Medicare  A  Medicaitl  Services  (C'M.S)  to 
recover  or  procure  organs  in  (]M.S- 
d(!fined  exclusive  geographic  s(!rvice 
areas,  pursuant  to  section  371(b)(1)  of 
the  Public  Health  Service  Act  (42  Ib.S.C;. 
273(h)(1))  and  our  regulations  at  42  (’,FR 
488.300.  Once  an  OPO  has  been 
designated  for  an  area,  hospitals  in  that 
area  that  participate  in  Medicare  and/or 
Medicaid  are  required  to  work  with  that 
OPO  in  providing  organs  for  transplant, 
pursuant  to  section  1138(a)(1)(C)  of  the 
Social  Sei'.urity  Act  (the  Act)  and  our 
regulations  at  42  (T’R  482.45. 

.Section  1 138(a)(l)(A)(iii)  of  the  Act 
provides  that  a  hospital  must  notify  the 
designated  OPO  (for  the  service  area  in 
which  it  is  located)  of  potential  organ 
donors.  Under  section  1138(a)(1)(C)  of 
the  Act.  every  participating  hospital 
must  have  an  agreement  only  with  its 
designated  OPO  to  identify  potential 
donors. 

However,  section  1138(a)(2)(A)  of  the 
Act  provides  that  a  hospital  may  obtain 
a  waiver  of  the  ahov'e  re(]uirements  from 
the  Secretary  under  certain  specified 
conditions.  A  waiver  allows  the  hospital 
to  have  an  agreement  with  an  OPO  other 
than  the  one  initially  designated  by 
CM.S,  if  the  hospital  meets  certain 
conditions  specified  in  section 
1138(a)(2)(A)  of  the  Act  In  addition,  the 
Secretary  may  review  additional  criteria 
de.scribed  in  section  1138(a)(2)(B)  of  the 
Ac:t  to  evaluate  the  hospital’s  niquest  for 
a  waiver. 

S(!ction  1 13R(a)(2)(A)  of  the  Act  .states 
that  in  granting  a  waiver,  the  Secretary 
must  determine  that  the  w'aiver — (1)  is 
expected  to  increase  organ  donations; 
and  (2)  will  a.ssure  equitable  treatment 
of  patients  referred  for  transplants 
within  the  service  area  .served  by  the 
designated  OPO  and  within  the  service 
area  served  by  the  OPO  with  which  the 
hospital  seeks  to  enter  into  an 
agreement  under  the  waiver.  In  making 
a  waiver  determination,  section 
1138(a)(2)(B)  of  the  Act  provijles  that 
the  vSecnitary  may  consider,  among 
other  factors:  (1)  Cost-effect ivene.ss;  (2) 
improvements  in  quality;  (3)  whether 
there  has  been  any  change  in  a 
hospital’s  designated  OPO  due  to  the 
changes  made  in  definitions  for 
metropolitan  stati.stical  areas;  and  (4) 
the  length  and  continuity  of  a  hospital’s 
relationship  with  an  OPO  other  than  the 
hospital’s  designated  OPO.  Under 


section  1138(a)(2)(D)  of  the  Act,  the 
.Secretary  is  required  to  publish  a  notice 
of  any  waiver  application  received  from 
a  hospital  w’ithin  30  days  of  receiving 
the  application,  and  to  offer  interested 
parties  an  opportunitv  to  submit 
comments  during  the  8()-day  comment 
period  beginning  on  the  publication 
date  in  the  Federal  Register. 

The  criteria  that  the  Secretary  u.ses  to 
evaluate  the  waiver  in  these  cases  are 
the  same  as  tho.se  described  above  under 
sections  1138(a)(2)(A)  and  (B)  of  the  Act 
and  have  been  incorporated  into  the 
regulations  at  §  488.308(e)  and  (f). 

II.  Waiver  Request  Procedures 

In  October  1995,  we  issued  a  Program 
M(!morandum  (  Transmittal  No.  A-95- 
1 1)  detailing  the  waiver  process  and 
discussing  the  information  hospitals 
must  f)rovide  in  requesting  a  waiver.  We 
indicated  that  upon  receipt  of  a  waiver 
rocjuest.  we. would  publish  a  Federal 
Register  notice  to  solicit  public 
comments,  as  rtjquired  by  section 
1 138(a)(2)(D)  of  the  Act. 

Acc:ording  to  these  requirements,  we 
will  review  the  comments  received. 
During  the  review  process,  w'o  may 
consult  on  an  as-needed  basis  with  the 
Ihfalth  Resources  and  .Services 
Administration’s  Division  of 
Transplantation,  the  United  Network  for 
Organ  .Sharing,  and  our  regional  offices. 
If  necessary,  we  may  reqiuist  additional 
clarifying  information  from  the  applying 
hospital  or  others.  We  w^ll  then  make  a 
final  determination  on  the  waiver 
requ(!St  and  notifv  the  hospital  and  the 
designated  and  requested  OPOs. 

III.  Hospital  Waiver  Request 

As  permitted  by  §  488.3()8(e),  the 
following  hospital  has  reqiui.sled  a 
waiver  to  enter  into  an  agreement  with 
a  designated  OPO  other  than  the  OPO 
designatetl  for  the  service  area  in  which 
the  hospital  is  located:  Bolivar  Medical 
(’.enter  in  Cleveland,  Mississippi,  is 
requesting  a  waiver  to  work  with: 
Missi.ssippi  Organ  Recovtiry  Agency, 
4409  Lakeland  Drive,  Flowood,  M.S 
39232. 

The  Hospital’s  Designated  OPO  is: 
Mid-.South  Transplant  Foundation,  Inc., 
8001  ('enlerview  Parkway,  .Suite  302, 
Memphis,  TN  38018. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  Program  No.  93.774,  Medicare — 
Supplementary  Mefiical  Insurance,  and 
Program  No.  93.778,  Medical  Assistance 
Program) 
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Dated;  December  19.  2012. 

Marilyn  Tavenner, 

Acting  Administrator.  Centers  for  Medicare 
&■  Medicaid  Ser\'ices. 

|FR  Doc  201  i-;!  1535  I  iled  12-31-12;  8:45  anil 

BILLING  CODE  41 20-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  FDA-201 2-D-0523] 

Guidance  for  Industry  and  Food  and 
Drug  Administration  Staff;  Refuse  To 
Accept  Policy  for  510(k)s;  Availability 

AGENCY:  Food  and  Drug  Admini.stration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
“Refuse  to  Accept  Policy  for  510{k)s.” 
The  purpose  of  this  document  is  to 
explain  the  pr(K;edures  and  criteria  FDA 
intends  to  use  in  determining  whether 
a  .“ilOlk)  submi.ssion  is  administratively 
complete,  whi(;h  determines  whether  it 
should  be  accepted  for  substantive 
review  and  clearance.  This  guidance  is 
applicable  to  510(k)s  review'ed  in  the 
Center  for  Devices  and  Radiological 
Health  (CDRH)  and  the  C^enter  for 
Biologies  Evaluation  and  Research 
(CBER). 

DATES:  Submit  either  electronic  or 
written  comments  on  this  guidance  at 
any  time,  (ieneral  comments  on  Agency 
guidance  doi:uments  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  document 
entitled  “Refuse  to  Accept  Policy  for 
.“ilOlkls”  to  the  Division  of  Small 
Manufacturers,  international  and 
Consumer  Assistance,  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  Ofi,  Rm.  4613, 
Silver  Spring,  MD  20993-0002;  or  Office 
of  Communication,  Outreach  and 
Development  (HFM— 40),  C^enter  for 
Biologies  Evaluation  and  Research 
(CBER),  Food  and  Drug  Administration, 
1401  Rockville  Pike,  Suite  200N, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  a.ssist 
that  office  in  processing  your  request,  or 
fax  your  request  to  301-847-8149.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  information  on  electronic  access  to 
the  guidance. 

Submit  electronic  comments  on  the 
guidance  to  http://www.wguIations.gov. 
Submit  written  comments  to  the 


Division  of  Do(;kets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061,  Ro(;kville. 
MD  20852.  Identify  comnuints  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

(Jeeta  Pamidimukkala,  Center  for 
Deyices  and  Radiological  Health. 

Food  and  Drug  Admini,stration,  10903 
New  Hampshire  Aye.,  Bldg.  66,  rm. 
1564,  Silver  Spring,  MD  20993-0002, 
301-796-(i453:  or 

Stephen  Ripley,  f^enter  for  Biologies 
Evaluation  and  Research  (HF’M-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Suite  200N,  Rockville, 
MD  20852-1448,  301-827-6210. 
SUPLEMENTARY  INFORMATION: 

1.  Background 

The  purpose  of  the  510(k)  acceptan(;e 
review  is  to  make  a  threshold 
determination  whether  a  submission  is 
administratively  complete,  which 
determines  whether  it  should  be 
accepted  for  substantive  review  to  reach 
a  determination  regarding  substantial 
equivalence  under  .section  513(i)  of  the 
FDSt(^  Act,  21  U.S.C.  360c(i).  To  find  a 
device  substantially  equivahmt  under 
.section  513(i)  of  the  FD&C  Act,  FDA 
must  find  that  it  has  the  same  intended 
use  as  the  predicate  device,  and  either; 
(1)  Has  the  .same  tec;hnological 
characteristics  as  the  predicate  device, 
or  (2)  has  different  technological 
characteristics,  as  defined  at  section 
513(i)(l)(B),  and  (3)  the  submission 
contains  information,  including 
appropriate  clinical  or  s(;ienlific  data  if 
necessarv,  that  demonstrates  the  device 
is  as  .safe  and  effective  as  the  predicate 
and  does  not  rai.se  different  que.stions  of 
.safety  and  effectiveness  from  the 
predicate. 

The  purpose  of  this  document  is  to 
explain  the  procedures  and  criteria  FDA 
intends  to  use  in  determining  whether 
a  510(k)  submission  is  administratively 
complete  and  should  be  accepted  for 
substantive  review.  This  guidance 
document  provides  updated  information 
to  two  existing  guidance  documents 
entitled  “Center  for  Devices  and 
Radiological  Health’s  Premarket 
Notifi(;ation  (510(k))  Refuse  to  Accept 
Policy”  issued  on  June  30.  1993  and 
“510(k)  Refuse  to  Accept  Procedures, 
510(k)  Memorandum  K94-T’  issued  on 
May  20,  1994.  Upon  issuance  as  a  final 
guidance  document,  this  guidance  will 
replace  those  documents. 

To  further  focus  the  Agency’s  review 
resources  on  complete  applications, 
which  will  provide  a  more  efficient 
approach  to  ensuring  that  safe  and 
effective  medical  devices  reach  patients 


as  quickly  as  possible,  we  have 
modified  the  1993  and  1994  guidances. 
For  example,  we  have  modified  the 
510(k)  Refuse  to  Accept  (RTA)  policy  to 
include  an  early  review  against  specific 
acce|)tance  criteria  and  to  inform  the 
submitter  within  the  first  15  calendar 
days  of  receipt  of  the  submission  if  the 
submission  is  administratively 
complete,  or  if  not,  to  identify  the 
missing  element(s).  In  order  to  enhance 
the  exjnsistency  of  our  acceptance 
dec;ision.s  and  to  help  submitters  better 
understand  the  types  of  information 
FDA  needs  to  conduct  a  substantive 
review,  this  guidance,  including  the 
checklists  included  in  the  appendices, 
clarifies  the  necessary  elements  and 
contents  of  a  complete  510(k) 
submission.  The.se  elements  are 
applicable  to  all  devices  reviewed 
through  the  510(k)  notification  proce.s.s 
in  (T3RH  and  (;BER  and  have  been 
cfimpiled  into  chec.klists  for  use  by  FDA 
review  staff. 

In  the  Federal  Register  of  August  13, 
2012  (77  FR  481.59),  FDA  announced  the 
availability  of  the  draft  guidance 
document.  Interested  persons  were 
invited  to  comment  by  September  27, 
2012.  Eleven  .sets  of  comments  were 
received  with  multi|)le 
recommendations  pertaining  to  the 
administrative  proce.s.ses  and  policies 
regarding  510(k)  acceptance  decisions. 

A  number  of  commenters  expressed 
concern  that  the  checklist  questions 
related  to  performance  data  implied  that 
FDA  staff  would  need  to  conduct  a  level 
of  substantive  review  in  order  to 
(;omplete  the  checkli.st.  FDA  has  revised 
the  language  in  these  questions  and 
added  further  instructions  to  FDA  staff 
to  more  specifically  state  that  only  the 
|)resence  of  the  information  is  required 
for  acceptance,  and  that  the  adequacy  of 
the  information  should  only  be  asses.sed 
after  acceptance  and  as  part  of  the 
substantive  review. 

Similar  comments  were  received 
regarding  questions  in  the  checklists 
that  identified  an  “analysis”  or 
“discussion”  as  a  criterion  for 
acceptance.  Commenters  were 
concerned  that  FDA  staff  would  be 
asse.ssing  tbe  adequacy  of  the  “analysis” 
or  “discussion”  in  order  to  complete  the 
checklist.  The.se  questions  have  also 
been  modified  to  explain  more  clearly 
that  the  acceptance  criterion  requires 
only  that  the  “analysis”  or  “discussion” 
be  present:  the  adequacy  of  this 
information  should  be  assessed  during 
the  substantive  review. 

FDA  received  comments  regarding 
relevant  prior  submissions  and  how 
prior  FDA  feedback  relevant  to 
determining  substantial  equivalence  has 
been  addressed  in  the  submission  under 
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review.  It  was  suggested  that  FDA 
identify  a  particular  location  within  the 
submission  for  this  information,  noting 
that  such  information  could  be  found  in 
multiple  locations.  The  guidance  has 
been  revised  to  suggest  mon;  specific 
locations  within  the  submission  where 
this  information  can  he  provided  for  the 
ease  of  compiling  a  510(k)  and  to 
facilitate  FDA  staffs  acceptance  review. 

either  comments  provided  editorial 
suggestions  for  clarity  and  for 
consistency  with  other  FDA  guidance 
documents.  In  response  to  these 
comments,  FDA  revised  the  guidance 
document  to  clarify  the  processes  and 
policies  as  appropriate.  This  guidance 
supersedes  the  guidances  “(Center  for 
Devices  and  Radiological  Health’s 
Promarket  Notification  {51()(k))  Refuse 
to  Accept  Policy”  issued  on  June  30, 
1993  and  “.“ilOjk)  Refuse  to  Accept 
Procedures,  510(k)  Memorandum  K94- 
1”  issued  on  May  20,  1994. 

II.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA’s  good  guidance 
practices  regulation  (21  CFR  10.1  Tl). 

The  guidance  represents  the  Agency’s 
current  thinking  on  the  refuse  to  accept 
policy  for  .')10(k)s.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regidations. 

III.  Electronic  Access 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  do  so  by  using  the 
Internet.  A  .search  capability  for  all 
CDRH  guidance  documents  is  available 
at  http:/ / WWW. fda.gov/McdicalDcvicas/ 
DovicoHag  ulationandGuida  net:/ 
GiiidanccDocumpnts/da  fault.htm. 
Guidance  documents  are  also  available 
at  http://www.rpgidations.gov.  To 
receive  “Refu.se  to  Accept  Policy  for 
510(k)s,”  you  may  either  send  an  email 
nujuest  to  dsinica@fda.hhs.gov  to 
receive  an  olec.tronic  copy  of  the 
document  or  send  a  fax  recpiest  to  301- 
847-8149  to  receive  a  hard  copy.  Please 
use  the  document  number  179.3  to 
identify  the  guidance  you  are 
retjuesting. 

IV.  Paperwork  Reduction  Act  of  1995 

This  guidance  refers  to  currently 
approved  collections  of  information 
found  in  FDA  regulations.  These 
collections  of  information  are  subject  to 
review  bv  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.Ci.  3501- 
.3520).  The  collections  of  information  in 
21  CFR  part  807,  subpart  E,  have  been 


approved  under  OMB  control  number 
0910-0120. 

V.  Comments 

Interested  persons  may  submit  either 
written  comments  regarding  this 
document  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  nr 
electronic  comments  to  http:// 
www.regulations.gov.  It  is  only 
necessary  to  send  one  set  of  comments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  and 
will  be  posted  to  the  docket  at  http:// 
www.rogulations.gov. 

Dated;  December  2(1.  2012. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  2012-31477  Filed  12-31-12,  i«n| 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 2-D-0524] 

Guidance  for  Industry  and  Food  and 
Drug  Administration  Staff;  Acceptance 
and  Filing  Reviews  for  Premarket 
Approval  Applications;  Availability 

agency:  Food  and  Drug  Administration. 
HITS. 

action:  Notice. 

SUMMARY:  The  P’ood  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
“Acceptance  and  Filing  Reviews  for 
Premarket  Approval  Applications 
(PMAs).”  The  purpose  of  the  acceptance 
and  filing  reviews  is  to  make  a  threshold 
determination  about  whether  an 
application  is  administratively 
complete.  This  guidance  document  is 
intended  to  clarify  the  criteria  for 
accepting  and  filing  a  PMA,  thereby 
assuring  the  consistency  of  our 
acceptance  and  filing  decisions.  This 
guidance  is  applicable  to  original  PMAs 
and  PMA  panel-track  .sup})!enients 
reviewed  in  the  Center  for  Devices  and 
Radiological  Healib  (CDRH)  and  the 
("enter  for  Biologies  Evaluation  and 
Research  (CBER). 

DATES:  .Submit  either  electronic  or 
written  comments  on  this  guidance  at 
ai\,v  time.  General  comments  on  Agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  document 


entitled  “Acceptance  and  Filing 
Reviews  for  Premarket  Approval 
Applications  (PMAs)”  to  the  Division  of 
Small  Manufacturers,  International  and 
Consumer  Assistance,  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  66.  rm.  4613, 
Silver  Spring,  MD  20993-0002;  or  Office 
of  (kimmunication.  Outreach  and 
Development  (HF’M-40),  Center  for 
Biologies  Evaluation  and  Research 
(CBER),  Food  and  Drug  Administration, 
1401  Rockville  Pike,  suite  200N, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  request,  or 
fax  your  request  to  301-847-8149.  .See 
the  SUPPLEMENTARY  INFORMATION  .section 
for  information  on  electronic  access  to 
the  guidance. 

Submit  electronic  comments  on  the 
guidance  to  http://www.regulations.gov. 
.Submit  written  comments  to  the 
Division  of  Dockets  Management  (HF’A- 
305),  F'ood  and  Drug  Administration, 
56.30  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Identify  comments  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Wolanski,  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Admini.stration,  10903  New 
Hampshire  Ave.,  Bldg.  66,  rm.  1()50, 
Silver  Spring.  MD  20993-0002,  301- 
796-(j570;  or 

Stephen  Ripley,  (ienter  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rof:kville, 
MD  20852-1448,  301-827-6210. 

I.  Background 

riu?  PMA  regulation  (21  CFR 
814.42(e))  identifies  the  criteria  that,  if 
not  met.  may  serve  as  a  basis  for 
refusing  to  file  a  PMA.  The.se  c:riteria  are 
discus.sed  in  the  guidance  document 
“Guidance  for  Industry  and  FDA  .Staff 
Premarket  Approval  Application  Filing 
Review.”  dated  May  1.  2003.  This 
document  has  been  used  by  FDA  staff 
and  the  device  industry  to  help 
elucidate  the  broad  preclinical  and 
clinical  issues  that  need  to  be  addressed 
in  a  PMy\  and  the  key  decisions  to  be 
made  during  the  filing  proce.ss.  The 
guidance  entitled  “Acceptance  and  . 
Filing  Reviews  for  Premarket  Approval 
Applications  (PMAs)”  supersedes  the 
guidance  entitled  “Guidance  for 
Industry  and  FDA  Staff  Premarket 
Approval  Application  Filing  Review.” 

To  further  focus  the  Agency’s  review' 
resources  on  complete  apiilications, 
w'hich  will  provide  a  more  efficient 
approach  to  ensuring  that  devices  that 
have  a  reasonable  assurance  of  safety 
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and  effectiveness  reach  patients  as 
(jiiickly  as  possible,  we  have  modified 
the  FMA  filing  guidance.  In  this 
guidance  entitled,  “Acceptance  and 
I'iling  Reviews  for  Preinarket  Approval 
Applications  (PMAs),"  we  have 
separated  the  requirements  for  PMA 
fding  into:  (1)  Acceptance  criteria  and 
(2)  filing  criteria.  Acceptance  review' 
involves  an  early  assessment  of  the 
completene.ss  of  the  a])plication,  and 
inform'ing  the  applicant  in  a  written 
response  w'ithin  the  first  15  calendar 
days  of  receipt  of  the  application 
wheth(!r  any  administrative  elements 
arc  missing,  and  if  so,  identifying  the 
missing  administrative  element{s). 

In  order  to  enhance  the  consistency  of 
our  acceptance  and  filing  decisions  and 
to  help  applicants  understand  the  types 
of  information  FDA  needs  to  conduct  a 
substantive  review'  of  a  PMA,  this 
guidance  and  associated  checklist 
clarify  the  nece.ssary  elements  and 
contents  of  a  complete  PMA 
application.  The  process  w'e  outline  is 
applicable  to  all  devices  reviewed  in  a 
PMA  application.  Acceptance  and  filing 
decisions  w'ill  be  made  for  all  original 
PMA  applit;ations  and  panel-track  PMA 
supplements. 

This  guidance  is  not  significantly 
different  from  the  2003  PMA  guidance 
document.  The  “preliminary  que.stions” 
remain  the  same  and  the  “Filing  review' 
que.stions”  have  been  separated  into 
“acceptance  decision  questions”  (i.c.,  is 
the  file  administratively  complete)  and 
“Filing  decision  questions”  (i.e.,  are  data 
consistent  with  protocol,  final  device 
design,  and  propo.sed  indications).  In 
addition,  it  should  be  noted  that  this 
document  is  focused  on  the  regulatory 
and  scientiFic  criteria  for  making  an 
“Accept”  or  “Refuse  to  Accept” 
decision  as  well  as  “File”  or  “Not  File” 
decision  for  a  PMA.  It  speciFically  does 
not  alter  the  following  administrative 
aspects  of  the  PMA  filing  process:  (1) 
The  time  frame  for  the  filing  review 
phase  (i.e.,  45  days);  (2)  the  processes 
for  document  tracking,  distribution,  and 
handling;  and  (3)  the  procedures  for 
as.sembling  the  review  team  and  .setting 
up  the  filing  meeting. 

In  the  Federal  Register  of  July  31, 

2012  (77  FR  45357),  FDA  announced  the 
availability  of  the  draft  guidance 
document.  Interested  persons  were 
invited  to  comment  hy  September  14, 
2012.  Nine  comments  were  received 
with  multiple  recommendations 
pertaining  to  the  administrative 
processes  and  policies  regarding 
acceptance  and  filing  review  decisions. 
In  response  to  these  comments,  FDA 
revised  the  guidam;e  document  to 
clarify  the  processes  and  policies  as 
appropriate.  This  guidance  super.sedes 


the  guidance  entitled  “(juidance  for 
Industry  and  FDA  .Staff  Preinarket 
Approval  Application  Filing  Review,” 
dated  May  1,  2003. 

II.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA’s  good  guidance 
jiractices  regulation  (21  C'.FR  10.1 15). 

The  guidance  rejirosents  the  Agency’s 
current  thinking  on  acc:eptance  and 
filing  reviews  for  PMAs.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  ajiproach 
satisfies  the  requirements  of  the 
applicable  .statute  and  regulations. 

III.  Electronic  Access 

Persons  interested  in  obtaining  a  co]iy 
of  the  guidance  may  do  .so  by  using  the 
Internet.  A  search  capability  for  all 
CDRH  guidance  documents  is  available 
at  htip ://u'ww.f Ha .gov/ModicalDnvicos/ 
DeviceBagulaiinnandGuidance/ 
GuidanceDocaweats/ default. him. 
Guidance  documents  are  also  available 
at  htlp://w\v\v.regulatians.gnv  or  from 
the  CBER  internet  site  at  http:// 
n'lvw.fda.gov/BiologicsBIoodVaccines/ 
GuidaiweGompUance 
Begulatorylnformation/ default.htm.  To 
receive  “Acceptance  and  Filing  Reviews 
for  Premarket  Approval  Applications 
(PMAs),”  you  may  either  send  an  email 
request  to  dsmica@fda.hhs.gov  to 
receive  an  electronic  copy  of  the 
document  or  send  a  fax  request  to  301- 
847-8149  to  receive  a  hard  copy.  Plea.se 
u.se  the  document  number  1792  to 
identify  the  guidance  you  are 
requesting. 

IV.  Paperwork  Reduction  Act  of  1995 

This  guidance  refers  to  currently 
approved  collections  of  information 
found  in  FDA  regulations.  These 
collections  of  information  are  subject  to 
review  by  the  (Jffice  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  collections  of  information  in 
21  CFR  part  814,  subpart  B,  have  been 
approved  under  OMB  control  number 
0910-0231. 

V.  Comments 

Interested  persons  may  submit  either 
written  comments  regarding  this 
document  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  or 
electronic  comments  tQ  http:// 
ivww.reguIations.gov.  It  is  only 
necessary  to  send  one  set  of  comments. 
Identify  comments.with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 


of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  and 
will  lie  posted  to  the  docket  at  http:// 
www.reguIations.gov. 

nated;  necember  2(5.  2012. 

Leslie  Kux, 

Assistant  Gomniissiuner  for  Policy. 

II'K  Dor:.  2012-31476  Filed  12-31-12;  8:45  ain| 

BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 2-D-1 056] 

Guidance  for  Industry  and  Fpod  and 
Drug  Administration  Staff;  eCopy 
Program  for  Medical  Device 
Submissions;  Availability 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
“eCojiy  Program  for  Medical  Device 
.Submissions.”  The  purpo.se  of  the 
guidance  is  to  explain  the  new 
electronic  copy  (eCopy)  Program  for 
medical  device  submissions,  which  is 
intended  to  improve  the  efficiency  of 
the  review  process  by  allowing  for  the 
immediate  availability  of  an  electronic 
version  for  review  rather  than  relying 
solely  on  the  paper  version.  The 
guidance  describes  how  FDA  has 
implemented  the  oCopy  Program  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  FD&C  Act).  This  guidance  also 
provides  the  .standards  for  a  valid  eCopy 
under  the  FDStC  Act  and  identifies  the 
submi.ssion  types  that  mu.st  include  an 
eCopy  in  accordance  with  these 
standards  for  the  submission  to  be 
processed  and  accepted  for  review  by 
FDA.  This  final  guidance  will  be 
considered  in  effect  on  January  1,  2013, 
nr  at  the  time  of  publication,  whichever 
is  later. 

DATES:  .Submit  either  electronic  or 
written  comments  on  this  guidance  at 
any  time.  General  comments  on  Agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  document 
entitled  “eCopy  Program  for  Medical 
Device  .Submissions”  to  the  Division  of 
Small  Manufacturers,  International  and 
Consumer  Assistance,  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  06,  rm.  4613, 
.Silver  .Spring,  MD  20993-0002.  Send 
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one  sf'lf-addressed  adhesive  lain;!  to 
assist  that  nl’fice  in  processing  your 
recpiest,  or  lax  your  Kspiest  to  :{()1-B47- 
8149.  See  the  SUPPLEMENTARY 
INFORMATtON  section  for  information  on 
electronic  access  to  the  guidanc(!. 

.Snhinit  electronic  comments  on  the 
gnidanci!  to  htl[)://iv\\  w.ra^iildtioiis.^ov. 
Snl)mit  written  comments  to  the 
Division  of  Dockids  Management  (I  IFA- 
80,5),  Food  and  Drug  Administration, 
50.81)  Fishers  Fane.  rm.  1001,  Rockville, 
MU  20B52.  Identify  comments  with  tin? 
docket  nnmher  found  in  brackets  in  tfie 
heading  of  this  document. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Sarnie  Allen,  (amter  for  Devices  and 
Radiological  flealth.  Food  and  Drug 
Administration,  10008  New 
Hampshire  Ave.,  Hldg.  00,  rm.  1588, 
Silver  Spring,  MD  20008-0002,  801- 
79t)-0055:  or 

Stephen  Ripley,  Cienter  for  Miologics 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration.  1401 
Rot:kville  Pike,  suite  200N,  Rockville. 
MD  20B52-1448,  801-827-0210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  final  g\iidance  for  industry  and  FDA 
staff  entitled  “eOopy  Program  for 
Medical  Device  .Submissions.”  This 
guidance  explains  the  new  etiopy 
I’rogram  for  medical  device 
submissions.  This  final  guidancf;  will  he 
considered  in  effect  on  january  1,  2013, 
or  at  the  time  of  puhlicatif)n,  whichever 
is  lat(;r.  After  this  dale,  submission  of  an 
eOopy  for  a  medical  device  submissimi 
is  no  longer  voluntary.  .Section  745Anj) 
of  th(!  FDkC;  Act,  added  by  .section  1188 
of  the  Food  and  Drug  Administration 
Safely  and  Innovation  Act  (Pub.  L.  112- 
144),  recjuires  the  submission  of  an 
ef'.opy  of  certain  device  submi.ssions 
after  i.ssuanc(;  of  final  guidance.  This 
guidance  describes  how  FDA  has 
implemented  the  ef'.opy  Program  under 
section  745A{h)  of  the  FDJtf  i  Act.  The 
inclusion  of  an  (iCopy  is  expected  to 
im|)rove  the  efficiency  of  the  revi«!W 
proc;ess  hv  allowing  for  the  immediate 
availability  of  an  electronic  version  for 
review  rath(!r  than  reiving  .solely  on  the 
paper  version. 

'I'he  eOopy  Program  is  not  intended  to 
impact  (reduce  or  increa.se)  the  type  or 
amount  of  data  llu*  applicant  includes  in 
a  submission  to  support  clearance  or 
approval.  An  eC.opy  is  defined  as  an 
exact  duplicate  of  the  paper  submission, 
create<l  and  submitted  on  a  compact 
di.sc,  digital  video  disc,  or  flash  drive, 
accompanied  by  a  copy  of  the  signed 
c;over  letter  and  the  complete  paj)er 
submission. 


In  the  Federal  Register  of  Octolxir  17, 
2012  (77  FR  88837),  FDA  announc(!d  the 
availability  of  the  draft  guidance 
documtmt.  Interested  persons  were 
invited  to  comment  by  November  18, 
2012.  Eight  comments  were  rec:eived 
and  in  general  were  supportive  of  the 
eFojyv  Program.  However,  the  comments 
contaiiuKl  multiple  recommendations 
pertaining  to  the  organization  of  the 
guidance  and  reipit'sls  for  fdarification 
on  details  such  as  how  many  copies  are 
needed  for  each  submission  type,  for 
what  typos  of  submissions  an  eOojiy  is 
rtKiuired.  the  necessity  for  a  signed 
cover  letter,  how  eCopy  processing  is  . 
c;onducted,  when  a  submission  begins 
the  rtJview  process,  and  how  to  inter[)ret 
some  of  the  standards  in  the 
Attachment.  In  response  to  these 
comments.  FDA  revised  the  guidanct! 
document  to  clarify  the  primary  points 
of  confusion  identified,  and  re.structured 
the  information  for  better  readahililv. 

IF  .Signiricnnce  of  (Guidance 

In  section  745A(h),  (Congress  granttnl 
explicit  statutory  authorization  to  FDA 
to  implement  the  statutory  ef  ’.opy 
requirement  by  providing  stamlards, 
criteria  for  waiv(!rs,  and  exemptions  in 
guidance.  To  the  extent  that  this 
document  |)rovides  reciuirements  under 
section  745A(b)(2)(A)  of  the  FD&d  Act 
(i.e.,  standards,  criteria  for  waivers,  and 
exemptions),  indicated  hv  the  us(!  of  tin; 
words  nnist  or  rcqiiiwd,  this  document 
is  not  subject  to  the  usual  restrictions  in 
FDA’s  good  guidance  practici; 
regulations,  such  as  the  r(!quirement 
that  guidances  not  establish  hjgally 
enforceable  responsibilities.  (See  21 
CFR  10.115(d).) 

However,  this  docuyiont  also  contains 
guidance  on  implementing  the  eCopy 
Program.  To  the  extent  that  this 
guidanc.e  describes  r(u;ommendations 
that  are  not  standards,  criteria  for 
waivers,  or  exemptions  under  .set:tion 
745A(b)(2),  it  is  being  issued  in 
accordanf:e  with  FDA’s  good  guidanc:e 
practii.es  njgidation  (21  CFR  10.1 15). 
Such  |)arts  of  this  guidance  repre.sent 
the  Agency’s  current  thinking  on  this 
toj)ic,  and  do  not  create  or  confer  any 
rights  for  or  on  any  person  and  do  not 
operaf(;  to  hind  FDA  or  the  public.  An 
alternative  approach  may  be  u.sed  for 
thesf!  recommendations  if  such  an 
approach  satisfies  the  recpiinimetits  of 
the  a[)plicable  statutes  and  regulations. 
The  u.se  of  tin*  word  shDiihl  in  this 
guidance  means  that  something  is 
suggested  or  recommended,  hut  not 
required.  This  final  guidance  contains 
both  binding  and  nonbinding 
provisions. 


III.  Electronic  Access 

P(usons  inlfuesled  in  obtaining  a  copy 
of  tht!  guidanc(!  may  do  so  bv  using  the 
lnlernt!l.  A  searc:h  capability  for  all 
(iDRlI  guidance  documents  is  available 
at  IUtp://\v\\  \v.f(Ia.f’ov/Modi(:alDovi('cs/ 
/)c“v7rc/{t?gu/u/;o;ju;if/f.’(nV/unce/ 
(hiirhinroDocunionts/dafault.htm. 
Cuidancf!  documents  are  also  available 
at  htlpj/www.rvgulntions.gov.  To 
receive  “eCopy  Program  for  Medical 
Devic(!  .Submissions,”  you  may  either 
.send  an  email  rciquest  to 
(lsini(:(}<l^d(ia.hhs.f’ov  to  receive  an 
electronic  c:opy  of  the  document  or  .send 
a  fax  re(|uest  to  801—847—8140  to  receive 
a  hard  copy.  Plea.se  use  the  document 
number  1707  to  identify  the  guidanc.e 
you  are  riMjuesting. 

IV.  Paperwork  Reduction  Act  of  1995 

This  guidance;  refers  to  previously 
approvt;d  r.olh;ctions  of  information 
found  in  FDA  regulations.  The.se 
colh'ctions  of  information  are  subject  to 
r(;vii;v\'  by  the  Office  of  Managennmt  and 
MudgeO  (OMH)  under  the  Pa[)erwork 
Reduction  Act  of  1005  (44  l)..S.C.  85U1- 
8520).  Tin;  collections  of  information  in 
21  CFR  part  807,  subpart  FT  have  be»;n 
api)roved  under  OMB  e;ontrol  number 
0010-0120  (510(k));  the  collections  of 
information  in  21  CFR  part  812  have 
been  approved  under  ()MB  control 
number  0010—0078  (Investigational 
Device  Exemptions);  the  collections  of 
information  in  21  CFR  part  814  have 
been  approved  under  OMB  control 
number  0910-0281  (Premarkel 
Aj)proval);  the  collections  of 
information  in  .section  518(g)  of  the 
F’Ditcf;  Act  (21  U.S.C.  880c(g))  have  been 
apjiroved  under  OMB  control  number 
0010-0705  (518(g)):  the  collections  of 
information  in  21  C.FR  part  814,  subpart 
H,  havi;  been  approved  under  OMR 
control  numbers  0910-0882  and  0910- 
0881  (Humanitarian  Use  Devices);  and 
the  collections  of  information  in  section 
584  of  the  FD&C  Act  (21  U.S.C.  880bbl)- 
8)  have  been  approved  under  OMB 
control  number  0910-0595  (Emergency 
Use  Authorization). 

V.  Comments 

lnterest(;d  persons  may  submit  either 
written  comments  regarding  this 
document  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  or 
electronic  ccmiments  to  http:// 
ivivw.n'f’ulatioiis.f’ov.  It  is  only 
nec:essary  to  send  one  set  of  c;()mments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  5)  a.m. 
and  4  p.m.,  Momlay  througli  Friday,  am 
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will  be  posted  to  the  docket  at  http:// 
HU'w.rHgu/ations.f’ov. 

Dated:  Decemb«*r  20.  2012. 

I4>slie  Kux, 

Assistant  Commissioner  for  Poiicy. 

It’R  Doi;.  2012-31478  Filed  12-31-12;  8:45  ami 

BILUNG  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  FDA-201 2-N-0001] 

Advisory  Committees;  Tentative 
Schedule  of  Meetings  for  2013 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
tentative  schedule  of  forthcoming 
meetings  of  its  public  advisory 
committees  for  2013.  During  1991,  at  the 
request  of  the  Commissioner  of  Food 
and  Drugs  (the  Commissioner),  the 


Institute  of  Medicine  (tin;  lOM) 
t;onducted  a  .study  of  the  u.se  of  FDA’s 
advisory  committees.  In  its  final  r^^port, 
one  of  the  lOM’s  recommendations  was 
for  the  Agency  to  puhlish  an  annual 
tentative  .schedule  of  its  meetings  in  the 
Federal  Register.  This  publication 
implements  the  KJM’s  recommendation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  f,.  Hays,  Advisory  (’.ommitteii 
Oversight  and  Management  Staff  (HF- 
4),  Food  and  Drug  Administration, 

10903  New  Hampshire  Ave.,  Bldg.  32, 
rm.  5290,  Silver  Spring,  MD  20993, 
301-796-8220. 

SUPPLEMENTARY  INFORMATION:  The  lOM, 
at  the  request  of  the  Commissioner, 
undertook  a  study  of  the  use  of  FDA’s 
advisory  committees.  In  its  final  lepiort 
in  1992,  one  of  the  lOM’s 
recommendations  was  for  FDA  to  adopt 
a  policy  of  publishing  an  advance  yearly 
schedule  of  its  upcoming  public 
advisory  committee  meetings  in  the 
Federal  Register;  FDA  has  implemented 
this  recommendation.  The  annual 
publication  of  tentatively  scheduled 
advisory  committee  meetings  will 
provide  both  advisory  committee 

Table  1 


members  and  the  public  with  the 
opportunity,  in  advance,  to  schedule 
attendance  at  I’DA’s  upcoming  advi.sory 
committee  meetings.  Becau.se  the 
schedule  is  tentative,  amendments  to 
this  notice  will  not  be  published  in  the 
Federal  Register.  However,  changes  to 
the  schedule  will  be  posted  on  the  FDA 
advi.sory  committees’  Internet  site 
located  at  http://\\nvw.fda.gov/ 
AdvisoryCommittens/default.htw.  FDA 
will  continue  to  puhlish  a  Federal 
Register  notice  15  days  in  advance  of 
each  upcoming  advisory  committee 
meeting,  to  announce  the  meeting  (21 
CFR  14.20). 

The  following  list  announces  FDA’s 
tentatively  scheduled  advi.sory 
committee  meetings  for  2013.  You  may 
also  obtain  up-to-date  information  by 
calling  the  Advi.sory  Committee 
Information  Line.  1-800-741-8138 
(301—443-0572  in  the  Washington,  DC 
area)  or  on  the  FDA  Internet  Web  site 
under  our  2013  tentative  .scheduled 
meeting  listing  at  http://\\'n'w.fda.gov/ 
A  dvisoryComm  i  t  tens/ Calendar/ 
ncm153468.htm. 


Committee  name 


Tentative  date(s)  of  meeting(s) 


Pediatric  Advisory  Committee  . 

Risk  Communication  Advisory  Committee 
Science  Board  to  FDA . 


OFFICE  OF  THE  COMMISSIONER 

.  March  14-15,  September  19-20. 

.  February  1 1-12,  April  29-30,  August  15-16,  December  16-17. 

.  February  27,  June  24.  November  20. 


CENTER  FOR  BIOLOGICS  EVALUATION  AND  RESEARCH 


Allergenic  Products  Advisory  Committee  . 

Blood  Products  Advisory  Committee . 

Cellular,  Tissue  and  Gene  Therapies  Advisory  Committee  . 

T ransmissible  Spongiform  Encephalopathies  Advisory  Committee 
Vaccines  and  Related  Biological  Products  Advisory  Committee  ... 


I  November  5-6 

1  February  12-13,  April  8-9,  August  1-2. 
i  January  15,  April  17-18,  June  27-28,  October  24-25. 

I  March  14-15, 

I  February  27,  May  8-9  or  July  17-18  (Backup  date),  September  18-19, 
'  November  13-14. 


CENTER  FOR  DRUG  EVALUATION  AND  RESEARCH 


Anesthetic  and  Analgesic  Drug  Products  Advisory  Committee  . 

Anti-Infective  Drugs  Advisory  Committee . 

Antiviral  Drugs  Advisory  Committee . 

Arthritis  Advisory  Committee  . 

Cardiovascular  and  Renal  Drugs  Advisory  Committee . 

Dermatologic  and  Ophthalmic  Drugs  Advisory  Committee . 

Drug  Safety  and  Risk  Management  Advisory  Committee  . 

Endocrinologic  and  Metabolic  Drugs  Advisory  Committee  . 

Gastrointestinal  Drugs  Advisory  Committee  . 

Medical  Imaging  Drugs  Advisory  Committee  . 

Nonprescription  Drugs  Advisory  Committee  . 

Oncologic  Drugs  Advisory  . 

Committee  . 

Pharmacy  Compounding  Drugs  Advisory  Committee . 

Peripheral  and  Central  Nervous  System  Drugs  Advisory  Committee  . 

Advisory  Committee  for  Pharmaceutical  Science  and  Clinical  Pharma¬ 
cology 

Psychopharmacologic  Drugs  Advisory  Committee  . 

Pulmonary-Allergy  Drugs  Advisory  Committee  . 

Advisory  Committee  for  Reproductive  Health  Drugs  . 


;  Date(s),  if  needed,  to  be  determined. 

1  Date(s),  if  needed,  to  be  determined. 

I  May  and  October  dates  to  be  determined. 

I  July  or  August  and  fall  dates  to  be  determined. 

April  t7  and  other  date(s)  to  be  determined. 

:  Date(s),  if  needed,  to  be  determined. 

1  January  24-25,  March  5. 

I  January  10,  July,  and  August  dates  to  be  determined, 
i  March  19  and  other  date(s)  to  be  determined, 
i  February  14  and  May  date  to  be  determined. 

Date(s),  if  needed,  to  be  determined. 

April  5,  May,  June,  Juiy,  September  date(s)  to  be  determined. 

Date{s),  if  needed,  to  be  determined. 

May  22. 

Date(s),  if  needed,  to  be  determined. 

1  Date(s),  if  needed,  to  be  determined. 

I  January  29-30,  March  7. 

I  March  4-5,  July  9. 
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Table  1 — Continued 


Committee  name  Tentative  date(s)  of  meeting(s) 

CENTER  FOR  DEVICES  AND  RADIOLOGICAL  HEALTH 


Medical  Devices  Advisory  Committee  (Comprised  of  18  Panels) 


Anesthesiology  and  Respiratory  Therapy  Devices  Panel  . 

Circulatory  System  Devices  Panel  . " . 

Clinical  Chemistry  and  Clinical  Toxicology  Devices  Panel  . 

Dental  Products  Panel . 

Ear,  Nose,  and  Throat  Devices  Panel  . 

Gastroenterology-Urology  Devices  Panel  . 

General  and  Plastic  Surgery  Devices  Panel  . 

General  Hospital  and  Personal  Use  Devices  Panel  . 

Hematology  and  Pathology  Devices  Panel  . 

Immunology  Devices  Panel  . 

Medical  Devices  Dispute  Resolution  Panel  . 

Microbiology  Devices  Panel  . 

Molecular  and  Clinical  Genetics  Panel  . 

Neurological  Devices  Panel  . 

Obstetrics  and  Gynecology  Devices  Panel  . 

Ophthalmic  Devices  Panel  . 

Orthopaedic  and  Rehabilitation  Devices  Panel  . 

Radiological  Devices  Panel  . . 

Device  Good  Manufacturing  Practice  Advisory  Committee  . 

National  Mammography  Quality  Assurance  Advisory  Committee  . 

Technical  Electronic  Product  Radiation  Safety  Standards  Committee 


Date(s),  if  needed,  to  be  determined. 

May  17,  May  24,  June  27,  September  27,  November  22. 
April  25. 

Date(s),  if  needed,  to  be  determined. 

July  12. 

April  24,  May  16. 

June  13. 

June  28.  August  30. 

Date(s),  if  needed,  to  be  determined. 

Date(s).  if  needed,  to  be  determined. 

Date(s),  if  needed,  to  be  determined 
June  14. 

September  13. 

February  22. 

September  20. 

June  14,  August  23. 

April  5,  September  26. 

September  12. 

April  1 1 . 

October  25. 

Date(s),  if  needed,  to  be  determined. 


Food  Advisory  Committee 


CENTER  FOR  FOOD  SAFETY  AND  APPLIED  NUTRITION 

.  I  July  15-16,  August  29-30,  September  23-24. 

CENTER  FOR  TOBACCO  PRODUCTS 


Tobacco  Products  Scientific  Advisory  Committee  .  j  Feb  11-12,  April  30-May  1. 

CENTER  FOR  VETERINARY  MEDICINE 


Veterinary  Medicine  Advisory  Committee  .  i  Date(s),  if  needed,  to  be  determined. 

NATIONAL  CENTER  FOR  TOXICOLOGICAL  RESEARCH  (NCTR) 

Science  Advisory  Board  to  NCTR  .  i  December  10-11. 


Dated:  December  20,  2012. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

IFK  Doc.  2012-31475  Fileil  12-31-12,  8:45  ani| 

BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES\ 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request  (60-Day  FRN);  A  Generic 
Submission  for  Formative  Research, 
Pretesting,  and  Customer  Satisfaction 
of  NCI’s  Communication  and 
Education  Resources  (NCI) 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1905,  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  National 
In.stitutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  propo.sed 


projects  to  be  submitted  to  the  Clffice  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  to  address  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
nei;essary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodolugy  and  a.ssumptions  used;  (3) 
The  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  the  u.se  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 


I'o  submit  comments  in  writing, 
recpiesi  more  information  on  the 
proposed  project,  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Nina  Goodman, 
Public  Health  Advisor,  Office  of 
Gommunications  and  Education  (OCE), 
NCI,  NIH,  6116  Executive  Blvd.,  Suite 
400,  Rockville,  MD  20892,  call  non-toll- 
free  number  (301)  435-7789  or  email 
your  request,  including  your  address  to: 
goodnianrt@nuiiI.nih. gov. 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  60 
days  of  the  date  of  this  publication. 

Proposed  Collection:  A  (ieneric 
Submi.ssion  For  Formative  Research. 
Pretesting,  and  Customer  Satisfaction  of 
NCI’s  Communication  and  Education 
Resources,  0925-0046,  Expiration  Date 
2/28/201 3— EXTENSION— National 
C,anc:er  Institute,  National  Institutes  of 
Health  (NIH). 

Need  and  Use  u;  Information 
Collection:  In  order  to  carry  out  NCI’s 
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legislative  mandate  to  ediu.ate  and 
disseminate  information  about  cancer 
prevention,  detection,  diagnosis,  and 
treatment  to  a  wide  variety  of  audiences 
and  organizations,  it  is  beneficial  for 
NCI  through  its  Office  of 
Communications  and  Education  ((X3i), 
to  pretest  NCI  communications 
strategies,  concepts,  and  messages  while 
they  are  under  development.  'I'his 
pretesting,  or  formative  evaluation, 
helps  ensure  that  the  messages, 
communication  materials,  and 
information  services  created  by  N(3 
have  the  greatest  capacity  of  being 
received,  understood,  and  accepted  by 
their  target  audiences.  Since  NCI’s  OCE 
also  is  responsible  for  the  design, 
implementation,  and  evaluation  of 
education  programs  over  the  entire 
cancer  continuum,  and  management  of 
NCI  initiatives  that  address  specific 


challenges  in  cancer  reseandi  and 
treatment,  it  is  also  necessary  to  (insure 
that  customers  are  satisfied  with 
programs.  I'his  customer  satisfaction 
research  helps  ensure  the  relevance, 
utility,  and  appropriateness  of  the  many 
educational  programs  and  products  that 
OCE  and  N(3  produce.  OCE  will  use  a 
variety  of  (jualitative  (focus  groups, 
interviews)  and  (quantitative  (paper, 
phone,  in-per.son,  and  w'eb  surveys) 
methodologies  to  conduct  this  formative 
and  customer  satisfaction  research, 
allowing  NCI  to;  (1)  Understand 
characteristics  (attitudes,  beliefs,  and 
behaviors)  of  the  intended  target 
audience  and  use  this  information  in  the 
development  of  effe(;tive 
communication  tools  and  strategics;  (2) 
use  a  feedback  loop  to  help  refine, 
revise,  and  enhance  mes.sages,  materials, 
products,  and  programs — ensuring  that 

Estimated  Annualized  Burden  Hours 


they  have  the  gr(iatest  relevance,  utility, 
approj)riateness,  and  irrtpact  for/to 
target  audiences;  and  (3)  expend  limited 
program  resource  dollars  wisely  and 
effijctively.  The  participants  may 
include,  but  are  not  limited  to,  cancer 
patients,  their  families,  the  general 
public,  health  providers,  the  media, 
voluntary  groups,  scientific  and  medical 
organizations  (affected  public  coidd 
include  individuals  or  households; 
businesses  or  other  for  profit;  not-for- 
juofit  institutions;  and  Federal 
Covernment;  State,  Local,  or  Tribal 
(iovernment). 

OMB  approval  is  requested  for  3 
yi^ars.  There  are  no  costs  to  respondents 
other  than  their  time.  The  total 
e.stimated  annualized  burden  hours  are 
H.HOO. 


Category  of  respondents 

~ - ! 

Number  of  1 
respondents  > 

Frequency  of 
response  per 
respondent 

Time  per 
response 
(in  hours) 

Burden  hours 

Individuals,  Households,  Local,  State,  and  Federal  Governments,  and  Pri¬ 
vate  Sector  . 

33,000 

;  1 

12 

6,600 

Totals  . 

33,000 

6,600 

Dated:  December  20,  2012. 

Vivian  Horovitch-Kelley, 

NCI  Project  Clearance  Liaison,  NCI,  NIH. 
IFR  Dcm:.  2012-;U.S03  FiUul  12-.11-12;  8;45  ami 

BIUJNG  CODE  4101 -01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke,  Interagency  Pain 
Research  Coordinating  Committee; 

Call  for  Committee  Membership 
Nominations 

The  Department  of  Health  and  Human 
Serv'ices  (Department)  has  created  the 
Interagency  Pain  Research  Coordinating 
t'.ommittee  and  is  seeking  nominations 
for  this  committee.  As  specified  in 
Public  Law  111-148  (“Patient 
Protection  and  Affordable  Care  Act”) 
the  Committee  will;  (a)  Develoji  a 
summary  of  advances  in  pain  care 
research  supported  or  conducted  by  the 
Federal  agencies  relevant  to  the 
diagnosis,  prevention,  and  treatmimt  of 
pain  and  di.seases  and  disorders 
associated  with  qiain;  (b)  identify  critical 
gaps  in  basic  and  clinical  research  on 
the  symptoms  and  causes  of  pain;  (c) 
make  recommendations  to  ensure  that 


the  activities  of  the  National  In.stitutes 
of  Health  and  other  Federal  agencies  are 
free  of  unnecessary  duqilication  of  effort; 
(d)  make  recommendations  on  how  best 
to  disseminate  information  on  pain  care; 
and  (e)  make  recommendations  on  how 
to  expand  partnerships  between  public 
entities  and  private  entities  to  expand 
collaborative,  cross-cutting  research. 

Membership  on  the  committee  will 
include  six  (6)  non-Federal  members 
from  among  scientists,  physicians,  and 
other  health  professionals  and  six  (6) 
non-Federal  members  of  tbe  general 
public  who  are  rcpre.sentativcs  of 
leading  research,  advocacy,  and  service 
organizations  for  individuals  with  pain- 
related  conditions.  Members  will  serve 
overlapping  thnje  year  terms.  It  is 
anticipated  that  the  committee  will  meet 
at  least  once  a  year. 

The  Department  strives  to  ensurii  that 
the  membership  of  HHS  Federal 
advi.sory  committees  is  fairly  balanced 
in  terms  of  points  of  view  represented 
and  the  committ(;e’s  function.  Every 
effort  is  made  to  ensure  that  the  views 
of  women,  all  ethnic  and  racial  groups, 
and  pimple  with  disabilities  are 
rejiresented  on  HHS  Federal  advi.sory 
committees  and,  therefore,  the 
Department  encourages  nominations  of 
qualified  candidates  from  these  groups. 
The  Department  also  encourages 


geographic  diversity  in  the  composition 
of  the  Committee.  Appointment  to  this 
Committee  shall  be  made  without 
discrimination  on  the  basis  of  age,  race, 
ethnicity,  gender,  sexual  orientation, 
disability,  and  cultural,  religious,  or 
.socioeconomic  status. 

The  Department  is  soliciting 
nominations  for  two  non-federal 
members  from  among  scientists, 
physicians,  and  other  health 
professionals  and  for  two  non-federal 
members  of  the  general  public  who  are 
representatives  of  leading  research, 
advocacy,  and  service  organizations  for 
people  with  pain-related  conditions. 
These  candidates  will  be  considered  to 
fill  positions  opened  through 
completion  of  member  terms. 
Nominations  are  due  by  COB,  January 
25.  2013,  and  should  be  sent  to  Linda 
Porter,  Ph  D.,  NINDS/NIH,  31  Center 
Drive,  Room  8A03,  Bethesda,  MD 
20892,  porterl@ninds.nih.gov  by  either 
USP.S  mail  or  email.  Nominations 
should  include  contact  information,  and 
a  current  curriculum  vitae  or  resume. 

Dated:  Novtunber  18,  2012. 

Linda  L.  Porter, 

Health  Science  Policy  Advisor  for  Pain, 
National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health. 

IFK  Okc.  2()12-:n50K  FilocI  12-S1-12;  8:45  am] 

BILLING  CODE  414<M)1-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (3  IJ.S.C.  App.),  notice  is 
hereby  given  of  tlie  following  meetings. 

The  meetings  will  be  clo.sed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
'  552b(c)(4)  and  552b(c)(0),  Title  3  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  C^enter  for  Scientific 
Review  Special  Emphasis  Panel  Biophysics 
and  Biochemistry  of  Membranes. 

Dote:  (anuary  23,  2013. 

Time:  1:00  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Renaissance  Mayflower  Motel,  1127 
Connecticut  Avenue  NW.,  Washington,  DC 
20036. 

Contact  Person:  Nitsa  Ro.senzweig,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4152, 
MSC  7760.  Bethesda,  MD  20892,  (301)  435- 
1747.  rosenziveign@csr.nih.gov. 

Name  of  Committee:  Biological  C'.hemistry 
and  Macromolecular  Biophysics  Integrated 
Review  Group  Macromolecular  Structure  and 
f’unction  A  Study  Section. 

Dote.  lanuary  25,  2013. 

Time:  8:00  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Delfina  Santa  Monica 
Hotel,  530  West  Pico  Boulevard,  Santa 
Monica,  CA  90405. 

Contact  Person:  David  R.  Jollie,  Ph.D., 
Scientific  Review  Officer,  Center  for 
.Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1722,  jollieda@csr.nih.gov. 

Name  of  Committee:  Center  for  .Scientific 
Review  Special  Elmphasis  Panel  Member 
Conflict:  Cardiova.scular  Sciences. 

Date:  January  25,  2013. 

Time:  12:00  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  (>701 
Rockledge  Drive.  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Sara  Ahlgren,  Ph.D., 
.Scientific  Review  {)ffif:er.  Center  for 
.Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  RM  4136, 
Bethesda,  MD  20892,  301-43.5-0904, 

Sara .  ah  lgren@n  i  h  .gov. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine: 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  December  21, 2012. 

Carolyn  A.  Baum, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Do(..  2()12-.lt4,5:i  Filed  12-31-12;  H:43  am) 

BILLING  CODE  41 40-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  IJ.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5.52b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclo.se 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Inherited 
Disea.se  Research  Access  Committee  CIDR 
Access  Conflict. 

Date:  January  16,  2013. 

Time:  11:00  a.m.  to  1:00  p.m. 

Agendo;  To  review  and  evaluate  grant 
applications. 

Place:  National  Human  Genome  Research 
ln,stitute,  3rd  Fluor  Conference  Room,  5635 
Fishers  Lane,  Rockville,  MD  20851 
(Telephone  Conference  Call). 

Contact  Person:  Ken  D.  Nakamura,  Ph.D., 
Scientific  Review  Officer,  Scientific  Review 
Branch,  National  Human  Genome  Research 
Institute,  National  Institutes  of  Health,  5635 
Fishers  Lane,  .Suite  4076,  MSC  9306, 
Rockville,  MD  20852,  301-402-4)838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitationsimpo.sed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assi.stance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  December  26.  2012. 

David  Clary, 

Program  Analyst.  Office  of  Federal  Advi.sory 
Committee  Policy. 

|FR  Doc.  2012-314.54  Filed  12-31-12;  8:45  aiii) 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Ciosed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.‘i52b(c)(4)  and  552b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Spec;ial  Emphasi.s  Panel  Member 
Conflict:  IDementia,  Cognitive  Dysfunction, 
and  Stroke. 

Date:  lanuary  8,  2013. 

Time:  5:00  p.m.  to  7:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  National  institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  .Samuel  C  Edwards,  Ph.D., 
IRC  CHIEF,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  5210,  M.SfJ  7846,  Bethesda,  MD 
20892,(301)435-1246, 
ed\vardss@csr.nih.gov. 

Th's  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Resean;h,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated;  December  26,  2012. 

David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

!FR  Doc.  2012-31458  Filed  12-31-12;  8:45  am) 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Biomedical 
Imaging  and  Bioengineering;  Notice  of 
Closed  Meeting 

Pur.suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


108 


Federal  Register /  Vol.  78,  No.  1  / Wednesday,  January  2,  2013  /  Notices 


amended  (5  App.),  notice  is 

hereby  giv<;n  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
onhlic  in  accordance  with  the 
provisions  set  forth  in  sections 
.‘i.‘i2h(c)(4)  and  .'i52b(c)(6).  Title  ."i  IJ.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

iVa/iie  of  Cniumittotf:  National  Institute  of 
Biomedical  Imaging  and  Bioengineering 
.Special  Emphasis  Panel.  2013-05  ZEBl 
O.SR-U(M]  )S/I.ow-l)ose  Cl'  tmaging  (I  )01 ). 

Dote:  Febr\iar\’  22.  2013. 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant  - 
applications. 

TIace:  National  Institutes  of  Health,  Two 
nomocracy  Plaza,  Suite  920,  0707  Deinucrai;y 
Boulevard.  Ih'thesda,  MI)  20H92 
(Teleconference). 

CJontart  Person:  lohn  K.  Hayes,  Ph.I)., 
Scientific  Review  Officer,  National  Institute 
of  Biomodic:al  Imaging  apd  Bioengineering, 
National  Institutes  of  Health,  0707 
Democracy  Boulevard.  Room  959,  Belhesda, 
Ml)  20892,  301-451-3.398, 
luiyesj@nunl.nih  .gov. 

Dated:  December  20,  2012. 

David  Clary, 

Program  Analyst.  Office  of  Federal  Advisory 
Committee  Policy. 

(FK  !)(«;.  2(n2-.11450  Filed  12-31-12;  8:45  iiinl 

BILUNG  CODE  4140-01-4> 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  soction  10(d)  of  the 
Federal  Advisory  C'ornmittee  Act,  as 
amended  (.5  U.S.f].  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  .set  forth  in  sections 
.‘i52b(c)(4)  and  5.52blc)(0),  Title  .I  U.S.C., 
as  amended.  The  grant  applications  and 
the  di.scu.ssions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  di.sclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  NalioiiHl  Institute  of 
Allergy  and  Infectious  Diseases  Special 


Emphasis  Panel  NIAID  .Science  Education 
Awards  (R25). 

Date:  )anuarv  22.  21113. 

Time:  1 1:01)  a.m.  to  2;()()  p.m. 

Agenda:  To  review  and  (svaluale  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  I'i70l),  ()70nB  Rof:kl(;dge  Drive, 
Bethtisda,  Ml)  20817.  (Tehiphone  tlonference 
Call). 

Contact  Person:  Yong  (lao,  Ph.I)..  .Sf;ienlific 
Review  Officer.  Scientific  Revimv  Program. 
DHHS/NIH/NIAID/DEA.  070011  Rockledge 
Drive,  Room  3127,  Bethesda,  MI)  20892.  301- 
443-81  15,  gaol2@niaid.nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  lnfer;tious  Diseases  Sp(!r:ial 
Emphasis  Panel  NIAID  Investigator  Initiated 
Program  Project  Application  (POl). 

Dale:  (aniiary  23,  2013. 

Time:  11:00  a.m.  to  2:00  j).m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  070013 
Rockledge  Drive,  Belhesda,  Ml)  20817, 
(Telephone  Conference  C'.all). 

Contact  Person:  Yong  Cao,  Ph.I).,  .Scientific 
Review  Officer,  Scientific:  Review  Program. 
DHHS/NIH/NIAID/DEA,  0700B  Rockhulge 
Drive,  Room  3127,  Bethesda,  Ml)  20892,  301- 
443-81  15,  gaol2@niaid.nih.gov. 

Name  of  (Aunmittee:  National  Institute  of 
Allergy  and  Infectious  Diseases  .Special 
Emphasis  Panel  “NIAID  Invccstigator  Initialctd 
Program  Applications  (POl)”. 

Date:  January  23,  2013. 

Time:  11:30  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate;  grant 
applications. 

Place:  National  Institutes  of  Hi;alth,  0700B 
Rockl(;dge  Drive,  Bethesda,  Ml)  20817 
(Telephone  Conference  Ciall). 

Contact  Person:  Nancy  Vazrpiez- 
Maldonado,  Ph.I).,  .Scientific  Review  Offic.er, 
.Scientific  Review  Program,  DEA/NIAID/NIH/ 
Dims.  6700B  Rocklcedge  Drive,  M.SC-7()10, 
Bethesda.  Ml)  20892-7010.  30 1-490-3253, 
nva7.que7Mniaid.nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Sirecial 
Emphasis  Panel  Immunohiology  of  Host 
D<;fense. 

Date:  January  25-28,  2013. 

Time:  1 1:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
apiilications. 

Place:  National  lnstitut<;.s  of  Health.  0700B 
Rockledge  Drive,  Bt;lhe.sda,  Ml)  20817, 
(Telephone  Conference  C.all). 

Contact  Person:  Qairi]n  Vos,  Ph.D., 
.Scientific  Revii;w  Officer,  Scientific  Review 
Program,  Division  of  Extramural  Activities, 
DHHS/NIH/NIAID,  0700B  Rockledge  Drive, 
M.SC  7010,  Bethesda.  Ml)  20892,  301-451- 
2000.  qvos@niaid.n ih.gov. 

Name  oj  Committee:  National  Institute  of 
Allergy  and  Infectious  Di.seases  .Spcjcial 
Emphasis  Panel  NIAID  Investigator  Initialed 
Program  Proj«;cl  Api)licatioiis. 

Date:  Eehruary  14,  2013. 

Time:  1 1  :t)0  a.m.  to  5:00  [).m. 

Ageiukr.'To  review  and  evaluate  grant 
applications. 

Place:  National  Institute's  of  Health.  0700B 
Rof:kledgt;  Drive.  Bethesda,  MD  20817, 
(Telephont;  Oinfeerence  Call). 


Contact  Person:  Paid  A.  ,^mstad,  Ph.I)., 
.Scientific  Review  Officer.  .Scientific  Review 
Program,  Division  of  Extramural  Activities. 
NIAID/NIH/DHHS,  0700B  Rockledge  Drive. 
MSC  7010,  Belhesda,  MD  20892-7010,  301- 
402-7t)9K,  pa mstad@niaid.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
anil  Transplantation  Researt;h;  93.850, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  ot  Health,  HIES) 

Dated;  December  20,  2012. 

David  Clary, 

Program  Analyst.  Office  of  Federal  Advisory 
Committee  Policy. 

Il'K  Dili;.  2ni2-.31455  Filorl  12-31-12:  8:45  am) 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  .section  10(8)  of  the 
Ftttleral  Advi.sory  Committee  Act,  as 
amemled  (5  lE.S.C,  Ajip.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.5.52b(c)(4)  and  .5,52b(c)(fi),  Title  5  U..S.C.. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
[iroperty  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  .Special  Ernphasi.s  Panel  Member 
Oonllict:  Molecular  and  (Cellular  Hematology. 

Date:  January  22-23,  2013. 

Time:  10:00  a.m.  to  7:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
application.s. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Virtual  Meeting).. 

Contact  Person:  Ai-Ping  Zou,  MD,  Ph.I)., 
.Scientifii:  Review  (.)fficer.  Center  for 
.Scientific  Review,  National  Institutes  (if 
Ihtalth,  6701  Rockledge  Drive,  Room  4118, 
MSC  7814,  Bethesda.  MD  20892,  301-408- 
9497,  7Amai@csr.nih.gnv. 

Name  of  Committee:  Healthcare  Delivery 
and  Methodologies  Integrated  Review  Group 
Health  Disparities  and  Equity  Promotion 
.Study  Soction, 

Date:  january  28-29,  2013. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

/Voce.  .Sheraton  Delfina  Santa  Monica 
Hotel,  5.30  West  Pico  Boulevard,  Santa 
Monica,  (^A  90405. 

Contact  Person:  Delia  Olufokunbi  .Sam, 
Ph.I).,  .Scientific  Review  Officer.  Center  for 


Federal  Register/ Vol.  78,  No.  1 /Wednesday,  January  2,  2013/Notices  109 


Scientifin  Rfjview,  National  Institiitos  of 
Health.  6701  Rockledge  Drive,  Room  SI 58, 
M.SC:  7770,  Bethesda,  MD  20892,  .101-43.5- 
0684.  olufokunbisanid@(:sr.nib.gov. 

Name  of  Comm/f fee;  Oncology  1 -Basic 
Translational  Integrated  Review  Oroup 
Tumor  Coll  Biology  Study  Section. 

Date:  January  28-29,  2013. 

Time:  8:00  a.m.  to  12:00  p.m. 

Af^enda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  (;hevy  Chase 
Pavilion,  4300  Military  Road.  NVV., 
Washington,  IK^  20015. 

Contact  Person;  C.harles  Morrow,  MD, 

Ph.D.,  Scientific.'Rcview  Officer,  Center  for 
.Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6202, 
MSC;  7804,  Bethesda,  MD  20892,  301-451- 
4467,  morro\vcs@csr.nih.f>ov. 

Name  of  Committee:  Center  for  .Scientific 
Review  Special  Emphasis  Panel 
Rehabilitation  .Sciences  SEP. 

Dole;  January  30,  2013. 

Time:  2:00  p.m.  to  4:00  p.m. 

Af{enda:'l'(>  n;view  and  evaluate  grant 
applications. 

P/ace;  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  t^all). 

Contact  Person:  Aruna  K  Behera,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rot.kledge  Drive,  Room  4211, 
M.SC  7814,  Bethesda,  MD  20892,  301-435- 
6809 ,  beheraakiScsr. nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Member 
Conflict:  Molecular  Cenetics  and  Imaging  in 
Neuroscieni'.e. 

Date:  January  30.  2013. 

Time:  2:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  (Conference  Call). 

Contact  Person:  Paek-Cyu  Lee;,  I’h.D., 
.Scientific  Review  Officer,  (Center  for 
.Scientific:  Review,  National  Institutes  of 
Health,  6701  Roc:kledge  Drive,  Room  4201, 
MSC  7812,  Bethesda,  MD  20892,  (301)  613- 
2064 ,  leepg@csr.nih  .gov. 

Name  of  Committee:  Center  for  .Scientific 
Review  Special  Em])hasis  Panel  Member 
Conflict:  Endocrinology,  Reproduction  and 
Pregnancy. 

Date:  January  30,  2013. 

Time:  12:00  p.m.  to  5:00  |).in. 

Agenda:  To  review  and  evaluate!  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Virtual  Meeting). 

Contact  Person:  Dianne  (Camp,  Scientific 
Review  Officer,  Center  for  .Scientific  Review. 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  6164,  MS(C  7892,  Bethc»sda,  MD 
20892, 301-435-1044, 
campdm@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 


Dated:  December  26,  2012. 

David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory' 
Committee  Policy. 

|FR  Doc.  2012-,31457  Kilod  12-.31-12;  8:4.5  am) 

BILLING  CODE  414(M>1-r> 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  .section  10(d)  of  tlie 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  .sections 
.552b(c)(4)  and  552b{c)(0),  Title  5  IJ.S.(T, 
as  amended.  The  grant  applications  and 
the  disciKssions  could  di.sclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee.  Center  for  .Scientific 
Review  Special  Emphasis  Panel;  Program 
Project:  Conus  Peptides. 

Date:  January  10-11, 201 3. 

Time:  8:00  a.m.  to  8:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Hiialth,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Virtual  Meeting). 

Contact  Person:  Peter  B  Ciithrie,  Ph.D., 
.Scientific  Review  Officer,  (Neuter  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockhidge  Drive.  Room  4142, 
M.SC  7850,  Bethe.sda.  MD  20892,  (301)  43,5- 
1 239,  guthriep@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  mooting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

((Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333.  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health.  HHS) 

Dated;  December  21,  2012. 

(Carolyn  A.  Baum, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  2012-31452  Filed  12-3t-12.  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  Or  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closeci  Meetings 

Pursuant  to  .section  10(d)  of  the 
Federal  Advi.sory  Committee  Act,  as 
amended  (.5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  bo  closed  to  the 
public  in  accordance  with  the 
provisions  .sot  forth  in  sections 
.5.52b(c)(4)  and  552h(c)(H),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclo.se 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unw'arrantod 
invasion  of  personal  privacy. 

Name  of  Committee:  Bioengineering 
.Sciences  &  rechnologies  Integrated  Review 
Croup  Nanotechnology  Study  Section. 

Date:  January  31-February  1, 2013. 

Time:  7:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  rjvaluate  grant 
applications. 

Place:  Hotel  Nikko  San  Francisco.  222 
Mason  .Street,  San  Francisco,  CA  94102. 

Contact  Person:  James  J  Li.  Ph.D.,  Scientific 
Review  Officer,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  f>701  Rockledge 
Drive,  Room  5148,  MSC  7849,  Bethesda.  MD 
20892,  301-806-8065,  lijames@csr.nib.gov. 

Name  of  Committee:  Risk.  Prevention  and 
Health  Behavior  Integrated  Review  Croup 
Psychosocial  Development,  Risk  and 
Prevention  Study  Section. 

Date:  January  31-February  1,  2013. 

Time:  8:00  a.m.  to  .5;{)0  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Renaissance  Washington  DC, 

Dupont  Circle,  1143  New  Hampshire  Avenue 
NW..  Washington.  DC  20037. 

Contact  Person:  Anna  L  Riley.  Ph.D., 
.Scientific  Review  Officer,  (Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3114, 
M.SC  7759,  Bethesda,  MD  20892,  301-43.5- 
2889,  rileya nn@csr.nih.gov. 

Name  of  Committee.  Cenes,  (Jenoines,  and 
Cenetics  Integrated  Review  Group  Molecular 
Cenetic;s  B  Stiuiy  Section. 

Do/e.  January  .Sl-F'ebruary  1,  2013. 

Time:  8:00  a.m.  to  7:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(V'irtual  Meeting). 

Contact  Person:  Richard  A  Currie.  Ph  D., 
.Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5128. 
MSC  7840.  Bethe.sda,  MD  20892.  (301)  43,5- 
1219.  (:urrieri@csr.nih.gov 
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Namoof  C^oli  Itiology 

liitt^ratecl  Review  Croup  Cellular  Signaling 
and  R«!gulatorv  Systems  .Study  .Section. 

Dattr  lanuary  31-Fel)ruary  1, 2013. 

Tinw:  8:00  a.in.  to  5:00  p.in. 

Agenda:  To  review  and  livaluate  grant 
applic.ations. 

Place:  St.  Cnigorv  Hotel.  2033  M  Stnad 
N\V..  Washington.  IXJ  20030. 

Cuntact  Person:  fdena  Smirnova.  Rh.L).. 
Sc:ientinc;  Review  {)ffic:er.  Center  for 
•Scientific  Review.  National  In.stitutes  ol 
Health.  0701  Rot.kledge  Drive,  Room  5187, 
M.SC  7840,  Uethesda.  MD  20892,  301-357- 
9112,  sinirno\'e@csr.nib.gnv. 

Name  of  (Committee:  Hrain  Disorders  anil 
Clinical  Neurosc:ience  Integrated  Review 
(Jroup  Clinic.al  Neurojilasticity  and 
Neurotransmitters  Study  .Section. 

Date:  lanuary  31-Kehruary  1, 2013. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agentla:To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Avenue  NW.,  Washington,  IX',  20037. 

liontact  Person:  Suzan  Nadi,  Ph.D., 
Scientific  Review  Officer.  Center  for 
.Si:ientific  Review.  National  In.stitutes  of 
Health.  6701  Rockledge  Drive,  Room  52178, 
M.SC  7846.  Ilethe.sda,  MD  20892,  301-43.5- 
1 259.  nadiit<uksr.nih.gov. 

Name  of  Committee:  Oncology  1 -Basic 
Translational  Integrated  Review  Croup 
fencer  Etiology  Study  .Section. 

D(de:  lanuary  31,  2013. 

Time:  8:00  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Riverwaik,  420  W.  Market 
Street,  San  Antonio,  TX  78205. 

Contact  Person:  Elaine  .Sierra-Rivera.  Ph.D., 
Scientific  Review  Officer,  Center  for 
.Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6184, 
M.SC  7804,  Bethe.s-da,  MD  20892,  301-435- 
1 779,  riverase^esr. nih.gov. 

Name  of  Committee:  (’.enter  for  Scientific 
Review  Special  Emphasis  Panel  Memher 
(ionflict:  Bioengineering  Sciences  and 
Technology. 

Date:  lanuary  31,  2013. 

Time:  2:00  p.m.  to  5:00  p.m.  , 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  t>701 
Rockledge  Drive.  Bethesda,  MD  2(»892, 
(Telephone  ('onference  f^all}. 

Contact  Person:  Kei;  Hyang  Pyon,  Ph.D.. 
Scientifii:  Review  Officer,  ('.enter  for 
.Scientific  Review,  National  Institutes  of 
Health,  (>701  Rockledge  Drive,  Room  5148, 
M.SC  7806,  Bethesda,  MD  20892, 
j}yonkh2&csr. nih.gov. 

(Ciatalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  (amiparative  Medicine; 
93.333.  Clinical  Research,  93.306,  93.333. 
93.337.  93.393-93.396,  93.837-93.844. 
93.84(>-93.878,  93.892,  93.893,  National 
Institutes  of  Health.  HH.S) 

Dated:  December  26.  2012. 

David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

IFK  Dik  .  2012-314.51  Filed  12-31-12;  «:4.5  aiiil 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Supplemental  Record  of  Decision; 

Final  Supplementary  Risk  Assessment 
for  the  Boston  University  National 
Emerging  Infectious  Diseases 
Laboratories 

Hosponsible  Official:  Daniel  ('.. 
Whoelanil,  Director,  Office  of  Ke.search 
Facilities  Development  aiul  Operations, 
National  In.stitutes  of  Health. 

SUMMARY:  The  Department  of  Health  and 
Human  .Services,  the  National  Institutes 
of  Health  (NIH),  has  decided,  after 
completion  of  a  Final  .Supjilementary 
Risk  Assessment  and  a  thorough 
consideration  of  public  comments  on 
the  Draft  and  Final  .Supplementary  Risk 
A.ssessment,  to  implement  the  Proposed 
.Action,  which  is  identified  as  the 
Preferred  Alternative  in  the  Final 
Environmental  Impact  .Statement  (EIS). 
This  action  reaffirms  the  NIH’s  pr(ivious 
decision  to  partially  fund  the 
construction  of  a  state-of-the-art 
National  Biocontainment  Laboratory 
(NBL),  the  National  Emerging  Inflictions 
Diseases  Laboratories  (NEIDL),  at  the 
Boston  University  Medical  (Campus 
(BUMC)  in  Boston,  Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT;  For 
further  iuforntation  on  the  Record  of 
Decision:  Valerie  Nottingham,  (ihief, 
Environmental  Quality  Branch,  Office  of 
Research  Facilities,  National  Institutes 
of  Health,  9000  Rockville  Pike,  Bid.  13/ 
2S11.  Bethesda.  MD  20892 
nihncpa@mail.nih.gov. 

For  further  information  on  the 
Supplementary  Risk  Assessmeitt:  Kelly 
Fennington,  .Senior  Health  Policy 
Analyst,  Office  of  Science  Policy, 
National  Institutes  of  Health,  0705 
Rockledge  Drive,  .Suite  750,  Bethesda. 
MD  208t)2,  301-490-9838 
NIII_RRP@od.nih.gov. 

SUPPLEMENTARY  INFORMATION:  The 

National  Institutes  of  Health  (NIH),  an 
operating  division  of  the  Department  of 
Health  and  Human  Services  (HH.S),  has 
decided,  after  crjinjjletion  of  a  Final 
Supplementary  Risk  Assessment  for  the 
Boston  University  (BU)  National 
Emerging  Infectious  Diseases 
Laboratories  (NEIDL)  and  a  thorough 
consideration  of  the  public  comments 
on  the  Draft  and  Final  Supplementary 
Risk  As.sessments,  that  the  NEIDL,  in  its 
current  location  in  the  Bio.Stpiare 
Research  Park,  poses  minimal  risk  to  the 
community  surrounding  the  facility. 

The  Final  .Supplementary  Risk 
A.s.sessment  extensively  evaluated 
scenarios  involving  the  potential. human 
health  conseipiences  of  an  exposure  to 


laboratory  w'orkers  and  members  of  the 
general  public  as  a  result  of 
unintentional  nr  malevolent  events.  The 
I'inal  .Supplementary  Risk  A.sse.ssment 
also  analyzed  the  potential  human 
health  impacts  of  siting  the  NEIDL  at 
two  alternate  locations  from  the  current 
site  in  Boston.  The  Final  .Supplementary 
Risk  Assessment  concluded  that  the  risk 
to  the  public  was  generally  low, 
regardless  of  where  the  facility  was 
located.  The  analysis  also  showed  there 
was  no  disproportionate  impact  to  the 
residents  living  in  the  environmental 
justice  communities  adjacent  to  the 
NEIDL’s  current  location  or  to  any 
environmental  justice  communities  at 
either  of  the  two  alternative  locations 
analyzed.  Based  on  the  results  of  the 
Final  Supplementary  Risk  Assessment, 
NIH  is  reaffirming  its  prior  Record  of 
Decision  of  january  26.  2006,  published 
in  the  Federal  Register  on  February  2, 
2006. 

(7n  January  26,  2006,  the  NIH  signed 
the  Record  of  Decision  (ROD)  to 
partially  fund  the  construction  of  a 
state-of  the-art  National  Biocontainment 
Laboratory,  which  is  now  known  as  the 
NEIDL,  on  the  Bo.ston  University 
Medical  Campus  in  Bo.ston< 
Mas.sachusetts.  The  NEIDL  is  a  research 
facility  that  w'a.s  designed  to  include 
high-  and  maximum-containment 
laboratories  for  research  on  emerging 
and  re-emerging  infectious  diseases.  The 
ROD  was  posted  in  the  Federal  Register 
on  February  2,  2006,  and  described  the 
Proposed  Action  and  alternatives 
considered  in  tbe  NlH’s  Environmental 
Impact  .Statement  for  the  NEIDL.  The 
R(JD  also  described  many  of  the 
physical  characteristics  of  the  NEIDL 
and  the  safeguards  that  would  be  in 
(dace  for  research  conducted  in  the 
Iniilding. 

After  the  ROD  was  released,  .some 
members  of  the  public  continued  to 
have  concerns  about  tbe  .safety  and 
environmental  impact  of  the  facility. 
.Several  citizens  and  public  interest 
groups  filed  lawsuits  in  Federal  court  to 
stop  the  NIH’s  partial  funding  of  the 
NElDL’s  construction.  Opponents  also 
filed  a  lawsuit  in  Massachusetts  state 
court  challenging  the  state’s  approval  of 
the  project.  Both  lawsuits  alleged  failure 
to  adequately  assess  the  potential 
impacts  of  the  NEIDL  on  public  healtb 
in  alternative  locations.  In  the  Federal 
court  proceedings,  questions  w'ere 
raised  specifically  about  the  potential 
risks  of  the  biosafety  level  4  (B.SL-4) 
laboratory.  To  address  the  concerns 
raised  in  these  lawsuits,  NIH  e.stablished 
an  independtmt  Blue  Ribbon  Panel  to 
advi.se  the  agency  on  comprehensively 
responding  to  the  concerns  raised  by 
members  of  the  community  and  by  tbe 
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courts.  The  Blue  Ribbon  Pane!  was 
established  as  a  working  grouf)  of  the 
Advisory  Committee  to  the  Nlfl  Director 
and  was  comprised  of  experts  in 
infectious  diseases,  public  bealib  and 
opicbuuiology,  risk  assessment, 
environmental  justice,  risk 
communications,  biosafety,  and 
infectious  disease  modeling.  At  multiple 
points  during  the  preparation  of  the 
Supplementary  Risk  Asse.ssment,  the 
NIH  also  consulted  the  National 
Research  Council  (NRC)  C.ommittee  on 
Technical  Injnit  that  bad  been  critical  of 
a  previous  draft  NIH  risk  assessment  for 
the  NEIDL.  With  the  technical  and 
scientific  guidance  of  the  Blue  Ribbon 
Panel  and  the  NR(]  Committee  on 
Technical  Input  as  well  as  extensive 
|}ubtic  input,  NIH  prepared  a  Draft 
Supplementary  Risk  Assessment,  which 
was  published  in  the  Federal  Register 
on  h’ebruary  24,  2012.  The  publication 
of  the  Draft  Supplementary  Risk 
Assessment  in  the  Federal  Register 
began  a  fi7-day  public  comment  period. 
After  a  thorough  consideration  of 
comments  received  on  the  Draft 
Supplementary  Risk  Assessment, 
including  those  comments  received 
during  a  public  meeting  held  in  Boston 
on  April  19,  2012,  NIH  prepared  a  Final 
Supplementary  Risk  Asse.ssment,  notice 
of  which  was  published  in  the  Federal 
Register  on  July  6,  2012. 

Decision 

After  careful  consideration  of  the 
information  and  analyses  presented  in 
the  Final  Supplementary  Risk  ' 
Assessment,  including  the  potential 
impacts  on  public  health  and  safety 
arising  from  research  involving 
infectious  agents,  as  well  as  all  public 
comments  received  during  and  after  the 
a.s.sessment’s  preparation,  the  NIH  has 
decided  to  reaffirm  the  decision  reached 
in  the  agency’s  initial  Record  of 
Decision  to  implement  the  Selected 
Alternative,  to  partially  fund  the 
construction  of  a  state-of-the-art 
National  Biocontainment  Laboratory 
(NBL),  the  National  Emerging  Infectious 
Disea.ses  Laboratories  (NEIDL),  at  the 
Boston  University  Medical  Campus 
(BUMC)  in  Boston,  Massachusetts 
described  in  the  December  2005  Final 
EIS.  The  additional  information 
provided  from  the  Final  Supplementary 
Risk  Assessment  results  has  reinforced 
the  agency’s  original  decision.  The 
NIH’s  decision  to  reaffirm  the  ROD  does 
not  commit  the  NIH  to  support  any 
specific  research  in  the  NEIDL  in  the 
future. 

Alternatives  Considered 
*  The  Final  Supplementary  Risk 
Assessment  considered  and  compared 


the  potential  public  health  impacts  of  a 
biocontainment  failure  at  three  separate, 
proposed  locations  for  the  NEIDL.  Those 
locations  included  an  urban  (the  current 
BUMC  sit(!).  a  suburban  (Tyngsborough, 
MA).  and  a  rural  (Peterborough,  NH) 
setting,  'rhe  results  of  the 
.Supplementary  Risk  As.sessment 
showed  minimal  differences  in  the  risks 
of  infections  or  fatalities  to  lab  workers 
at  the  three  different  sites  because  the 
laboratory  and  its  operations  would  be 
the  same  at  all  three' sites.  There  are 
differences  in  the  thre(!  sites  with  regard 
to  population  den.sity  and  other  features 
of  the  environment,  such  as  availability 
of  medical  care.  The  possible  effects  of 
these  differences  on  risks  to  the  public 
were  evaluated.  The  results  show  that 
no  statistically  significant  differences 
can  be  concludetl  at  the  suburban  and 
rural  sites  (Peterborough  aiid 
Tyngsborough)  compared  to  the  urban 
site  (Boston). 

Factors  Involved  in  the  Decision 

Throughout  the  course  of  the  project, 
NIH  engaged  in  extensive  consultations 
with  the  Boston  community.  Duringl^he 
development  of  the  Supplementary'  Risk 
Assessment  for  the  NEIDL,  public  input 
was  .sought  and  considered  multiple 
times  before  the  report  was  finalized.  In 
preparing  its  advice  to  the  NIH  for  the 
Supplementary  Risk  Assessment,  the 
Blue  Ribbon  Panel  held  multiple  public 
meetings,  including  several  in  Boston  at 
locations  suggested  by  community 
members,  to  hear  the  concerns  of  the 
community  and  to  solicit  input  on  what 
scenarios  and  agents  the  community 
w'i.shed  to  see  analyzed  in  the 
document.  The  approach  taken  to 
perform  the  Supplementary  Risk 
A.ssessment,  as  well  as  the  types  of 
scenarios  and  agents  studied  in  the 
Supplementary  Risk  As.sessment,  were 
thoroughly  discu.s,sed  and  publicly 
vetted  through  the  Blue  Ribbon  Panel 
and  the  NRC  Committee  on  Technical 
Input.  These  two  independent  bodies 
provided  technical  advice  that  was  then 
used  to  guide  NIH  through  the  risk 
assessment  process.  In  order  to  help 
ensure  that  the  Supplementary  Risk 
Assessment  was  as  comprehensive  and 
technically  and  scTentifically  sound  as 
possible,  the  NIH  contracted  with  a 
leading  consulting  firm  to  perform  the 
assessment.  This  firm  engaged  outside 
experts  in  infectious  diseases  and 
modeling  to  assist  in  preparing  the  \ 
a.s,sessment. 

After  extensive  consultations  with  the 
Blue  Ribbon  Panel,  the  NRC  Committee 
on  Technical  Input,  and  the  public,  the 
contractor  preparing  the  Supplementary 
Risk  Assessment  identified  and 
considered  approximately  300  events 


that  could  potentially  lead  to  loss  of 
containment.  The  contractor  grouped 
the.se  300  events  initially  into  30 
t;ategories  of  related  events.  Based  on 
their  likely  risk,  several  of  these  events 
were  selected  to  rcipresent  the  overall 
group.  The  selected  events  include 
higher-  and  lower-risk  events  that  occur 
in  a  variety  of  ways  and  expose  different 
groups  of  people  or  the  environment. 
Taking  the.se  factors  into  account,  the 
possible  events  selected  for  detailed 
analysis  in  the  Final  .Sup[)lementary 
Risk  Assessimmt  were  a  needlestick 
accident,  a  centrifuge  aerosol  release,  an 
earthquake,  and  transportation 
accidents. 

To  ensure  examination  of 
consequences  with  the  most  negative 
possible  outcomes,  mitigating  features 
of  the  building  systems,  fully  functional 
personal  protective  equipment,  and 
standard  operating  procedur(;s  were  not 
taken  into  account  in  tbe 
Supplementary  Risk  Assessment,  which 
increased  the  risk  by  posing  failures 
without  taking  into  account  mitigating 
features.  For  example,  for  purposes  of 
the  risk  a.sse.ssment,  it  was  a.ssumed  that 
a  needlestick  woidd  not  be  recognize'd 
and  reported.  Similarly,  the  risk 
assessment  considered  w'hat  would 
happen  if  a  centrifuge  relea.se  went 
undetected  and  unreported.  In  reality, 
lab  personnel  are  trained  to  recognize 
and  report  such  incidents,  thus 
mitigating  the  consequences  should 
such  a  lab  accident  occur. 

The  Final  Supplementary  Risk 
Assessment  examined  a  variety  of 
po.ssible  situation.s — including  those 
that  posed  the  maximum  realistically 
expected  risk  that  might  expose 
laboratory  workers  and  tbe  general 
public  to  disease-causing  microbes  that 
will  bo  studied  in  the  NEIDL.  While 
there  is  no  such  thing  as  “no  risk”,  the 
results  of  the  analysis  showed  that  the 
risk  of  infections  or  fatalities  resulting 
from  accidents  or  malevolent  acts  at  the 
NEIDL  are  generally  very  low  to  only 
remotely  po.ssible.  The  risk  assessment 
evaluated  the  NEIDL  and  proposed 
activities  in  its  laboratories  as  well  as 
the  potential  impacts  to  site-specific 
populations  in  the  three  alternative 
geographic  locations. 

Practicable  Means  To  Avoid  or 
Minimize  Potential  Environmental 
Harm  From  the  Selected  Alternative 

All  practicable  means  to  avoid  or 
minimize  adverse  environmental  effects 
from  the  selected  action  have  been 
identified  and  adopted.  The  NEIDL  will 
be  subject  to  oversight  by  numerous 
federal,  .state,  and  local  entities 
including,  but  not  limited  to,  the 
Centers  h)r  Di.sea.se  Control  (CDC)  and 
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Prevention,  the  NIH,  and  the  Boston 
Public  Health  (Commission.  The  NEIDL 
will  also  he  subject  to  federal,  state,  and 
local  pollution  prevention,  waste 
management,  and  environmental 
regulations.  This  level  of  oversight  and 
regulation,  in  addition  to  NEIDL- 
specific  laboratory  standard  operating 
procedures  and  researcher  training 
should  greatly  minimize  any  chance  of 
a  pathogen  being  relea.sed  into  the 
environment. 

Monitoring  and  Enforcement  Program 
for  Mitigation  Measures 

Boston  University  has  established 
policies  and  procedures  to  ensure  that 
the  NEIDL  complies  with  all  applicable 
Federal,  state,  and  local  regulations.  In 
addition,  trained  biosafety  .staff  at 
Boston  University  will  perform  periodic 
laboratory  inspections  to  ensure  safety 
standards  are  rigorously  upheld. 
Laboratory  inspections  will  also  be 
performed  by  the  Boston  Public  Health 
Commission.  The  CIXC  will  also  perform 
inspections  for  those  laboratories 
performing  research  with  Select  Agents. 
Projects  requiring  the  u.se  of  BSL-3  and 
BSL— 4  containment  must  be  reviewed 
and  appnwed  by  the  Bo.ston  University 
Institutional  Biosafety  (Committee  (1B(C). 
The  Boston  University  IB(C  includes  at 
least  two  members  from  the  public  who 
are  not  affiliated  with  Boston 
University.  The  Boston  Public  Health 
(Commission  will  also  review  and 
approve  projects  requiring  BL3  or  BL4 
containment.  Finally,  as  an  NIH  grantee, 
Boston  University  is  recpiired  to  comply 
with  the  grant  terms  and  conditions. 
These  terms  and  conditions  require 
Boston  University  to  file  an  annual 
progress  report  with  NIH  that  describes 
the  use  of  any  highly  pathogenic  agents 
or  .Select  Agents  in  the  past  year. 

Conclusion 

rh(!  Final  Siq)plementary  Risk 
Assessment  examined  a  variety  of 
pnssibl(^  scenarios,  including  those  that 
posed  the  maximum  realistic  risk  that 
might  result  in  laboratory  workers  or  the 
general  public  having  priinarv  or 
.secondary  infections  resulting  from 
release  of  pathogens  that  might  be 
studied  in  tlu!  NEIDL.  While  there  can 
he  no  such  thing  as  “no  risk,”  the 
results  of  this  analysis  show  that  the 
risk  of  infei.tions  resulting  from 
accidents  or  malevolent  af;ts  at  the 
NEIDL  are  generally  very  low  to  only 
rcnnotelv  possible.  This  is  largely  due  tf) 
the  safeguards  built  into  the  facility,  the 
low  amounts  of  pathogens  that  w'ill  be 
pre.sent,  and  the  cultiir*!  of  bio.safety  and 
training  that  will  be  integrated  into 
everyday  practice  at  the  NEIDL  and  as 
well  as  due  to  oversight  of  the  NEIDL  by 


regulatory  authorities,  like  the  Boston 
Public  Health  (Commission  and  the 
Centers  for  Disease  Control  and 
Prevention.  The  greatest  risk  pns(!d  by 
research  in  the  NEIDL  is  to  individuals 
conducting  research  in  the  building,  not 
to  the  general  public.  The  analysis  did 
not  show  any  .statistically  significant 
increa.se  in  risk  to  medically  vulnerable 
populations  when  analyzed  as  a  group 
or  individually,  as  compared  to  what 
those  risks  would  be  at  alternate  sites. 
Based  on  the.se  factors,  NIH  is 
reaffirming  its  prior  Record  of  Decision, 
dated  January  26,  2006,  and  concludes 
that  high  and  maximum  containment 
research  could  be  conducted  s'afely  at 
the  NEIDL  based  upon  the  current 
.safeguards  and  engineering  controls  in 
place  at  the  facility. 

Dated.  December  18,  2012. 

Daniel  G.  Wheeland, 

Director,  Office  of  Research  Facilities 
Development  and  Operations,  National 
Institutes  of  Health. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

IFWS-HQ-I A-201 2-N304; 
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Endangered  Species;  Receipt  of 
Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  jiermit. 

summary:  We,  the  U.S,  Fish  and 
Wildlife  Service,  invite  the  public  to 
comment  on  the  following  applications 
to  conduct  i;ertain  activities  with 
endangered  species.  With  .some 
exceptions,  the  Endangered  .Species  Act 
(E.SA)  jirohibit  activities  with  listed 
species  unless  Federal  authorization  is 
acijnired  that  allows  such  activities. 
DATES:  We  must  rei:eive  comments  or 
requests  for  documents  on  or  before 
February  1 , 201.3. 

ADDRESSES:  Brenda  Tapia.  Division  of 
Management  Authority,  U..S.  Fish  ami 
Wildlife  .Service,  4401  North  Fairfax 
Drive,  Room  212,  Arlington,  VA  2220,3; 
laix  (70.3)  3.38—2280;  or  email 
nMAl'imfws.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Tapia,  (703)  3.38-2104 
(telephone);  (703)  .338-2280  (fax); 

DMA FI{@f\\'s.gov  (email). 

SUPPLEMENTARY  INFORMATION: 


I.  Public  Comment  Procedures 

A.  How  do  I  request  copies  of 
applications  or  comment  on  submitted 
applications? 

.Send  your  request  for  copies  of 
applications  or  comments  and  materials 
concerning  any  of  the  applications  to 
the  contact  listed  under  ADDRESSES. 

Please  include  the  Federal  Register 
notice  publication  date,  the  PRT- 
number,  and  the  name  of  the  applicant 
in  your  reque.st  or  submission.  We  will 
not  consider  requests  or  comments  sent 
to  an  email  or  address  not  li.sted  under 
ADDRESSES.  If  you  provide  an  email 
address  in  your  request  for  copies  of 
applications,  we  will  attempt  to  respond 
to  your  request  electronically. 

Please  make  your  requests  or 
comments  as  specific  as  possible.  Please 
confine  your  comments  to  i.ssues  for 
which  we  .seek  comments  in  this  notice, 
and  explain  the  basis  for  your 
comments.  Include  sufficient 
information  w'ith  your  comments  to 
allow  us  to  authenticate  any  .scientific  or 
commercial  data  you  include. 

The  comments  and  recommendations 
that  will  be  most  useful  and  likely  to 
influence  agency  decisions  are:  (1) 

Tho.se  supported  by  quantitative 
information  or  studies:  and  (2)  Those 
that  include  citations  to.  and  analy.ses 
of,  the  applicable  law's  and  regulations. 
We  will  not  consider  or  include  in  our 
admini.strative  record  comments  w'e 
receive  after  the  close  of  the  comment 
period  (see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES). 

B.  May  /  review  comments  submitted  by 
others? 

Uomments,  including  names  and 
street  addres.ses  of  respondents,  will  be 
available  for  public  review  at  the  .street 
address  listed  under  ADDRESSES.  The 
public  may  review'  documents  and  other 
information  applicants  have  sent  in 
siqiport  of  the  application  unless  our 
allow'ing  view'ing  would  violate  the 
Privacy  Act  or  Freedom  of  Information 
Act.  Before  including  your  address, 
phone  munber,  email  address,  or  other 
per.sonal  identifying  information  in  your 
comment,  yon  should  be  aw'are  that 
voiir  entire  comment — including  your 
jiersonal  identifying  information — may 
lie  made  publicly  available  at  any  time. 
While  yon  can  ask  us  in  your  comment 
to  w'ithhold  your  personal  identifying 
information  from  public  review',  w'e 
cannot  guarantee  that  we  w'ill  be  able  to 
do  so. 

11.  Background 

To  help  ns  carry  out  our  con.servation  ' 
responsibilities  for  affected  species,  and 
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in  consideration  of  .section  l()(a)(l)(A)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  IJ.S.C.  1.531  et  .ser/.),  along 
with  Executive  (Jrder  13576, 

“Delivering  an  Efficient,  Effective,  and 
'Accountable  Government,”  and  tlie 
President's  Memorandum  for  the  Heads 
of  Executive  Departments  and  Agencies 
of  January  21,  2009— Transparency  and 
Open  Government  (74  FR  4685;  January 
26,  2009),  which  call  on  all  Federal 
agencies  to  promote  openness  and 
transparency  in  Government  hy 
disclosing  information  to  the  public,  w'e 
invite  public  comment  on  these  permit 
applications  before  final  action  is  taken. 

III.  Permit  Applications 

A.  Endangered  Species 

Applicant:  Dallas  World  Aquarium, 
Dallas,  TX;  PRT-73328A 

The  applicant  requests  a  permit  to 
import  two  captive-bred  specimens  of 
resplendent  quetzal  [Pharomachrus 
mocinno)  from  Mexico  for  the  purpose 
of  enhancement  of  the  survival  of  the 
species. 

Applicant:  St.  Gatherine’s  Island, 
Midway,  GA;  PRT-86728A 

The  applicant  reque.sts  a  permit  to 
export  biological  samples  derived  from 
captive-bred  specimens  of  Ring-tailed 
lemur  (Lemur  catta)  to  Ganada  for  the 
purpo.se  of  enhancement  of  the  survival 
of  the  species. 

Applicant:  Ginco  Ganyon  Ranch, 
Fredericksburg,  TX;  PRT-89185A 

The  applicant  requests  a  captive-bred 
wildlife  registration  under  50  GFR 
17.21(g)  for  the  scimitar-horned  oryx 
(Oryx  dammah)  to  enhance  the  species’ 
propagation  or  survival.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  5- 
year  period. 

Applicant:  Ginco  Canyon  Ranch, 
Fredericksburg,  TX;  PRT-89184A 

The  applicant  requests  a  permit 
authorizing  interstate  and  foreign 


commerce,  export,  and  cull  of  exce.ss 
.sc:imitar-horned  oryx  (Oryx  dammah) 
from  the  captive  herd  maintained  at 
their  facility,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
s[)ecies.  This  notification  covers 
activities  to  be  conducted  by  the 
applicant  over  a  5-yoar  period. 

Applicant:  Ghahinkapa  Park  Zoo, 
Wahpeton,  ND;  PRT-81771A 

The  applicant  requests  a  permit  to 
import  one  captive-bred  female  Snow 
leopard  (Uncia  uncia)  from  Cianada  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Greenville  Zoo,  Greenville 
SG;  PRT-86831A 

The  applicant,  requests  a  permit  to 
export  two  female  captive-bred  ring¬ 
tailed  lemurs  (Lemur  catta)  to  Bermuda 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species.  This  notification 
covers  activities  to  he  conducted  by  the 
applicant  over  a  5-year  period. 

Multiple  Applicants 
The  following  applicants  eac^h  request 
a  permit  to  import  the  sport-hunted 
trophy  of  one  male  bontebok 
(Damaliscus  pygargus  pygargus)  culled 
from  a  captive  herd  maintained  under 
the  management  program  of  the 
Republic  of  South  Africa,  for  the 
purpo,se  of  enhancement  of  the  survival 
of  the  species.  . 

Applicant;  Leland  Hodges,  Fort  Worth, 
TX;  PRT-92039A 

Applicant;  Robert  Marwick,  Johns 
Island,  SG;  PRT-86855A 

Applicant;  Robert  Salmon,  Downey  GA; 
PRT-80554A 

Applicant:  Steven  Hanlon,  Memphis, 
TN;  PRT-92768A 

Brenda  Tapia, 

Program  Analyst/Data  Administrator.  Branch 
of  Permits,  Division  of  Management 
Authority. 

IKK  Doc.  2012-.S1488  Filed  12-31-12;  8:4.5  am) 

BILLING  CODE  43ia-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

lFWS-HQ-IA-201 2-N303; 

FXI A1 671 0900000P5-1 23-FF09A300001 

Endangered  Species;  Marine 
Mammals;  Issuance  of  Permits 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permits. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  have  i.ssued 
the  following  permits  to  conduct  certain 
.activities  with  endangered  species, 
marine  mammals,  or  both.  We  issue 
these  permits  under  the  Endangered 
Species  Ac.t  (ESA)  and  Marine  Mammal 
i’rotection  Act  (MMPA). 

ADDRESSES:  Brenda  Tapia,  Division  of 
Management  Authority,  l).S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  212,  Arlington,  VA  22203; 
fax  (703)  358-2280;  or  email 
DMAFR@fws.gnv. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Tapia,  (703)  358-2104 
(telephone):  (703)  358-2280  (fax); 
DMAFR@fws.gov  (email). 

SUPPLEMENTARY  INFORMATION:  On  the 

dates  below,  as  authorized  by  the 
provisions  of  the  ESA  (16  II.S.C.  1531 
et  seq.),  as  amended,  and/or  the  MMPA, 
as  amended  (16  U.S.G.  1361  et  seq.),  we 
issued  requested  permits  subject  to 
certain  conditions  set  forth  therein.  For 
each  permit  for  an  endangered  species, 
we  found  that  (1)  The  application  was 
filed  in  good  faith,  (2)  The  granted 
permit  would  not  operate  to  the 
di.sad vantage  of  the  endangered  species, 
and  (3)  The  granted  permit  would  be 
consi.stent  with  the  purposes  and  policy 
set  forth  in  section  2  of  the  ESA. 


Permit  number  { 

Applicant 

Receipt  of  application  Federal  Register 

notice  j 

Permit  issuance 
date 

Endangered  Species 

75492 A  . . . 

John  Farham . 

77  FR  34059;  June  8,  2012  . 

August  27,  2012. 

75399A  . 

Eric  Moore  . 

77  FR  34059;  June  8,  2012  . 

August  15,  2012. 

073403,  114454,  and 

Ferdinand  Fercos  Hantig  and  Anton  Fercos 

77  FR  64121;  October  18,  2012  . 

!  December  13, 

206853. 

Hantig. 

2012. 

88O40A  . 

George  Harms  . 

77  FR  66476;  November  5,  2012 . 

December  19, 

2012. 

89040A  . 

Armand  Brachman . 

77  FR  68809;  November  16,  2012 . 

December  19. 

2012. 

891 72A  . 

Thomas  Hoffmann  . 

77  FR  68809;  November  16,  2012 . 

December  19. 

1^  2012. 


114 


Federal  Register/ Vol.  78,  No.  1 /Wednesday,  January  2.  201 3 /Notices 


-  -  - 

-  -  - 

-  -  ...  - 

- - - - 

Permit  number 

Applicant 

Receipt  of  application  Federal  Register 
notice 

1  Permit  issuance 

1  date 

Marine  Mammals 

039386  . 

186914  . 

U.S.  Fish  and  Wildlife  Service,  Marine  Mam¬ 
mals  Management 

Monterey  Bay  Aquarium  . 

1 

I  ^ 

:  77  FR  44264;  July  27,  2012  . 

'  77  FR  46514;  August  3,  2012  . 

1  December  12, 

!  2012. 

1  December  21 , 

1  2012. 

Availability  of  Documents 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  w’ho  submits  a  written  request  for 
a  copy  of  sucb  documents  to;  Division 
of  Management  Authority,  II. .S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  212.  Arlington,  VA  22203; 
fax  (703)  358-2280. 

Brenda  Tapia, 

Proffmin  Ainilvst/Dota  Administmtor,  liranch 
of  Permits,  Division  of  Management 
Authority. 

|FR  n<)<;.  2()12-.-114B7  Filed  12-:n-12;  8;45  ain| 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Land  Acquisitions;  Enterprise 
Rancheria  of  Maidu  Indians  of 
California 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  F'inal  Agency 
Didermination;  Correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  land  description 
contained  in  the  notice  regarding  the 
final  agency  determination  to  acquire 
approximately  40  ai:res  of  land  into  trust 
for  gaming  purposes  for  the  Enterprise 
Rancheria  of  Maidu  Indians  of 
California,  which  published  on  Monday, 
December  3,  2012,  77  FR  71612. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  L.  Hart,  Director,  Office  of  Indian 
Gaming,  Bureau  of  Indian  Affairs,  MS- 
3657  MIB,  1849  C  Street  NW., 
Washington,  DC  20240;  Telephone  (202) 
219-4066. 

SUPPLEMENTARY  INFORMATION:  As 

published,  the  land  description  in  the 
December  3,  2012,  notice  contains  an 
error.  On  page;  71612  of  the  December  3, 
2012,  Federal  Register,  in  the  first 
column,  beginning  on  line  56  and 
continuing  through  to  the  second 
column,  line  26,  correct  to  read  as 
follows: 


A  portion  of  the  East  half  of  Section  22, 
Township  14  North,  Range  4  East, 
M.D.B.&M.,  described  as  follows: 

Commence  at  the  quarter  section 
corner  common  to  said  Section  22  and 
.Section  15,  Township  14  North,  Range 
4  East,  M.D.B.&M.,  and  being  marked  by 
a  brass  monument  stamiied  LS3341  in  a 
monument  well  as  shown  on  Record  of 
.Survey  No.  2000-15  filed  in  Book  72  of 
Maps,  Page  34,  Yuba  County  Records; 
thence  .South  00°28'lT'  East  along  the 
line  dividing  said  Section  22  in  to  East 
and  West  halves  2650.73  feet  to  a  brass 
monument  stamped  LS3341  in  a 
monument  well  as  shown  on  said 
Record  of  .Survey  No.  2000-15  and 
marking  the  center  of  said  .Section  22; 
thence  North  89°3T24"  East  65.00  feel 
to  a  point  on  the  East  right-of-way  line 
of  Forty  Mile  Road;  thence  North 
00'’28'H"  West  along  said  East  right-of- 
way  line  of  Forty  ^.'lile  Road  45.53  feet 
to  Ib.e  point  of  beginning;  tbence  from 
said  point  of  beginning  continue  along 
.said  East  right-of-way  line  of  Forty  Mile 
Road  the  following  courses  and 
distances:  North  00°28'1 1"  West  1133.70 
feet,  thence  North  05°14'27"  Ea.st  50.25 
feet;  thence  North  0U'’28'1 1"  West 
136.91  feet;  thence  leaving  .said  East 
right-of-way  line  of  Forty  Mile  Road 
North  87“00'10"  East  1315.48  feet; 
thence  .South  00°28'1 1"  East  1320.48 
feet;  thence  .South  87‘'59'10"  West 
1320.48  feet  to  the  point  of  beginning. 

The  above-described  parcel  is  referred 
to  as  Yuba  County  Asse.ssor’s  Parcel 
Number  014-280-095  (portion) 
containing  approximately  40.00  acres, 
more  or  less. 

Dated;  Deceinl)er  20.  2012. 

Lawrence  S.  Roberts, 

Acting  Assistant  Secn^tary — Indian  Affairs. 
|FR  Doi,.  2012-.31.S2a  Filed  12-31-12;  H:4,S  am| 

BILLING  CODE  4310-4N-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-NERO-GATE-11468;  PPNEGATEBO, 
PPMVSCS1Z.Y00000] 

Notice  of  January  23  and  24, 2013 
Meeting  for  Fort  Hancock  21st  Century 
Advisory  Committee 

AGENCY:  National  Park. Service,  Interior. 
ACTION:  Meeting  notice. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  first  meeting  of  the  Fort  Hancock 
21st  Century  Advisory  Committee. 

DATES:  The  public  meeting  of  the  Fort 
Hancock  21st  Century  Advisory 
Committee  will  be  held  on  January  23 
and  24,  2013,  at  8:30  a.m.  (EASTERN). 
AODRESSESS:  The  Committee  members 
will  meet  at  Monmouth  University,  400 
Cedar  Avenue,  West  Long  Branch,  NJ 
07764.  Please  check 
wivw.forthancock2 1  stcentury.org  for 
exact  building  and  room  number. 

Agenda:  Committee  meeting  will 
consist  of  the  following; 

1.  Welcome  and  introductions 

2.  Administrative  briefings,  including 

legal  and  ethics  requirements 

3.  Di.scussion  of  the  Committee’s 

charter,  goals  and  procedures 

4.  The  effect  of  Hurricane  Sandy  and  its 

implications  for  the  Committee 

5.  Identifying  key  issues  to  be  addressed 

by  the  Committee 

6.  Future  Committee  activities,  meeting 

schedule,  work  plan 

7.  Public  comment  and 

8.  Adjournment 

The  final  agenda  will  be  posted  on 
u'lvu'.  fort  ha  n  cock2 1  stcen  f  u  ry'.  org  pri  or 
to  eac;h  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Further  information  concerning  the 
meeting  may  be  obtained  from  Robert 
Vohden,  Office  of  Business  .Services, 
Gateway  National  Recreation  Area,  210 
New  York  Avenue,  Staten  Island,  NY 
10305,  at  (718)  3.54-4710  or  email; 
adiniir@forthancoc.k2 1  stcentury.org,  or 
visit  tbe  Advisory  Committee  Web  site 
at  wvx'\v.forthuncock2 1  stcentury.org. 
SUPPLEMENTARY  INFORMATION:  Under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (5  U..S.C.  App.).  The 
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purpo.se  of  the  Committee  is  to  provide 
advice  to  the  .Secretary  of  the  Interior, 
through  the  Director  of  the  National 
Park  .Service,  on  the  development  of  a 
reuse  plan  and  on  matters  relating  to 
future  uses  of  certain  buildings  at  Fort 
Hancock  within  Cateway  National 
Recreation  Area. 

The  meeting  is  optm  to  tin;  public. 
Interested  members  of  the  public  may 
present,  either  orally  or  through  written 
comments,  information  for  the 
Ckmimittee  to  consider  during  the  public 
meeting.  Attendees  and  those  wishing  to 
provide  comment  are  strongly 
encouraged  to  preregister  through  the 
contact  information  provided.  The 
public  will  be  able  to  comment  on  the 
first  day  from  4:00  p.m.  to  4:45  p.m.  and 
on  the  second  day  from  2:00  p.m.  to 
2:45  p.m.  Written  comments  will  be 
accepted  prior  to,  during  or  after  the 
meeting.  Due  to  time  constraints  during 
the  meeting,  the  Committee  is  not  able 
to  read  written  public  comments 
submitted  into  the  record.  Individuals 
or  groups  rerjiiesting  to  make  oral 
comments  at  the  public  Committee 
meeting  will  be  limited  to  no  more  than 
5  minutes  per  .speaker. 

Before  including  your  address, 
telephone  number,  email  address,  or 
other  personal  indentifying  information 
in  your  written  comments,  you  should 
be  aware  that  your  entire  comment 
including  your  personal  identifying 
information  may  be  made  publicly 
available.  While  you  can  ask  us  in  your 
comment  to  withhold  your  personal 
identifying  information  from  public 
review,  we  cannot  guarantee  that  we 
will  be  able  to  do  .so.  All  comments  will 
be  made  j)art  of  the  public  record  and 
will  bo  electronically  distributed  to  all 
Committee  members. 


IFR  Ooc.  2012-:n42K  Kilwl  8:45  iim| 

BILLING  CODE  4310-WV-P 


INTERNATIONAL  TRADE 
COMMISSION 

[DN  2926] 

Certain  Wireless  Communications 
Equipment  and  Articles  Therein; 
Notice  of  Receipt  of  Complaint; 
Solicitation  of  Comments  Relating  to 
the  Public  Interest 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
(’ommission  has  received  a  complaint 


entitled  Certain  Wireless 
Communications  Equipment  and 
Articles  Therein,  DN  2926;  the 
Commi.ssion  is  soliciting  comments  on 
any  public  interest  issues  raised  by  the 
complaint  or  complainant’s  filing  under 
section  210.8(b)  of  the  Commi.ssion’s 
Rules  of  Practice  and  Procedure  (19  CFR 
210.8(b)). 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
R.  Barton,  Acting  .Secretary  to  the 
Commission,  U.S.  International  Trade 
Commi.ssion,  500  E  .Street  .SW., 
Washington,  D(^  20436,  telephone  (202) 
205-2000.  The  public  version  of  the 
complaint  can  be  accessed  on  the 
(k)mmi.ssion’s  electronic  docket  (EDIS) 
at  http://edis.usitc.gov,  and  will  he 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  .Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  .SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000. 

General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
wwnv.usitc.gov).  The  public  record  for 
this  investigation  may  be  Viewed  on  the 
Commission’s  electronic  docket  (EDI.S) 
at  http://edis.usitc.gov.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
«)btained  by  contacting  the 
Commi.ssion’s  TDD  terminal  on  (202) 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  received  a  complaint 
and  a  submission  pursuant  to  .section 
210.8(b)  of  the  Commission’s  Rules  of 
Practice  and  Procedure  filed  on  behalf 
of  .Samsung  Electronics  Co.,  Ltd.  and 
Samsung  Telecommunications  America, 
LLC  on  December  21,  2012.  The 
complaint  alleges  violations  of  .section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1337)  in  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale,  within  the  United  .States  after 
importation  of  certain  wireless 
communications  equipment  and  articles 
therein.  The  complaint  names  as 
respondents  Ericsson  Inc.  of  TX  and 
Telefonaktiebolaget  LM  Ericsson  of 
Sweden. 

Proposed  respondents,  other 
interested  parties,  and  members  of  the 
public  are  invited  to  file  comments,  not 
to  exceed  five  (5)  pages  in  length, 
inclusive  of  attachments,  on  any  public 
interest  issues  raised  by  the  complaint 
or  section  2 10. 8(b)  filing.  Comments 
should  addre.ss  whether  issuance  of  the 
relief  specifically  requested  by  the 
complainant  in  this  investigation  woidd 
affect  the  public  health  and  welfare  in 
the  United  .States,  competitive 
conditions  in  the  United  States 


Dated:  December  20,  2012. 

I.inda  Canzanelli, 

Superintendent,  Gateway  National  Recreation 
Area. 


economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  .States,  or  United  States 
consumers. 

In  particular,  the  Commission  is 
interested  in  comments  that: 

(i)  Explain  how' the  articles 
potentially  subject  to  the  requested 
remedial  orders  are  used  in  the  United 
States; 

(ii)  Identify  any  public  health,  .safety, 
or  welfare  concerns  in  the  I  Inited  .States 
ndating  to  the  requested  remedial 
orders; 

(iii)  Identify  like  or  directly 
compiditive  articles  that  complainant, 
its  licen.sees,  or  third  parties  make  in  the 
United  .States  which  could  replace  the 
subject  articles  if  they  were  to  be 
excluded; 

(iv)  Indicate  whether  complainant, 
complainant’s  licen.sees,  and/or  third 
party  suppliers  have  the  capacity  to 
replace  the  volume  of  articles 
potentially  subject  to  the  requested 
exclusion  order  and/or  a  cea.se  and 
desist  order  within  a  commercially 
reasonable  time;  and 

(v)  Explain  how  the  requested 
remedial  orders  woidd  impact  United 
States  con.sumers. 

Written  submis.sions  must  be  filed  no 
later  than  by  close  of  business,  eight 
calendar  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  There  will  be  further 
opportunities  for  comment  on  the 
public  interest  after  the  issuance  of  any 
final  initial  determination  in  this 
investigation. 

Persons  fding  written  submissions 
must  file  the  original  document 
electronically  on  or  before  the  deadlines 
staled  above  and  submit  8  true  paper 
copies  to  the  Office  of  the  .Secretary  by 
noon  the  next  day  pursuant  to  section 
210.4(f)  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR 
210.4(f)).  Submissions  should  refer  to 
the  docket  number  (“Docket  No.  2926’’) 
in  a  prominent  place  on  the  cover  page 
and/or  the  first  page.  (.See  Handbook  for 
Electronic  Filing  Procedures,  http:// 
ivmv.  usitc.gdv/secretary'/ 
fed_reg_  notices/ ru  les/ 
handbook  on  electronic  Jiling.pdf). 
Persons  with  questions  regarding  filing 
shoidd  contact  the  Secretary  (202-205- 
2000). 

Any  [lerson  desiring  to  submit  a 
document  to  the  Commission  in 
t;onfidence  must  request  confidential 
treatment.  All  such  requests  should  be 
directed  to  the  .Secretary  to  the 
(Commission  and  must  include  a  full 
statement  of  the  rea.sons  why  the 
("ommission  should  grant  such 
treatment.  See  19  C.FR  201.6.  Documents 
for  which  conndential  treatment  by  the 
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Commission  is  properly  sought  will  he 
treated  accordingiv.  All  nonconfidential 
written  submissions  will  hi;  available  lor 
public  inspection  at  tlm  Office  of  the 
Secretary  and  on  EUIS. 

This  action  is  taken  under  the 
authority  of  section  .337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U..S.C.  1337), 
and  of  .sections  201.10  and  210.8(c)  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (19  Ci'R  201.10  and  210.8(c)). 

Issinui;  27.  2012. 

By  order  of  the  Commis.sion. 

William  R.  Bishop, 

Supon'isorv  Unarin^s  and  Information 
Officer. 

|FR  D(m;.  2012-3148:i  l  ilMl  12-31-12;  8:45  ami 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[DN  2927] 

Certain  Cases  for  Portable  Electronic 
Devices;  Notice  of  Receipt  of 
Complaint;  Solicitation  of  Comments 
Relating  to  the  Public  Interest 

agency:  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  iiereby  given  that 
the  U.S.  International  Trade 
Commission  has  received  a  complaint 
entitled  Certain  Cases  For  Portable 
Electronic  Devices,  DN  2927;  the 
Commis.sion  is  soliciting  comments  on 
any  public  interest  issues  rai.sed  by  the 
complaint  jor  complainant’s  filing  under 
section  210.8(b)  of  the  Commission’s 
Rules  of  Practice  and  Proi:edure  (19  CKR 
210.8(b)). 

FOR  FURTHER  INFORMATION  CONTACT;  Lisa 
R.  Barton,  Acting  Secretary  to  the 
(knnmission,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC-  20436.  telephone  (202) 
205-2000.  The  public  version  of  the 
complaint  can  be  accessed  on  the 
Oimmi.ssion’s  electronic  docket  (EDI.S) 
at  http://e(iis.usitc.gov,  and  w'ill  be 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
International  Trade  (knnmi.ssion,  500  E 
.Street  .SW.,  Washington.  DC  20436, 
telephone  (202)  205-2000. 

Ceneral  information  concerning  the 
Commission  may  also  be  obtained  by 
acce.ssing  its  Internet  .server  [http:// 
w\v\\'.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission’s  electronic  docket  (EDI.S) 
at  http://edis.usitc.gov.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 


obtained  bv  contacting  the 
(Commission’s  TDD  terminal  on  (202) 
20.5-1810. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  recidvcid  a  complaint 
and  a  suhmission  |nirsuanl  to  section 
210.8(h)  of  the  C.ommission’s  Rules  of 
Practice  and  PnA:ednre  filed  on  behalf 
of  Speculative  Product  Design,  LL(’  on 
December  26,  2012.  The  complaint 
alleges  violations  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  in 
the  importation  into  the  United  .Slates, 
the  sale  for  importation,  and  the  .sale 
within  the  United  .States  after 
importation  of  certain  cases  for  portable 
electronic  devices.  'The  complaint 
names  as  respondents  (>lohal  Digital 
.Star  Industry,  Ltd.  of  China;  JWIN 
Electronics  Corp.,  (d/b/a  iLuv)  of  NY; 
Project  Horizon,  Inc.  (d/b/a  InMotion 
Entertainment)  of  KL;  .Superior 
Communications,  Inc.  (d/b/a  PureCear) 
of  CA;  and  jie  Sheng  Technology  of 
Taiwan. 

Proposed  respondents,  other 
interested  parties,  and  members  of  the 
public  are  invited  to  file  comments,  not 
to  exceed  five  (5)  pages  in  length, 
inclusive  of  attachments,  on  any  public 
intere.st  issues  raised  by  the  complaint 
or  section  210.8(b)  filing.  Comments 
should  address  whether  issuance  of  tiie 
relief  specifically  requested  hy  the 
complainant  in  this  investigation  w'»<,dd 
affect  the  public  health  and  welfare  in 
the  United  .States,  competitive 
ixmditions  in  the  United  States 
economy,  the  [iroduction  of  like  or 
directly  competitive  articles  in  the 
United  .Stales,  or  United  States 
con.su  mors. 

In  particular,  the  Commission  is 
interested  in  comments  that; 

(i)  Explain  how  the  articles 
potentially  subject  to  the  requested 
remedial  orders  are  u.sed  in  the  United 
.States; 

(ii)  identify  any  public  health,  safety, 
or  welfare  concerns  in  the  United  .States 
relating  to  the  requested  remedial 
orders; 

(iii)  identify  like  or  directly 
competitive  articles  that  conqilainant, 
its  licensees,  or  third  parties  make  in  the 
United  States  w'hich  could  replace  the 
subject  articles  if  they  were  to  be 
excluded; 

(iv)  indicate  w'hether  complainant, 
complainant’s  licensees,  and/or  third 
party  suppliers  have  the  capacity  to 
replace  the  volume  of  articles 
potentially  subject  to  the  requested 
exclusion  order  and/or  a  cease  and 
desist  order  within  a  commercially 
reasonable  time;  and 

(v)  explain  how’  the  requested 
remedial  orders  would  impact  United 
States  consumers. 


Written  submissions  mu.st  be;  filed  no 
later  than  bv  close  of  business,  eight 
calendar  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Tlnsre  will  be  further 
opportunities  for  comment  on  the 
public  interest  after  the  issuance  of  any 
final  initial  determination  in  this 
inve.stigation. 

Persons  filing  written  submissions 
mu.st  file  the  original  document 
electronically  on  or  before  the  deadlines 
stated  above  and  submit  8  true  paper 
copies  to  the  Office  of  the  .Secretary  by 
noon  the  next  day  pursuant  to  .section 
210.4(f)  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR 
210. 4(f)).  Submissions  .shonld  refer  to 
the  docket  number  (“Docket  No.  2927’’) 
in  a  prominent  place  on  the  cover  page 
and/or  the  first  page.  (.See  Handbook  for 
Electronic  Filing  Procerlures,  http:// 
wwiv.usitc.gov/secretarv/ 
fed  reg  notices/rules/ 
handbook j>n  electronic _filing.pdf\. 
Persons  with  questions  regarding  filing 
should  contact  the  Secretary  (202-205- 
2000). 

Any  person  desiring  to  submit  a 
document  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  All  such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  w'hy  the 
Commission  should  grant  such 
treatment.  See  19  CF’R  201.6.  Documents 
for  which  confidential  treatment  by  the 
Commission  is  properly  sought  will  be 
treated  accortlingly.  All  nonconfidential 
written  submissions  will  be  available  for 
public  inspection  at  the  Cffice  of  the 
.Secretary  and  on  EDI.S. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  of  sections  201.10  and  210.8(c)  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  201.10,  210.8(c)). 

By  order  of  the  ('.oinmission. 

Issued;  December  27,  2012. 

William  R.  Bishop, 

Saperx'isor}'  Hearings  and  In  formation 
Officer. 

(KR  Doc.  2012-31472  Filed  12-31-12;  8;45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-857] 

Certain  Reduced  Folate  Nutraceuticai 
Products  and  L*  Methyifolate  Raw 
Ingredients  Used  Therein:  Notice  of 
Commission  Determination  Not  To 
Review  an  Initial  Determination 
Granting  Complainants’  Unopposed 
Motion  for  Leave  To  Amend  the 
Complaint  and  Notice  of  Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  tt) 
review  an  ID  (Order  No.  4)  ot  the 
admini.strative  law  judge  (“ALJ”) 
granting  Complainants’  unopposed 
motion  for  leave  to  amend  the 
comj)laint  and  notice  of  investigation  in 
the  ahovn-captioned  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  A.  Worth,  Office  of  the  Ceneral 
Counsel,  U.S.  International  Trade 
Ciommission,  .‘iOO  E  Street  SW., 
Washington,  DC  2043R,  telephone  (202) 
20,5-.'U)6.'j.  Copies  of  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:4.'i  a.m.  to  5:1.5  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20430, 
telephone  (202)  205-2000.  General 
information  concerning  the  Commission 
may  afso  be  obtained  by  accessing  its 
Internet  server  (littp://w\vw. usitc.gov]. 
The  public  record  for  this  investigation 
may  he  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
cdis.usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  bo  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Commi.ssion  instituted  this  investigation 
on  October  16,  2012,  ba.sed  on  a 
complaint  filed  on  September  10,  2012, 
on  behalf  of  South  Alabama  Medical 
Science  Foundation  of  Mobile, 

Alabama;  Merck  &  Cie  of  Altdorf, 
Switzerland;  and  Pamlab  EEC  of 
Covington,  Louisiana  EEC  (collectively, 
“Complainants”).  77  FR  63336  (October 
16,  2012),  The  complaint  alleged 
violations  of  Section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C. 

1337,  in  the  sale  for  importation, 
importation,  or  sale  after  importation 
into  the  United  States  of  certain  folate 
nutraceuticai  products  and  l- 


methylfolate  raw  ingredients  used 
therein  that  infringe  one  or  more  of 
claims  37,  39,  40,  47,  66,  67,  73,  76,78- 
81,  83, 84,  86-89,  91, 92,  94-97,  99,  100, 
no.  111,  113,  117,  and  121  of  U.S. 

Patent  No.  5,997,915  (“the  ‘915  patent”); 
claims  22,  26,  and  32-38  of  U.S.  Parent 
No.  6,673,381  (“the ‘381  patent”); 
claims  1,  4-6,  and  15  of  U..S.  Patent  No. 
7,172,778;  and  claims  1-3,  5,  6,  8,  9,  Il¬ 
ls,  and  19-22  of  U.S.  Patent  No. 
6,011,040  (“the  ‘040  patent”).  The 
Commission's  notice  of  investigation 
named  as  respondents  Gnosis  SpA  of 
Desio,  Italy;  Gnosis  Bioresearch  SA  of 
Sant’Antonino,  Switzerland;  Gnosis 
USA  Inc.  of  Doylestown,  Pennsylvania; 
and  Macoven  Pharmaceuticals  EL(^  of 
Magnolia,  Texas. 

On  November  14,  2012,  Complainants 
filed  an  unopposed  motion  for  leave  to 
amend  the  Complaint  and  Notice  of 
Investigation  to  add  Viva 
Pharmaceuticals  EEC  as  a  respondent  in 
this  investigation  and  to  assert 
additional  claims  of  inducement  of 
infringement  with  regard  the  ‘915 
patent,  the  ‘381  patent,  and  the  ‘040 
patent  against  respondents  Gnosis  -SpA, 
Gnosis  Bioresearch  SA,  and  Gnosis 
USA,  Inc.  The  Complainants  argued 
good  cause  exisi  i  because  the  alleged 
activity  was  not  previously  known  to 
them,  and  that  there  would  be  no 
prejudice  to  the  parties  or  to  the  public 
interest. 

On  November  15,  2012,  the  ALJ 
issued  the  ID,  granting  the  motion.  No 
petitions  for  review  were  filed. 

Having  considered  the  ID  and  the 
relevant  portions  of  the  record,  the 
Commission  has  determined  not  to 
review  the  subject  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  of  section  210.42(h)  of  the 
Commi.ssion 's  Rules  of  Practice  and 
Procedure  (19  CFR  210.42(h)). 

By  order  of  the  Conunissioti. 

Issued;  December  13,  2012. 

William  K.  Bishop, 

Supcr\'isory'  Hearings  and  Information 
Ufficor. 

(FR  Oor.  2012-.'I1474  Filed  12-:n-12;  H:45  am) 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Interchangeable  Virtual 
Instruments  Foundation,  Inc. 

Notice  is  hereby  given  that,  on 
December  6,  2012,  pursuant  to  Section 


6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C.  4301  ct  scq.  (“the  Act”), 
Interchangeable  Virtual  Instruments 
Foundation,  Inc.  has  Filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  P’ederal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpo.se  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Spectrum 
Systementwicklung  Microelectronic 
GmbH,  Gro.sshansdorf,  GERMANY,  has 
been  added  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membershi})  or  planned 
activity  of  the  group  re.search  project. 
Membership  in  this  group  research 
project  remains  open,  and 
interchangeable  Virtual  Instruments 
Foundation,  Inc.  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  29,  2001,  Interchangeable 
Virtual  Instruments  Foundation,  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  Tlie  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  July  30,  2001  (66  FR 
39336). 

The  last  notification  was  filed  with 
the  Department  on  January  26,  2012.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  16,  2012  (77  FR  9266).  • 

Patricia  A.  Brink, 

Director  of  Civil  Enforcement,  Antitrust 
Division. 

IFR  Doc.  2()12-;n4ti8  Filed  12-:il-12;  H:4.'5  ani| 

BILLING  CODE  P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  ;  PXI  Systems  Alliance,  Inc. 

Notice  is  hereby  given  that,  on 
December  6,  2012,  pursuant  to  ScK;tion 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.G.  4301  et  seq.  (“the  Act”),  PXI 
Systems  Alliance.  Inc.  has  filed  w'ritten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  di.sclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitru.st  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Gonduant  Corporation, 
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l,oMgm(nit,  (X);  4Links  Limited.  Milton 
Keyne.s.  UNI  LLD  KINC'.DOM;  MagiQ 
Technologies.  .Sonnjrville.  MA; 
Tracewcll  Systems,  Westerville,  OH; 
Bcnjing  HWA-ITXdl  Information  System 
Co.  Ltd..  Beijing.  Shiiguanghuavuan, 
PEOBLE’S  REPUBLIC  OF  CHINA;  and 
Simbol  Test  Systems,  Inc..  Gatineau, 
Quebec,  (CANADA,  have  been  added  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  re.search  project. 
Membership  in  this  group  re.search 
project  remains  open,  and  PXl  .Systems 
Alliance,  Inc.  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  November  22,  2000,  PXl  Syst«!ms 
Alliance,  Inc.  filer!  its  original 
notification  pursuant  to  Section  G(a)  of 
the  Act.  The  Department  of  Justice 
publi.shed  a  notice  in  the  Federal 
Register  pursuant  to  Section  0(b)  of  the 
Act  on  March  8.  2001  (00  FK  1.3071). 

The  last  notification  was  filed  with 
the  Department  on  June  28,  2012.  A 
notice  w'as  published  in  the  Federal 
Register  pursuant  to  Section  0(b)  of  the 
Act  on  July  2.1.  2012  (77  FK  4301.5). 

Patricia  A.  Brink, 

Director  of  Civil  t'n  forconwnl.  Aniitnist 
Division. 

|FR  Ooi..  2012-:n4<i«  Filfid  12-;tl-l2;  M:45  aiii| 

BILLING  CODE  P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — DVD  Copy  Control 
Association 

Notice  is  hereby  given  that,  on 
December  3.  2012,  pursuant  to  Section 
0(a)  of  the  National  Cooperative 
Kesearr.h  and  Production  Act  of  1993. 

15  U.S.C.  4301  o1  snq.  (“the  Act”).  DVD 
Copy  (Control  Association  (“DVD  (XIA") 
has  filed  written  notifications 
simultaneouslv  with  the  Attorney 
(ieneral  and  the  Federal  Trade 
(Commission  disclosing  changes  in  its 
membership.  The  notifications  w'ere 
filed  for  the  purpose  of  extending  the 
All’s  provisions  limiting  the  rei;ovory  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
.Specifically,  CSR  Technology  Inc., 
.Sunnyvale,  (CA;  Guangdong  (Coagent 
Electronics  S&T  Co.,  Ltd.,  Guangdong. 
PEGPLE’S  REPUBLIC  OF  (CHINA;  Hong 
Kong  A.SA  Multimedia  Go..  Ltd.. 
Kowloon,  HONC;  KON(T-(CHINA; 
National  .Semiconductor  (Corporation, 
.Santa  (Clara,  (CA;  sMedio,  Inc.,  Tokyo, 


JAPAN;  and  VIXS  Systems  Inc., 

Toronto.  CANADA,  have  been  ailded  as 
parties  to  this  venture. 

Also,  Arts  Electronics  (Co.,  Ltd., 
Guangdong,  PEOPLE’S  REPUBLIC  OF 
CHINA;  DVD  (Club  Ltd.,  Mo.scovv, 
RU.S.SIA;  Forw'orld  Electronics  Co.,  Ltd., 
Taichung  (City,  TAIWAN;  Mimeos  VoF, 
Baarlo  Noord  Limburg,  THE 
NETHERLANDS;  Sonic  Solutions. 
Novato,  CA;  and  Zoran  (Corporation, 
Santa  (Clara,  (CA,  have  withdrawn  as 
parties  to  this  venture. 

In  addition,  Cinram  International  has 
changed  its  name  to  (Cinram  (Croup  Inc., 
Toronto,  (CANADA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  DVD  (C(CA 
intends  to  file  additional  w'ritten 
notifications  disclosing  all  changes  in 
membership. 

On  April  11,  2001,  DVD  CXCA  filed  its 
original  notification  pursuant  to  Section 
0(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  0(b)  of  the 
Act  on  August  3,  2001  (00  FR  40727). 

'I’he  last  notification  was  filed  with 
the  Department  on  August  24,  2012.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  .Section  0(b)  of  the 
Act  on  September  24.  2012  (77  FR 
58870). 

Patricia  A.  Brink, 

Diwrior  of  Civil  Enfon-onwnt.  Antitnisl 
Division. 

IFK  Ddi;.  2(U2-:il4e7  Filed  12-:U-12;  H:4,'i  nin| 

BILLING  CODE  P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 

SUMMARY:  NARA  is  giving  [uiblic  notic  e 
that  the  agency  has  submitted  to  (1MB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collecticiii  pursuant  to  the 
Pajierwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below' 
on  nr  before  February  1,  2013  to  be 
assured  of  consideration. 

ADDRESSES:  .Send  comments  to  Mr. 
Nicholas  A.  Fraser,  Desk  Officer  for 
NARA,  Office  of  Management  and 


Budget,  New’  Executive  Office  Building, 
Washington,  DC  20503;  fax:  202-39.5- 
51()7;  or  elei;tronically  mailed  to 
Nicholas  A.  FraseNPomb. eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  propo.sed  information 
collection  and  supporting  .statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1094  or 
fax  number  301-713-7409. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperw'ork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  propo.sed 
collection  for  this  information  collection 
on  Augu.st  21,  2012  (77  FR  50532).  No 
comments  were  received.  NARA  has 
sidnnitted  the  described  information 
collection  to  (3MB  for  approval. 

In  response  to  this  notice,  comments 
and  sugge.stions  should  address  one  or 
more  of  the  following  points:  (a) 

Whether  the  proposed  information 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA’s  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
.  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
i:ollectinn  of  information  on 
respondents,  including  the  use  of 
information  technology:  and  (e)  whether 
small  busines.ses  are  affected  by  these 
collections.  In  this  notice,  NARA  is 
.soliciting  comments  concerning  the 
follow'ing  information  collection: 

1.  Title:  Forms  Relating  to  (Civilian 
.Service  Records. 

OMB  number:  3095-0037. 

Agency  form  number:  NA  Forms 
13022,  13004,  130()8. 

Type  of  review:  Regular. 

Aff^ected  public:  F’ormer  Federal 
civilian  employees,  their  authorized 
representatives,  state  and  local 
governments,  and  businesses. 

Estimated  number  of  respondents: 
32,000. 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion, 
when  individuals  desire  to  acquire 
information  from  Federal  civilian 
em|)loyee  personnel  or  medical  records. 

Estimated  total  annual  burden  hours: 
2.071  hours. 

Abstract:  In  accordance  with  rules 
issued  by  the  Office  of  Personnel 
Management,  the  National  Personnel 
Records  (Center  (NPR(d  of  the  National 
Archives  and  Records  Administration 
(NARA)  administers  Official  Personnel 
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Folders  (OFF)  and  Employee  Medical 
Folders  (EMF’)  of  former  F’ederal  civilian 
employees.  Wlien  former  F’ederal 
civilian  employees  and  other  authorized 
individuals  request  information  from  or 
copies  of  documents  in  OFF  or  EMF’, 
they  must  provide  in  forms  or  in  tetters 
certain  information  about  the  employee 
and  the  nature  of  the  reque.st.  The  NA 
F’orm  13022,  Returned  Request  Form,  is 
u.sed  to  request  additional  information 
about  the  former  Fed(;ral  employee.  The 
NA  Form  13064,  Reply  to  Request 
Involving  Relief  Agencies,  is  used  to 
request  additional  information  about  the 
former  relief  agency  employee.  'I’he  NA 
Form  13068,  Walk-In  Request  for  OFM 
Records  or  Information,  is  used  by 
members  of  the  public,  with  proper 
authorization,  to  request  a  copy  of  a 
Fersonnel  or  Medical  record. 

2.  Title:  Volunteer  .Service 
Application. 

OM/1  number:  309.'i-0060. 

Agency  form  number:  NA  F’orms 
6045,  6045a,  6045h.  and  6045c. 

Type  of  review:  Regular. 

Affected  public:  Individuals  or 
households. 

Estimated  number  of  respondents: 
500. 

Estimated  time  per  response:  25 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
208  hours. 

Abstract:  NARA  uses  volunteer 
resources  to  enhance  its  services  to  the 
public  and  to  further  its  mission  of 
providing  ready  access  to  e.ssential 
evidence.  Volunteers  assist  in  outreach 
and  public  programs  and  provide 
technical  and  research  support  for 
administrative,  archival,  library,  and 
curatorial  staff.  NARA  uses  a  standard 
way  to  recruit  volunteers  and  assess  the 
qualifications  of  potential  volunteers. 
The  NA  Form  6045,  Volunteer  .Service 
Application,  is  u.sed  by  members  of  the 
public  to  signal  their  interest  in  being  a 
NARA  volunteer  and  to  identify  their 
qualifications  for  this  work.  Once  the 
applicant  has  been  selected,  the  NA 
Form  6045a,  Standards  of  Conduct  for 
Volunteers,  NA  Form  6045b,  Volunteer 
or  Intern  Emergency  and  Medical 
Consent,  NA  Form  6045c,  Volunteer  or 
Intern  Confidentiality  Statement,  are 
filled  out. 

Dated:  December  6,  2012. 

Michael  L.  Wa.sh, 

Executive  for  Information  Services/ClO. 

(KR  Doc.  2012-314S8  Filed  12-31-12;  8:45  arn| 

BILLING  CODE  7515-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-445  and  50-446;  NRC- 
2012-0301] 

Consideration  of  Approval  of 
Application  Containing  Sensitive 
Unclassified  Non-Safeguards 
Information  Regarding  Proposed 
Energy  Future  Holdings  Corporation 
Internal  Restructuring 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Request  for  indirect  licen.se 
transfer;  opportunity  for  hearing,  to 
petition  for  leave  to  intervene,  and  to 
comment;  order. 


DATES:  Commenls  must  he  filed  by 
February  1, 2013.  Requests  for  a  hearing 
or  leave  to  intervene  must  be  filed  by 
January  22,  2013.  Any  potential  party  as 
defined  in  §2.4  of  Title  10  of  the  Codes 
of  Federal  Regulations  (10  CFR)  who 
believes  access  to  .Sensitive  Unclassified 
Non-Safeguards  Information  (.SUNSI)  is 
necessary  to  respond  to  this  notice  must 
request  document  af:cess  by  January  14, 
2013. 

ADDRESSES:  You  may  access  information 
and  comment  submissions  related  to 
this  document,  which  the  NRC 
possesses  and  is  publicly  available,  by 
.searching  on  http://www.regulations.gov 
under  Docket  ID  NRC-201 2-0301.  You 
may  submit  comments  by  any  of  the 
following  methods  (unless  this 
document  describes  a  different  method 
for  submitting  comments  on  a  specific 
subject); 

•  Federal  rulemaking  Web  site:  Go  to 
http://wi\'w.regulations.gov  and  search 
for  Docket  ID  NRC-201 2-0301.  Addre.ss 
questions  about  NRC  dockets  to  Carol 
Gallagher;  telephone;  301-492-3668; 
email:  Carol.Gallagher@nrc.gov. 

•  Mail  comments  to:  Cindy  Bladey, 
Chief,  Rules,  Announcements,  and 
Directives  Branch  (RADB),  Office  of 
Administration,  Mail  Stop:  TWB-0.5- 
BOIM,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

•  Fax  comments  fo:  RADB  at  301- 
492-3446. 

For  additional  direction  on  accessing 
information  and  submitting  comments, 
.see  “Accessing  Information  and 
Submitting  Comments”  in  the 

SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Balwant  K.  Singal,  Office  of  Nuclear 
Reactor  Regulation,  IJ.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  telephone:  301-415-3016; 
email:  Balwant.Singal@nrc.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Accessing  Information  and 
Submitting  Comments 

A.  Accessing  Information 

Floa.se  refer  to  Docket  ID  NRC-201 2- 
0301  when  contacting  the  NRC  about 
the  availability  of  information  regarding 
this  document.  You  may  access 
information  related  to  tliis  document, 
which  the  NRC  posses.ses  and  is 
publicly  available,  by  any  of  the 
following  methods: 

•  Federal  Rulemaking  Web  Site:  Co  to 
http://www.regulations.gov  and  search 
for  Docket  ID  NR(:-201 2-0301. 

•  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS):  You  may  access  publicly 
available  documents  online  in  the  NRC 
Library  at  btlp://www. nrc.gov/reading- 
rm/adams.btml.  To  begin  the  search, 
select  “ADAM.S  Fublic  Documents”  and 
then  .select  “Begin  Web-based  ADAM.S 
.Search.”  F’or  problems  with  ADAMS, 
please  contact  the  NRC.’s  Fublic 
Document  Room  (FDR)  reference  staff  at 
1-800-397-4209,  301-^1.5-4737,  or  by 
email  to  pdr.resource@nrc.gov.  Fortions 
of  the  application  dated  October  11, 
2012,  contain  proprietary  information, 
and  accordingly,  tho.se  portions  are 
being  w'ithheld  from  public  di.sciosure. 

A  redacted  version  of  the  October  11, 
2012,  application  is  available  in 
ADAM.S  under  Accession  No. 
MLl23i2Al57.  The  supplemental  letter 
dated  October  24,  2012,  is  publicly 
available  in  ADAM.S  under  Acce.ssion 
No.  ML12312A071. 

•  NRC’s  PDR:  You  may  examine  and 
j)urcba.se  copies  of  public  documents  at 
the  NRC’s  FDR,  Room  01-F21,  One 
White  Flint  North,  11555  Rockville 
Fike,  Rockville,  Maryland  20852. 

B.  Submitting  Comments 

Flease  include  Docket  ID  NRC-201 2- 
0301  in  the  subject  line  of  your 
comment  submission,  in  order  to  ensure 
that  the  NRC  is  able  to  make  your 
c:omment  submi.s.sion  available  to  the 
public  in  this  docket. 

The  NRC  cautions  you  not  to  include 
identifying  or  contact  information  that 
you  do  not  want  to  be  publicly 
disclo.sed  in  your  comment  submission. 
The  NRC  will  post  all  comment 
submissions  at  http:// 
www.regulations.gov  as  well  as  enter  the 
comment  submi.ssions  into  ADAMS. 

The  NRC  does  not  routinely  edit 
comment  submissions  to  remove 
identifying  or  contact  information. 

If  you  are  requesting  or  aggregating 
comments  from  other  persons  for 
submission  to  the  NRC,  then  you  .should 
inform  tho.se  persons  not  to  include 
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identifying  or  contact  information  that 
they  do  not  want  to  be  publicly 
disclosed  in  their  comment 
submissions.  Your  request  should  state 
that  the  NRC  does  not  routinely  edit 
comment  submissions  to  remove  such 
information  before  making  the  comment 
submissions  available  to  the  public  or 
entering  the  comment  submissions  into 
ADAMS. 

II.  Introduction 

The  IJ.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  an  order  under  §  50.80 
approving  the  indirect  transfer  of 
control  of  the  Facility  Operating  License 
Nos.  NPF-87  and  NPF-89,  respectively, 
for  the  Comanche  Peak  Nuclear  Power 
Plant,  Units  1  and  2  (CPNPP),  currently 
held  by  Luminant  Ceneration  Company 
l.LC,  as  owner  and  licensed  operator. 

The  indirect  transfer  of  i:ontrol  would 
result  from  the  proposed  conversion  of 
Energy  Future  Competitive  Holdings 
Company  (EFCH)  converting  from  a 
Texas  corporation  tq  a  Delaware  limited 
liability  corporation. 

According  to  the  application  dated 
October  11,  2012,  filed  by  Luminant 
Ceneration  Company  LLC,  acting  on 
behalf  of  Energy  Future  Holdings 
Corporation  (EFH),  EFCH,  'I’exas 
Competitive  Electric  Holdings  Company 
LLC,  and  Luminant  Holding  C'ompany 
LLC,  the  applicants,  .seek  approval 
pursuant  to  10  (T’R  50.80  of  the  indirect 
transfer  of  c:ontrol  of  t3’NPP,  Facility 
Operating  Licensi;  Nos.  NPF’-87  and 
NPF-89.  The  transfers  also  involve  the 
general  license  for  CPNPP  Independent 
Spent  Fuel  Storage  I-’acility  Installation 
Facility. 

The  EF’C'H  will  conv(>rt  from  a  'I’exas 
corporatif»n  to  a  Delaware  limited 
liability  corporation.  Following  the 
ct»nversion.  EFCH  will  remain  a  wholly 
owned  subsidiary  of  EF’H,  and  EI’H  will 
retain  the  .same  assets,  liabilities, 
owners,  board  of  directors,  and 
management.  3’here  will  be  no  change  of 
control  of  EFH,  EFCH,  or  Luminant 
Power  as  a  result  of  this  internal 
restructuring. 

No  |)hysical  changes  to  the  (]PNI’P 
facilities  or  operational  f;hanges  are 
being  proposed  in  the  a{)plication. 

I’ursuant  to  10  (il-’R  50.80,  no  licen.se, 
or  any  right  thereumler,  .shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unle.ss  the  (iommi.ssion  shall 
give  its  f:ons(int  in  writing.  The 
Commission  will  approve  an 
application  for  the  indirect  transfer  of  a 
license,  if  the  C'.ommission  determines 
that  the  proposed  transfer  will  not  afhict 
the  qualifications  of  the  licenset;  to  hold 
the  license,  and  that  the  transfer  is 


otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  theretc). 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

III.  Opportunity  to  Request  a  Hearing; 
Petition  for  Leave  To  Intervene 

Within  20  d.ays  from  the  date  of 
publication  of  this  notice,  any  person(s) 
whose  interest  may  be  affected  by  the 
Commission’s  action  on  the  application 
may  request  a  hearing  and  intervention 
via  electronic  submission  through  the 
NRC’s  E-filing  system.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission’s  rules  of  practice 
.set  forth  in  Subpart  C  “Rules  of  Ceneral 
Applicability;  Hearing  Requests, 

Petitions  to  Intervene,  Availability  of 
Documents,  Selection  of  Specific 
Hearing  Procedures,  Presiding  Officer 
Flowers,  and  General  Hearing 
Management  for  NR(]  Adjudicatory 
Hearings,”  of  10  (3'’R,  I’art  2.  In 
[jarticular,  such  req\iests  and  petitions 
must  comply  with  the  requirements  .set 
forth  in  10  CFR  2. .109,  which  is 
available  at  the  NRC’s  PDR,  located  at 
01F21.  11555  Rockville  Pike  (first 
lloor),  Rockville,  Maryland  208.52.  The 
NRC.  rijgulations  are  acce.ssible 
electronically  from  the  NRC  l.ilirary  on 
the  NRC’s  public  Web  site  at  http:// 
w\vw.niv.g(}v/re(j(ling-nii/(]oc- 
collrctions/cfr/. 

A  .State,  local  governmental  body, 
Federally-nscognized  Indian  Tribi!,  or 
agency  thereof  may  submit  a  petition  to 
the  Commission  to  participate  as  a  party 
under  10  CFR  2.309(h)(1)  and  (2).  The 
petition  should  state  the  natiin;  and 
extent  of  the  petitioner’s  inton?st  in  the 
proc(!eding.  The  j)etition  should  he 
submitted  to  the  Commission  by  lanuarv 
22,  2013.  The  petition  must  be  filed  in 
accordance  with  the  filing  instrii(;tions 
in  .section  IV  of  this  document,  and 
should  meet  the  reqninmients  lor 
pcititions  for  hjave  to  interv«*ne  set  forth 
in  this  section,  except  that  und(;r 
2.309(h)(2)  a  .State,  local  governmental 
body,  or  F(!derallv-ret;ognized  Indian 
tribe  does  not  need  to  address  tlu* 
standing  reqtnrements  in  10  (iFR 
2.30tF(d)  if  the  facility  is  located  within 
its  bonndari(;s.  A  .State,  lot:al 
governmental  body.  Federally- 
recognized  Indian  Tribe,  or  agency 
thereof  may  al.so  have  tlu;  opportunity  to 
participate  under  10  (il'R  2.315(c). 

R<!quest.s  for  hearing,  petitit)ns  for 
leave  to  intervene,  and  motions  for  leave 
to  file  new  or  amended  contentions  that 


are  filed  after  the  20-day  deadline  will 
not  be  entertained  ab.sent  a 
determination  by  the  presiding  officer 
that  the  filing  demonstrates  good  cause 
by  .satisfying  the  following  three  factors 
in  10  CFR  2.309(c)(1);  (i)  The 
information  upon  which  the  filing  is 
ba.sed  was  not  previously  available;  (ii) 
the  information  upon  which  the  filing  is 
based  is  materially  different  from 
information  previously  available:  and 
(iii)  the  filing  has  been  submitted  in  a 
timely  fashion  based  on  the  availability 
of  the  sub.sequent  information. 

IV.  Electronic  Submissions  (E-Filing) 

All  documents  filed  in  NRC 
adjudicatory  proceedings,  including  a 
reque.st  for  hearing,  a  petition  for  leave 
to  intervene,  any  motion  or  other 
document  filed  in  the  proceeding  prior 
to  the  submi.ssion  of  a  reque.st  for 
hearing  or  petition  to  intervene,  and 
flocuments  filed  by  interested 
governmental  entities  parti(;ipating 
under  10  CFR  2.315(c),  must  bo  filed  in 
accordance  with  the  NRC’s  E-Filing  rule 
(72  FR  49139;  August  28.  2007).  The  E- 
Filing  process  requires  participants  to 
submit  and  .serve  all  adjudicatory 
documents  over  the  Internet,  or  in  some 
cases  to  mail  copies  on  electronic 
storage  media.  Participants  may  not 
submit  paper  copies  of  their  filings 
unless  they  .seek  an  exemption  in 
accordance  with  the  procedures 
de.scribed  belowc 

'I'o  comply  with  the  procedural 
requirements  of  E-Filing,  at  least  10 
days  prior  to  the  filing  deadline,  the 
participant  should  contact  the  Office  of 
the  .Secretary  by  email  at 
h(mring.dn(:ket@nrc.gov,  or  by  telephone 
at  301-415-1677,  to  request  (1)  a  digital 
identification  (ID)  certificate,  which 
allows  the  participant  (or  its  counsel  or 
re|)resentative)  to  digitally  sign 
documents  and  access  the  E-.Submittal 
server  for  any  proceeding  in  which  it  is 
participating;  and  (2)  advise  the 
.Secretary  that  the  participant  will  be 
submitting  a  request  or  petition  for 
hearing  (even  in  instances  in  which  the 
participant,  or  its  counsel  or 
representative,  already  holds  an  NRC- 
issiied  digital  ID  certificate).  Ba.sed  upon 
this  inhjrmation,  the  .Secretary  will 
establish  an  electronic  docket  for  the 
hearing  in  this  proceeding  if  the 
.Se(;rotarv  has  not  already  established  an 
electronic  docket. 

Information  about  applying  for  a 
digital  ID  certificate  is  available  on  the 
NEC’s  public  Web  site  at  http:// 

lire. gov/sit  fi-help/t;-suhinitt(ils/ 
(ipply-rcrtificdtes.htinl.  System 
r(!quin;ments  (or  accessing  the  E- 
.Sulmiittal  server  are  detailed  in  the 
NR(7.s  “Guidance  for  Electronic 
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Submission,”  which  is  availahlt;  on  the 
NRC’s  public  \A/eb  site  at  http:// 
vx'ww.nrc. gov/sit  f;-help/e- 
suhniitlals.htinl.  Participants  may 
attempt  to  use  otlier  software  not  listed 
on  the  Web  site,  but  should  note  that  the 
NRCs  E-Filing  system  does  not  support 
unlisted  software,  and  the  NRC  Meta 
System  Help  Desk  will  not  be  ,'ible  to 
offer  assistance  in  using  unlisted 
software. 

If  a  participant  is  electronically 
submitting  a  document  to  the  NRC  in 
accordance  with  the  E-Filing  rule,  the 
participant  must  file  the  document 
using  the  NRC’s  online,  Web-ba.sed 
submission  form.  In  order  to  serve 
documents  through  the  Electronic 
Information  Exchange  System,  users 
will  be  required  to  install  a  Web 
browser  plug-in  from  the  NRC’s  public 
Web  site.  Further  information  on  the 
Web-based  submission  form,  including 
the  installation  of  the  Web  browser 
plug-in,  is  available  on  the  NRC’s  public 
Web  site  at  http://www.nrc.gov/sitp- 
help/p-submittals.html. 

Once  a  participant  has  obtained  a 
digital  ID  certificate  and  a  docket  has 
been  created,  the  participant  can  then 
submit  a  request  for  hearing  or  petition 
for  leave  to  intervene.  Submissions 
should  be  in  Portable  Document  Format 
(PDF)  in  accordance  with  NRC  guidance 
available  on  the  NRC’s  public  Web  site 
at  http:// www.nrc.gov/site-help/e- 
subinittals.htinl.  A  filing  is  considered 
complete  at  the  time  the  documents  are 
submitted  through  the  NRC’s  E-Filing 
system.  To  be  timely,  an  electronic 
filing  must  be  submitted  to  the  E-Filing 
system  no  later  than  11:59  p.m.  Eastern 
Time  on  the  due  date.  Upon  receipt  of 
a  transmission,  the  E-Filing  .system 
time-stamps  the  document  and  sends 
the  submitter  an  email  notice 
confirming  receipt  of  the  document.  The 
E-Filing  system  also  distributes  an  email 
notice  that  provides  access  to  the 
document  to  the  NRC’s  Office  of  the 
General  Counsel  and  any  others  who 
have  advised  the  Office  of  the  Secretary 
that  they  wish  to  participate  in  the 
proceeding,  so  that  the  filer  need  not 
serve  the  documents  on  those 
participants  separately.  Therefore, 
applicants  and  other  participants  (or 
their  counsel  or  repre.sentative)  must 
apply  for  and  receive  a  digital  ID 
certificate  before  a  hearing  request/ 
petition  to  intervene  is  filed  so  that  they 
can  obtain  access  to  the  document  via 
the  E-Filing  system. 

A  person  filing  electronically  using 
the  NRC’s  adjudicatory  E-Filing  system 
may  seek  assistance  by  contacting  the 
NRC  Meta  System  Help  Desk  through 
the  “Contact  Us”  link  located  on  the 
NRC’s  public  Web  site  at  http:// 


www.nrc.gov/site-help/e- 
siihinittnls.htinl,  by  email  to 
MSI1D.nesource@nrc.gov,  or  by  a  toll- 
free  call  to  l-86r>-fi72-7r>4().  the  NRC 
Meta  .System  Help  Diisk  is  available 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday, 
excluding  government  holidays. 

Participants  who  believe  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  must  file  an 
exemption  request,  in  accordance  with 
10  CFR  2.302(g),  with  their  initial  paper 
filing  requesting  authorization  to 
continue  to  submit  documents  in  paper 
format.  Such  filings  mu.st  be  submitted 
by:  (1)  First  class  mail  addres.sed  to  the 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555— 
0001,  Attention:  Rulemaking  and 
Adjudications  Staff;  or  (2)  courier, 
express  mail,  or  expedited  delivery 
service  to  the  Office  of  the  Secretary, 
Sixteenth  Floor,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland,  20852,  Attention: 

Rulemaking  and  Adjudications  Staff 
Participants  filing  a  document  in  this 
manner  are  responsible  for  serving  the 
document  on  all  other  participants. 
Filing  is  considered  complete  by  first- 
class  mail  as  of  the  lime  of  deposit  in 
the  mail,  or  by  courier,  express  mail,  or 
expedited  delivery  service  upon 
depositing  the  document  with  the 
provider  of  the  service.  A  presiding 
officer,  having  granted  an  exemption 
request  from  using  E-Filing,  may  require 
a  participant  or  party  to  use  E-Filing  if 
the  presiding  officer  subsequently 
determines  that  the  reason  for  granting 
the  exemption  from  use  of  E-Filing  no 
longer  exists. 

Documents  submitted  in  adjudicatory 
proceedings  will  appear.in  NRC’s 
electronic  hearing  docket  which  is 
available  to  the  public  at  http:// 
ehdl  .nrc.gov/ehd/,  unless  excluded 
pursuant  to  an  order  of  the  Commission, 
or  the  presiding  officer.  Participants  are 
requested  not  to  include  personal 
privacy  information,  such  as  social 
security  numbeis,  home  addresses,  or 
home  phone  numbers  in  their  filings, 
unless  an  NRC  regulation  or  other  law 
requires  submission  of  such 
information.  With  respect  to 
copyrighted  works,  except  for  limited 
excerpts  that  serve  the  purpose  of  the 
adjudicatory  filings  and  would 
constitute  a  Fair  Use  application, 
participants  are  requested  not  to  include 
copyrighted  materials  in  their 
submission. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 


that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

Within  30  days  from  the  date  of 
[)ublicalion  of  this  notice,  persons  may 
submit  written  comments  regarding  the 
licen.se  transfer  application,  as  provided 
for  in  10  CFR  2.1305.  The  Commission 
will  consider  and,  if  appropriate, 
respond  to  these  comments,  but  such 
comments  will  not  otherwi.se  constitute 
part  of  the  decisional  record.  Comments 
should  be  submitted  to  the  Secretary, 
U..S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice. 

For  further  details  with  re.spect  to  this 
apj)lication,  see  the  applicatjon  dated 
October  11,  2012,  as  supplemented  by 
letter  dated  October  24,  2012. 

Order  Imposing  Procedures  for  Access 
to  Sensitive  Unclassified  Non- 
Safeguards  Information  for  Contention 
Preparation. 

A.  This  Order  contains  instructions 
regarding  how  potential  parties  to  this 
proceeding  may  request  access  to 
documents  containing  Sensitive 
Unclassified  Non-Safeguards 
Information  (SUNSl). 

B.  Within  10  days  after  publication  of 
this  notice  of  hearing  and  opportunity  to 
petition  for  leave  to  intervene,  any 
potential  party  who  believes  access  to 
SUN.SI  is  necessary  to  respond  to  this 
notice  may  request  such  access.  A 
“potential  party”  is  any  person  who 
intends  to  participate  as  a  party  by 
demonstrating  standing  and  filing  an 
admissible  contention  under  10  CFR 
2.309.  Requests  for  access  to  SUNSl 
submitted  later  than  10  days  after 
publication  will  not  be  considered 
absent  a  showing  of  good  cause  for  the 
late  filing,  addre.ssing  why  the  request 
could  not  have  been  filed  earlier. 

C.  The  requestor  shall  submit  a  letter 
requesting  permission  to  access  SUNSl 
to  the  Office  of  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff, 
and  provide  a  copy  to  the  Associate 
General  Counsel  for  Hearings, 
Enforcement  and  Administration,  Office 
of  the  General  Counsel,  Washington,  DC 
2055.5-0001.  The  expedited  delivery  or 
courier  mail  address  for  both  offices  is: 
U.S.  Nuclear  Regulatory  Commission, 
11555  Rockville  Pike,  Rockville, 
Maryland  20852.  The  email  address  for 
the  Office  of  the  Secretary  and  the 
Office  of  the  General  Counsel  are 
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/ leanng.Dockot@n rc.gov  and 
( )CCmaHcentcr@nrc.guv,  respectively. ' 
The  request  must  include  the  following 
information: 

(1)  A  description  of  the  licensing 
action  with  a  citation  to  this  Federal 
Register  notice: 

(2)  The  name  and  address  of  the 
potential  party  and  a  description  of  the 
potential  party’s  particularized  interest 
that  could  be  harmed  by  the  action 
identified  in  C.(l);  and 

(3)  The  identity  of  the  individual  or 
entity  requesting  access  to  .SUNSl  and 
the  requestor’s  basis  for  the  need  for  the 
information  in  order  to  meaningfully 
participate  in  this  adjudicatory 
prot:eeding.  In  particular,  the  request 
must  explain  w'hv  publicly  available 
versions  of  the  information  requested 
would  not  be  sufficient  to  provide  the 
basis  and  specific;ity  for  a  proffered 
contention. 

n.  Based  on  an  evaluation  of  the 
information  submitted  under  paragraph 
C.(3)  the  NRC  staff  will  determine 
within  10  days  of  rej;eipt  of  the  request 
w’hether; 

(1)  There  is  a  reasonable  basis  to 
believe  the  petitioner  is  likely  to 
establish  standing  to  participate  in  this 
NRC  proceeding;  and 

(2)  The  requestor  has  established  a 
legitimate  need  for  access  to  SIJNSI. 

E.  If  the  NRC  staff  determines  that  the 
njquestor  satisfies  both  D.(1)  and  D.(2) 
above,  the  NR('  staff  w'ill  notify  the 
requestor  in  writing  that  access  to 
SUNSl  has  been  granted.  'I’he  written 
notification  will  contain  instructions  on 
how  the  requestor  may  obtain  copies  of 
tbe  requested  documents,  and  any  other 
conditions  that  may  apply  to  access  to 
those  documents.  'I  hese  conditions  may 
include,  but  are  not  limited  to,  the 
signing  of  a  Non-Disclosure  Agreement 


or  Affidavit,  or  Protective  Order  ^  Slitting 
forth  terms  and  conditions  to  prevent 
the  unauthorized  or  inadvertent 
disclosure  of  SUNSl  by  each  individual 
who  will  be  granted  access  to  SUNSl. 

F.  Filing  of  (Contentions.  Any 
contentions  in  the.se  proceedings  that 
are  based  upon  the  information  received 
as  a  result  of  the  reipie.st  made  for 
.SUN.SI  must  be  filed  by  the  requestor  no 
later  than  20  days  after  the  requestor  is 
granted  access  to  that  information. 
However,  if  more  than  20  days  remain 
between  the  date  the  petitioner  is 
granted  access  to  the  information  and 
the  deadline  for  filing  all  other 
contentions  (as  established  in  the  notice 
of  hearing  or  opportunity  for  hearing), 
the  jjetitioner  may  file  its  .SUNSl 
contentions-by  that  later  deadline.  This 
provision  does  not  extend  the  time  for 
filing  a  request  for  a  hearing  and 
petition  to  inter*'ene,  which  must 
iximply  with  the  requirements  of  10  (CFR 
2.309. 

U.  Review  of  Denials  of  Access. 

(1)  If  the  request  for  access  to  SUN.SI 
is  denied  by  the  NRC  staff  either  after 
a  determination  on  standing  and  need 
for  access,  or  after  a  determination  on 
trustworthiness  and  reliability,  the  NR(C 
staff  shall  immediately  notify  the 
requestor  in  writing,  briefly  stating  the 
reason  or  reasons  for  the  denial. 

(2)  The  requestor  may  challenge  the 
NRC,  staff s  adverse  determination  by 
filing  a  challenge  within  .5  days  of 
receipt  of  that  determination  with:  (a) 
Tbe  presiding  officer  designated  in  this 
prf)ceeding:  (b)  if  no  presiding  officer 
has  been  appointed,  the  (Chief 
Administrative  Judge,  or  if  he  or  she  is 
unavailable,  another  administrative 
judge,  or  an  administrative  law  judge  . 
with  jurisdiction  pursuant  to  10  CFR 


2.318(a);  or  (c)  if  another  officer  lias 
been  designated  to  rule  on  information 
access  i.ssues,  with  that  officer. 

H.  Review  of  (Grants  of  Access.  A 
party  other  than  the  requestor  may 
f:hallenge  an  NRC  staff  determination 
granting  access  to  SUNSl  who.se  relea.se 
would  harm  that  party’s  interest 
independent  of  the  proceeding.  Such  a 
challenge  mu.st  be  filed  w'ith  the  Chief 
Administrative  judge  within  .8  days  of 
the  notification  by  the  NRC  staff  of  its 
grant  of  access. 

If  challenges  to  the  NRC  staff 
determinations  arc  filed,  these 
procedures  give  w'ay  to  the  normal 
process  for  litigating  disputes 
concerning  access  to  information.  The 
availability  of  interlocutory  review  by 
the  Commission  of  orders  ruling  on 
such  NRC  staff  determinations  (whether 
granting  or  denying  access)  is  governed 
hy  10  CFR  2.311.^ 

I.  The  (Commission  expects  that  the 
NR(C  staff  and  presiding  officers  (and 
any  other  reviewing  officers)  wdll 
consider  and  resolve  requests  for  access 
to  SUNSl,  and  motions  for  protective 
orders,  in  a  timely  fashion  in  order  to 
minimize  any  unnecessary  delays  in 
identifying  those  petitioners  who  have 
standing  and  w'ho  have  propounded 
contentions  meeting  the  specificity  and 
basis  requirements  in  10  CFR  Part  2. 
Attachment  1  to  this  Order  summarizes 
the  general  target  schedule  for 
processing  and  resolving  reque.sts  under 
the.se  procedures. 

It  is  so  ordered. 

Dated  at  Rockville,  Marylaml,  this  26th  day 
of  De(:einl)er,  201 2. 

Foe  tlio  Niicdear  Regulatory  (Commission. 
Andrew  L.  Bates, 

Acting  Secretary  of  the  (ininniission. 


Attachment  1— General  Target  Schedule  for  Processing  and  Resolving  Requests  for  Access  to  Sensitive 
Unclassified  Non-Safeguards  Information  in  This  Proceeding 

Day  Event/activity 

0 .  i  Publication  of  Federal  Register  notice  of  hearing  and  opportunity  to  petition  for  leave  to  intervene,  including  order  with  in¬ 

structions  (or  access  requests. 

10 .  Deadline  for  submitting  requests  for  access  to  Sensitive  Unclassified  Non-Safeguards  Information  (SUNSl)  with  information; 

Supporting  the  standing  of  a  potential  party  identified  by  name  and  address;  describing  the  need  for  the  information  in  order 
for  the  potential  party  to  participate  meaningfully  in  an  adjudicatory  proceeding. 

20 .  Deadline  for  submitting  petition  for  intervention  containing;  (i)  Demonstration  of  standing,  (ii)  all  contentions  whose  formulation 

does  not  require  access  to  SUNSl  (+25  Answers  to  petition  for  intervention;  +7  requestor/petitioner  reply). 


'  Whiln  a  nH^uosI  for  hoariiig  or  petition  to 
intervene  in  this  puK mailing  must  complv  with  the 
filing  requintnients  of  the  NKC’s  “E-Filing  Rule.” 
the  initial  request  to  access  SKNSl  under  these 
procedures  sliould  l>e  submitted  as  de.sc.rihed  in  this 
paragrapli. 


^  Anv  motion  lor  I’rolective  Order  or  draft  Non- 
Uisilosure  Affidavit  or  Agreement  for  .SliNSI  must 
lie  filed  with  tlie  presiding  officer  or  the  Chief 
Administrative  Judge  if  the  jiresiding  officer  has  not 
vet  lieen  designated,  witliin  .1(1  days  of  the  deadline 
for  the  receipt  of  the  written  access  request. 


*Kn(|ue.slors  should  note  that  the  filing 
reipiirements  of  the  NRC’s  E-Filing  Rule  (72  FR 
49139:  August  28,  2007)  apply  to  appeals  of  NRC 
staff  determinations  (Itccause  they  must  be  ser\'ed 
on  a  presiding  officer  or  the  Commission,  as 
applicable),  but  not  to  the  initial  SUN.SI  reque,st 
submitted  to  the  NRC  staff  under  these  procedures. 


Federal  Register/ Vol.  78,  No.  1  / Wednesday,  January  2,  2013/Notices 


123 


Attachment  1— General  Target  Schedule  for  Processing  and  Resolving  Requests  for  Access  to  Sensitive 
Unclassified  Non-Safeguards  Information  in  This  Proceeding— Continued 


Day 


Event/activity 


20 


25 


30 

40 

A 


A  +  3  . 
A  +  23 


A  +  48  . 
A  +  55  . 
>A  +  55 


Nuclear  Regulatory  Commission  (NRC)  staff  informs  the  requestor  of  the  staff's  determination  whether  the  request  for  access 
provides  a  reasonable  basis  to  believe  standing  can  be  established  and  shows  need  for  SUNSI.  (NRC  staff  also  informs 
any  party  to  the  proceeding  whose  interest  independent  of  the  proceeding  would  be  harmed  by  the  release  of  the  informa¬ 
tion.)  If  NRC  staff  makes  the  finding  of  need  for  SUNSI  and  likelihood  of  standing,  NRC  staff  begins  document  processing 
(preparation  of  redactions  or  review  of  redacted  documents). 

If  NRC  staff  finds  no  “need”  or  no  likelihood  of  standing,  the  deadline  for  requestor/petitioner  to  file  a  motion  seeking  a  ruling 
to  reverse  the  NRC  staff's  denial  of  access;  NRC  staff  files  copy  of  access  determination  with  the  presiding  officer  (or  Chief 
Administrative  Judge  or  other  designated  officer,  as  appropriate).  If  NRC  staff  finds  “need”  for  SUNSI,  the  deadline  for  any 
party  to  the  proceeding  whose  interest  independent  of  the  proceeding  would  be  harmed  by  the  release  of  the  information  to 
file  a  motion  seeking  a  ruling  to  reverse  the  NRC  staff's  grant  of  access. 

Deadline  for  NRC  staff  reply  to  motions  to  reverse  NRC  staff  delermination(s). 

(Receipt  +30)  If  NRC  staff  finds  standing  and  need  for  SUNSI,  deadline  for  NRC  staff  to  complete  information  processing  and 
file  motion  for  Protective  Order  and  draft  Non-Disclosure  Affidavit.  Deadline  for  applicant/licensee  to  file  Non-Disclosure 
Agreement  for  SUNSI. 

If  access  granted:  Issuance  of  presiding  officer  or  other  designated  officer  decision  on  motion  for  protective  order  for  access 
to  sensitive  information  (includitig  schedule  for  providing  access  and  submission  of  contentions)  or  decision  reversing  a 
final  adverse  determination  by  the  NRC  staff. 

Deadline  for  filing  executed  Non-Disclosure  Affidavits.  Access  provided  to  SUNSI  consistent  with  decision  issuing  the  protec¬ 
tive  order. 

Deadline  for  submission  of  contentions  whose  development  depends  upon  access  to  SUNSI.  However,  if  more  than  25  days 
remain  between  the  petitioner’s  receipt  of  (or  ^ccess  to)  the  information  and  the  deadline  for  filing  all  other  contentions  (as 
established  in  the  notice  of  hearing  or  opportunity  for  hearing),  the  petitioner  may  file  its  SUNSI  contentions  by  that  later 
deadline. 

(Contention  receipt  +25)  Answers  to  contentions  whose  development  depends  upon  access  to  SUNSI. 

(Answer  receipt  +7)  Petitioner/Intervenor  reply  to  answers. 

Decision  on  contention  admission. 
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BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-26;  NRC-2012-0312] 

Diablo  Canyon,  Independent  Spent 
Fuel  Storage  Installation;  License 
Amendment  Request,  Opportunity  To 
Request  a  Hearing,  Petition  for  Leave 
To  intervene,  and  Commission  Order 
Imposing  Procedures  for  Document 
Access  to  Sensitive  Unclassified  Non- 
Safeguards  information 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  amendment  and 
opportunity  to  request  a  hearing  and 
petition  for  leave  to  intervene,  and 
order. 


DATES:  A  request  for  hearing  and/or 
petition  for  leave  to  intervene  must  be 
filed  by  March  4,  2013.  Any  potential 
party  as  defined  in  §  2.4  of  Title  10  of 
the  Code  of  Federal  Regulations  (10 
CFR)  who  believes  acce.ss  to  Sensitive 
Unclassified  Non-Safeguards 
Information  is  necessary  to  respond  to 
this  notice  must  request  document 
access  by  January  14,  2013. 
ADDRESSES:  Please  refer  to  Docket  ID 
NRC-2012-03‘12  when  contacting  the 
NRC  about  the  availability  of 
information  regarding  this  document. 


You  may  access  information  related  to 
this  document,  which  the  NRC 
possesses  and  is  publicly  available,  by 
any  of  the  following  methods; 

•  Federal  Rulemaking  Web  Site:  Go  to 
http://www.regulations.gov  and  search 
for  Docket  ID  NRC-2012-0312.  Address 
questions  about  NRC  dockets  to  Carol 
Gallagher:  telephone:  301-492-3668; 
email:  Carol.Gallagher@nrc.gov. 

•  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS):  You  may  access  publicly 
available  documents  online  in  the  NRC 
Library  at  http://www.nrc.gov/reading- 
rm/adams.html.  To  begin  the  search, 
select  “ADAMS  Public  Documents”  and 
then  select  “Begin  Web-based  ADAMS 
Search.”  For  problems  with  ADAMS, 
please  contact  the  NRC’s  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-^209,  301-415--4737,  or  by 
email  to  pdr.resource@nrc.gov.  The 
ADAMS  accession  number  for  each 
document  referenced  in  this  notice  (if 
that  document  is  available  in  ADAMS) 
is  provided  the  first  time  that  a 
document  is  referenced. 

•  NRC’s  PDR:  You  may  examine  and 
purcha.se  copies  of  public  documents  at 
the  NRC’s  PDR,  Room  01-F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Goshen,  Project  Manager,  Licensing 
Branch,  Division  of  Spent  Fuel  .Storage 
and  Transportation,  Office  of  Nuclear 
Material  Safety  and  .Safeguards,  U.S. 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  301-492-3325;  fax  number: 
301-492-3348;  email; 
john.goshen@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
has  received,  by  letter  dated  July  31, 
2012,  a  licen.se  amendment  application 
from  Pacific  Gas  and  Electric  Company 
(PG&E),  requesting  amend  its  Special 
Nuclear  Material  License  No.  SNM- 
251 1 ,  (ADAMS  Accession  No. 
ML12227A575)  under  the  provisions  of 
10  CFR  Part  72  at  its  Diablo  Canyon 
Independent  Spent  Fuel  Storage 
In.stallation  (ISFSl)  site  located  in  San 
Luis  Obispo  County,  California.  Special 
Nuclear  Material  License  No.  SNM- 
2511  authorizes  the  licensee  to  receive, 
possess,  store  and  transfer  spent  fuel, 
reactor-related  Greater  than  Class  C 
waste  and  other  radioactive  materials 
associated  with  spent  fuel  storage  at  the 
Diablo  Canyon  LSFSI.  .Specifically,  the 
amendment,  if  granted,  will  revise 
Materials  License  No.  SNM-2511  as 
follows; 

1.  Changes  to  Technical 
Specifications  (TS): 

a.  Tables  2.1-7,  2.1-8,  and  2.1-9  in 
TS  2.0,  “Approved  Contents,”  are 
revised  allowing  up  to  a  28.74kW  heat 
load  for  uniform  loading  and  25.572kW 
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heat  load  for  regionalized  loading.  This 
changes  the  maximum  allowable  decay 
heat  per  storage  location,  in  watts, 
determined  from  3'able  2.1-7  or  2.1-9  to 
be  consistent  with  this  propo.sed  licen.se 
amendment  request.  Table  2.1-8  is 
revised  to  delete  the  note  that  limits 
Zirlo  clad  fuel  to  a  burnup  of  45,000 
MWD/MTU  and  replace  the  existing 
Note  3  with  a  note  that  refers  to  TS  2.3, 
“Alternate  MPC-32  Fuel  Selection 
Oiteria.” 

b.  TS  2.3,  “Alternate  MP(',-32  Fuel 
Selection  Criteria,”  is  revised  to  add 
reference  to  Table  2.1-9  as  regionalized 
loading  of  high  burn-up  fuel. 

c.  TS  3.1.1,  “Multi-Purpose  Canister 
(MPC),”  Surveillance  Requirement  (SR) 

3. 1.1. 2  is  revised  to  add  a  new  helium 
backfill  pressure  range  for  MPCs  with 
heat  loads  less  than  or  equal  to 
28.74k\V. 

d.  TS  3.1.4,  “Supplemejital  Cooling 
System,”  Applicability  is  changed  to 
only  be  applicable  for  unloading  of  high 
burnup  fuel  loaded  in  2012  under  the 
provisions  of  SNM-2511,  Amendment 
No.  2. 

An  NRC  administrative  review, 
documented  in  a  letter  to  PG&F  dated 
November  5,  20f2,  found  the 
application  acceptable  to  begin  a 
technical  review.  If  the  NRC  approves 
the  amendment,  the  approval  will  be 
documented  in  an  amendment  to  NR(^ 
SNM-2511.  However,  before  approving 
the  proposed  amendment,  the  NRC  will 
need  to  make  the  findings  required  by 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  and  the  NRC’s 
regulations.  These  findings  will  be 
documented  in  a  .Safety  Evaluation 
Report  and  an  Environmental 
Assessment.  The  licen.see  has  stated  that 
the  tii:ense  amendment  qualifies  for  a 
categorical  exclusion  in  accordance 
with  lOCFR  51.22. 

II.  Opportunity  To  Request  a  Hearing 

Requirements  for  hearing  requests  and 
petitions  for  leave  to  intervene  are 
Rmnd  in  10  CFR  2.309,  “Hearing 
requests,  petitions  to  intervene, 
requirements  for  standing,  and 
lamlentions.”  Interested  persons  should 
consult  10  (]FR  2.309,  which  is  available 
at  the  NRtrs  PDR,  located  at  01-F21, 
One  White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MI)  20852  or  call  the 
PDR  at  1-800-397-4209  or  301-415- 
4737.  The  NRC’s  regulations  are 
available  online  in  the  NR(i  Library  at 
btti}://w\\\v.nri:.oo\’/w(i(iii}g-nn/ 
adonis. lUml. 

III.  Petitions  for  Leave  To  Intervene 

.Any  person  whose  interest  niav  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  petition 
for  leave  to  intervene.  As  required  by  10 
CP'R  2.309,  a  petition  for  leave  to 
intervene  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
must  provide  the  name,  address,  and 
telephone  number  of  the  petitioner  and 
specifically  explain  the  rea.sons  why 
intervention  should  be  permitted  with 
particular  reference  to  the  following 
factors:  (1)  The  nature  of  the  petitioner’s 
right  under  the  Act  to  be  made  a  party 
to  the  proceeding;  (2)  the  nature  and 
extent  of  the  petitioner's  property, 
financial,  or  other  interest  in  the 
proceeding;  and  (3)  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  on  the  petitioner’s  intere,st. 

A  petition  for  leave  to  intervene  mu.st 
al.so  include  a  specification  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  For  each 
contention,  the  petitioner  must  provide 
a  specific  statement  of  the  issue  of  law 
or  fact  to  be  raised  or  controverted,  as 
well  as  a  brief  explanation  of  the  basis 
for  the  contention.  Additionally,  the 
petitioner  must  demonstrate  that  the 
issue  rai.sed  by  each  contention  is 
within  the  scope  of  the  proi;eeding  and 
is  material  to  the  findings  the  NRC  must 
make  to  support  the  granting  of  a  license 
amendment  in  response  to  the 
application.  The  petition  must  also 
include  a  concise  statement  of  the 
alleged  facts  or  expert  opinions  which 
support  the  position  of  the  petitioner 
and  on  which  the  petitioner  intends  to 
rely  at  hearing,  together  with  refej-ences 
to  the  specific  sources  and  documents 
on  which  the  petitioner  intends  to  rely. 
Finally,  the  petition  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact,  including  references  to  specific 
portions  of  the  ajiplication  for 
amendment  that  the  petitioner  disputes 
and  the  supporting  reasons  for  eat;li 
dispute,  or,  if  the  petitioner  believes 
that  the  applicaUoM  for  amendmeni  fails 
to  contain  iiTformation  on  a  relevant 
matter  as  required  by  law,  the 
identification  of  each  failure  and  the 
siqiporting  reasons  for  the  |)elilioner’s 
belief.  Each  contention  must  be  one 
that,  if  [iroven,  would  entitle  the 
petitioner  to  relief. 

Those  permitted  to  intervene  become 
jiarties  to  the  proceeding,  subject  to  anv 
limitations  in  the  order  granting  leave  to 
inlerveiH!.  and  have  the  op|)orturiity  to 
participate  fully  in  the  conduct  of  tln^ 
liearing  with  respect  to  resolution  of 
that  person’s  admitted  contentious, 
including  the  o[)portunity  to  present 


evidence  and  to  submit  a  cross- 
examination  plan  for  cross-examination 
of  witnesses,  consistent  with  NRC 
regulations,  policies,  and  procedures. 

The  Atomic  Safety  and  Licensing  Board 
(the  Licensing  Board)  will  set  the  time 
and  place  for  any  prehearing 
conferences  and  evidentiary  hearings, 
and  the  appropriate  notices  will  be 
provided. 

Reque.sts  for  hearing,  petitions  for 
leave  to  intervene,  and  motions  for  leave 
to  file  contentions  that  are  filed  after  the 
deadline  in  10  CFR  2.309(b)  will  not  be 
entertained  absent  a  determination  by 
the  presiding  officer  that  the  new  or 
amended  filing  demonstrates  good  cause 
by  satisfying  the  following  three  factors 
in  10  CFR  2.309(c)(1):  (i)  The 
information  upon  which  the  filing  is 
based  was  not  previously  available;  (ii) 
the  information  upon  which  the  filing  is 
ba.sed  is  materially  different  from 
information  previously  available:  and 
(iii)  the  filing  has  been  submitted  in  a 
timely  fashion  based  on  the  availability 
of  the  subsequent  information. 

A  State,  local  governmental  body, 
federallv  recognized  Indian  Tribe,  or 
agency  thereof  may  submit  a  petition  to 
the  Commission  to  participate  as  a  party 
under  10  CFR  2.309(h)(1)  and  (2).  The 
petition  should  state  the  nature  and 
extent  of  the  petitioner’s  interest  in  the 
jiroceeding.  The  petition  should  be 
submitted  to  the  Commission  by  March 
4,  2013.  The  petition  mu.st  be  filed  in 
accordance  with  the  filing  instructions 
in  section  IV  of  this  document,  and 
should  meet  the  requirements  for 
petitions  for  leave  to  intervene  .set  forth 
in  this  .section,  except  that  under 
2.309(h)(2)  a  State,  local  governmental 
body,  or  federally  recognized  Indian 
tribe  does  not  need  to  address  the 
standing  requirements  in  10  CFR 
2.309(d)  if  the  facility  is  located  wdthin 
its  boundaries.  A  State,  local 
governmental  body,  federally 
recognized  Indian  Tribe,  or  agency 
thereof  may  also  have  the  opportunity  to 
participate  under  10  CP’R  2.315(c). 

If  a  hearing  is  granted,  any  person 
who  does  not  wish  to  become  a  party  to 
the  jiroceeding  may,  in  the  discretion  of 
the  presiding  officer,  be  permitted  to 
make  a  limited  appearance  under  10 
Cl  K  2.315(a),  by  making  an  oral  or 
written  statement  of  his  or  her  position 
on  the  issues  at  anv  .session  of  the 
hearing  or  at  any  pre-hearing 
conference,  within  the  limits  and 
conditions  fixed  hy  the  presiding 
officer. 

IV.  Electronic  Submissions  (E-Filing) 

All  documents  filed  in  NRC 
adjudicatory  proceedings,  including  a 
request  for  hearing,  a  petition  for  leave 
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to  intervene,  any  motion  or  other 
document  filed  in  the  proceeding  prior 
to  the  .submission  of  a  request  for 
hearing  or  petition  to  intervene,  and 
documents  filed  by  interested 
governmental  entities  participating 
under  10  CFR  2., 11.5(c),  mu.st  be  filed  in 
accordance  with  the  NRC  E-Filing  nde 
(72  FR  49139,  August  28,  2007).  The  E- 
Filing  process  requires  participants  to 
submit  and  .serve  all  adjudicatory 
documents  over  the  internet,  or  in  some 
cases  to  mail  copies  on  electronic 
storage  media.  Participants  may  not 
submit  paper  copies  of  their  filings 
unless  they  seek  an  exemption  in 
accordance  with  the  procedures 
described  below. 

To  comjdy  with  the  procedural 
requirements  of  E-Filing,  at  least  10 
days  prior  to  the  filing  deadline,  the 
participant  should  contact  the  Office  of 
the  Secretary  by  email  at 
hearing.dock(it@nrc.gov,  or  by  telephone 
at  301-41.5-1677,  to  request  (1)  a  digital 
identification  (ID)  certificate,  which 
allows  the  participant  (or  its  counsel  or 
representative)  to  digitally  sign 
documents  and  access  the  E-Submittal 
server  for  any  proceeding  in  which  it  is 
participating;  and  (2)  advise  the 
Secretary  that  the  participant  will  be 
submitting  a  request  or  petition  for 
hearing  (even  in  instances  in  which  tlie 
participant,  or  its  counsel  or 
repre.sentative,  already  holds  an  NRC- 
issued  digital  ID  certificate).  Based  upon 
this  information,  the  Secretary  will 
establish  an  electronic  docket  for  the 
hearing  in  this  proceeding  if  the 
Secretary  has  not  already  established  an 
electronic  docket. 

Information  about  apiplying  for  a 
digital  ID  certificate  is  available  on  the 
NRC’s  public  Web  site  at  http:// 
www.nrc.gov/sito-heIp/e-submittals/ 
apply-certificates.html.  System 
recjuirements  for  ac:cessing  the  E- 
Submittal  server  are  detailed  in  the 
NRC’s  “Guidance  for  Electronic 
Submission,”  which  is  available  on  the 
NRC’s  public  Web  site  at  http:// 

WWW. nrc.gov/site-hel  p/e- 
subinittals.html.  Participants  may 
attempt  to  use  other  .software  not  listed 
on  the  Web  site,  but  should  note  that  the 
NRC’s  E-F'iling  system  does  not  sujiport 
unlisted  software,  and  the  NRC  Meta 
System  Help  Desk  will  not  be  able  to 
offer  assi.stance  in  using  unlisted 
software. 

If  a  piarticipant  is  electronically 
.submitting  a  document  to  the  NRC  in 
accordance  with  the  E-Filing  rule,  the 
participant  must  file  the  document 
using  the  NRC’s  online,  Web-based 
submission  form.  In  order  to  serve 
documents  through  the  Electronic 
Information  Exchange  System,  users 


will  be  required  to  install  a  Web 
browser  plug-in  from  the  NRC’s  Web 
site.  Further  information  on  the  Web- 
based  submission  form,  including  the 
installation  of  the  Web  browser  plug-in, 
is  available  on  the  NR(7s  public  Web 
site  at  http://www.nrc.gov/site-help/e- 
suhinittals.html. 

Once  a  participant  has  obtained  a 
digital  ID  certificate  and  a  docket  has 
been  created,  the  participant  can  then 
submit  a  request  for  hearing  or  petition 
vfor  leave  to  intervene.  Submissions 
should  be  in  Portable  Document  Format 
(PDF)  in  accordance  with  NRC  guidance 
available  on  the  NRC’s  public  Web  site 
at  http ://www. nrc.gov /si te-help/e- 
submittols.htini.  A  filing  is  considered 
complete  at  the  time  the  documents  are 
submitted  through  the  NRC’s  E-Filing 
system.  To  be  timely,  an  electronic 
filing  must  be  submitted  to  the  E-Filing 
system  no  later  than  11:59  p.m.  Eastern 
Time  on  the  due  date.  Upon  receipt  of 
a  transmission,  .the  E-Filing  sy.stem 
time-stamps  the  document  and  sends 
the  submitter  an  email  notice 
confirming  receipt  of  the  document.  The 
E-Filing  system  also  distributes  an  email 
notice  that  provides  access  to  the 
document  to  the  NRC’s  Office  of  the 
General  Counsel  and  any  others  who 
have  advi.sed  the  Office  of  the  Secretary 
that  they  wish  to  participate  in  the 
proceeding,  so  that  the  filer  need  not 
serve  the  documents  on  those 
participants  separately.  Therefore, 
applicants  and  other  participants  (or 
their  counsel  or  representative)  must 
apply  for  and  receive  a  digital  ID 
certificate  before  a  hearing  request/ 
petition  to  intervene  is  filed  so  that  they 
can  obtain  access  to  the  document  via 
the  E-Filing  system. 

A  person  filing  electronically  using 
the  NRC’s  adjudicatory  E-Filing  sy.stem 
may  seek  assistance  by  contacting  the 
NRC  Meta  System  Help  Desk  through 
the  “Contact  Us”  link  located  on  the 
NRC’s  public  Web  site  at  http:// 
ww'w'.nrc.gov/site-help/e- 
snbnhttals.html,  by  email  to 
MSHD.Resource@nrc.gov,  or  by  a  toll- 
free  call  to  1-866-672-7640.  The  NRC 
Meta  System  Help  Desk  is  available 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday, 
excluding  government  holidays. 

Participants  who  believe  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  must  file  an 
exemption  request,  in  accordance  with 
10  CFR  2.302(g),  with  their  initial  paper 
filing  requesting  authorization  to 
continue  to  submit  documents  in  paper 
format.  Such  filings  must  be  .submitted 
by:  (1)  First  class  mail  addressed  to  the 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 


Commission.  Washington,  DC  20555- 
0001,  Attention:  Rulemaking  and 
Adjudications  Staff;  or  (2)  courier, 
express  mail,  or  expedited  delivery 
servic;e  to  the  Office  of  the  Secretary, 
Sixteenth  Floor,  One  White  Flint  North, 
115.5.5  Rockville  Pike,  Rockville, 

Maryland  20852,  Attention;  Ridemaking 
and  Adjudications  Staff.  Participants 
filing  a  document  in  this  manner  are 
responsible  for  serving  the  dosument  on 
all  other  participants.  Filing  is 
considered  complete  by  first-class  mail 
as  of  the  time  of  deposit  in  the  mail,  or 
by  courier,  express  mail,  or  expedited 
delivery  service  upon  depositing  the 
document  with  the  provider  of  the 
service.  A  presiding  officer,  having 
granted  an  exemption  request  from 
using  E-Filing,  may  require  a  participant 
or  party  to  use  E-Filing  if  the  presiding 
officer  subsequently  determines  that  the 
reason  for  granting  the  exemption  from 
use  of  E-Filing  no  longer  exists. 

Documents  submitted  in  adjudicatory 
proceedings  will  appear  in  the  NRC’s 
electronic  hearing  docket  which  is 
available  to  the  public  at  http:// 
ehdl .nrc.gov/ehd/,  unless  excluded 
pursuant  to  £fn  order  of  the  Commission, 
or  the  presiding  officer.  Participants  are 
requested  not  to  include  personal 
privacy  information,  such  as  social 
security  numbers,  home  addresses,  or 
home  phone  numbers  in  their  filings, 
unless  an  NRC  regulation  or  other  law 
requires  submission  of  such 
information.  With  respect  to 
copyrighted  works,  except  for  limited 
excerpts  that  serve  the  purpo.se  of  the 
adjudicatory  filings  and  would 
constitute  a  Fair  Use  application, 
participants  are  requested  not  to  include 
copyrighted  materials  in  their 
.submission. 

Order  Imposing  Procedures  for  Access 
to  Sensitive  Unclassified  Non- 
Safeguards  Information  for  Contention 
Preparation 

A.  This  Order  contains  instructions 
regarding  how  potential  parties  to  this 
proceeding  may  request  access  to 
documents  containing  Sensitive 
Unclassified  Non-Safeguards 
Information  (SUNSI). 

B.  Within  10  days  after  publication  of 
this  notice  of  hearing  and  opportunity  to 
petition  for  leave  to  intervene,  any 
potential  party  who  believes  access  to 
SUN.Sl  is  necessary  to  respond  to  this 
notice  may  request  such  access.  A 
“potential  party”  is  any  person  who 
intends  to  participate  as  a  party  by 
demonstrating  .standing  and  filing  an 
admi.ssible  contention  under  10  CFR 
2.309.  Requests  for  access  to  SUNSI 
submitted  later  than  10  days  after 
publication  will  not  be  considered 
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absent  a  showing  of  good  cause  for  the 
late  filing,  addrc.ssing  why  the  request 
could  not  have  been  Filed  earlier. 

C.  The  requester  shall  submit  a  letter 
requesting  permission  to  access  .SlINSl 
to  the  Office  of  the  Secretary,  U..S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  205.‘S5-0001,  Attention: 
Rulemakings  and  Adjudications  Staff, 
and  provide  a  copy  to  the  Associate 
General  Caunsel  for  Hearings, 
Enforcement  and  Administration,  Office 
of  the  General  C.ounsel,  Washington,  DC 
205,').'>-(K)01.  The  expedited  delivery  or 
courier  mail  address  for  both  offices  is: 
U.S.  Nuclear  Regulatory  Commission, 
ll.'i55  Rockville  Pike,  Rockville, 
Maryland  20852.  The  email  address  for 
the  Office  of  the  .Secretary  and  the 
Office  of  the  CJeneral  Counsel  are 
} ieoring.Docket@nrc.gov  and 
OGCniailcenter@nrc.gov,  respectively.’ 
The  reqiie.st  must  include  the  following 
information: 

(1)  A  description  of  the  licensing 
action  with  a  citation  to  this  Federal 
Register  notice: 

(2)  The  name  and  address  of  the 
})otential  party  and  a  description  of  the 
potential  party’s  particularized  interest 
that  could  be  harmed  by  the  action 
identified  in 

(3)  The  identity  of  the  individual  or 
entity  requesting  access  to  .SUNSI  and 
the  requester’s  basis  for  the  need  for  the 
information  in  order  to  meaningfully 
participate  in  this  adjudicatory 
proceeding.  In  partic:ular,  the  request 
must  explain  why  publicly-available 
versions  of  the  information  requested 
would  not  be  sufficient  to  provide  the 
basis  and  specificity  for  a  proffered 
contention: 

D.  Bastid  on  an  evaluation  of  the 
information  stihmitted  under  paragraph 
(^.(3)  the  NRC  .staff  will  determine 
within  10  days  of  receipt  of  the  reque.st 
whether: 

(1)  There  is  a  reasonable  basis  to 
believe  the  petitioner  is  likely  to 
establish  standing  to  participate  in  this 
NRC  proceeding:  and 

(2)  The  requestor  has  established  a 
legitimate  need  for  access  to  SUNSI. 

E.  If  the  NRC  staff  determines  that  the 
requestor  satisfies  both  D.(l)  and  D.(2) 
above,  the  NRC  staff  will  notify  the 
re(juestor  in  writing  that  access  to 
SUNSI  has  been  granted.  The  written 
notification  will  contain  instructions  on 
how  the  requestor  may  obtain  copies  of 
the  requested  documents,  and  any  other 


'  while  a  n!f|ueKl  for  hearing  or  petition  to 
intervene  in  this  ptoiawding  niu.st  i.oniply  with  the 
filing  nHtuireinents  of  the  NRC’s  “E-Kiling  Rule." 
the  initial  rerpiest  to  arx.ess  .SUNSI  under  these 
procedures  should  be  subinitt(!d  as  described  in  this 
paragraph. 


conditions  that  may  apply  to  acce.ss  to 
those  documents.  These  conditions  may 
include,  but  are  not  limited  to,  the 
signing  of  a  Non-Disclosure  Agreement 
or  Affidavit,  or  Protective  Order  ^  setting 
forth  terms  and  conditions  to  prevent 
the  unauthorized  or  inadvertent 
disclosure  of  .SUN.SI  by  each  individual 
who  will  be  granted  acce.ss  to  SUN.SI. 

F.  Filing  of  Contentions.  Any 
contentions  in  these  proceedings  that 
are  based  upon  the  information  receivcid 
as  a  result  of  the  reque.st  made  for 
SUNSI  miKst  be  filed  by  the  requestor  no 
later  than  25  days  after  the  requestor  is 
granted  acce.ss  to  that  information. 
However,  if  more  than  25  days  remain 
between  the  date  the  petitioner  is 
granted  access  to  the  information  and 
the  deadline  for  filing  all  other 
contentions  (as  e.stahlished  in  the  notice 
of  hearing  or  opportunity  for  hearing), 
the  petitioner  may  file  its  SUN.SI 
contentions  by  that  later  deadline. 

G.  Review  of  Denials  of  Access. 

(1)  If  the  request  for  access  to  .SUN.SI 
is  denied  by  the  NR(^  .staff  after  a 
determination  on  standing  and  need  for 
access,  the  NRC  staff  shall  immediately 
notify  the  requestor  in  writing,  brielly 
stating  the  reason  or  nsasons  for  the 
denial. 

(2)  The  requester  may  challenge  the 
NRC  staff  s  adverse  determination  by 
filing  a  challenge  within  5  days  of 
receipt  of  that  determination  with:  (a) 
The  presiding  officer  designated  in  this 
proceeding:  (b)  if  no  presiding  officer 
lias  been  appointed,  the  (ihief 
Administrative  Judge,  or  if  he  or  she  is 
unavailable,  another  administrative 
judge,  or  an  administrative  law  judge 
with  jurisdiction  pursuant  to  U)  C3'R 
2j318(a):  or  (c)  if  another  officer  has 
been  designated  to  rule  on  information 
acf:e.ss  issues,  with  that  officer. 

H.  Review  of  Grants  of  Access.  A 
party  other  than  the  requester  may 
challenge  an  NRC  staff  determination 
granting  acce.ss  to  .SUNSI  who.se  relea.se 
would  harm  that  party’s  inlere.st 
independent  of  the  proceeding.  .Such  a 
challenge  must  be  filed  with  the  Chief 
Admini.strative  Judge  within  5  days  of 
the  notification  by  the  NRC  staff  of  its 
grant  of  access. 

If  challenges  to  the  NRC  staff 
determinations  are  filed,  these 
procedures  give  way  to  the  normal 
process  for  litigating  disputes 
concerning  acce.ss  to  information.  The 
availability  of  interlocutory  review  by 


^  Any  nuition  for  I’roloclivo  Ord(!r  or  draft  Non- 
Di.sclo.sure  Affidavit  or  Auruonniiit  for  .SUNSI  must 
l)u  filed  with  tlio  presiding  officer  or  tlm  C'.hiof 
Administrative  JudgR  if  the  prttsiding  officKr  has  not 
ynt  bMui  dosignatod.  within  .’tf)  davs  ot  tho  dnadlina 
for  tlu!  receipt  ol  the  written  arxess  request. 


the  Commission  of  orders  ruling  on 
such  NRC  staff  determinations  (whether 
granting  or  denying  access)  is  governed 
by  10  CFR  2.311.  ’ 

I.  The  Commission  expects  that  the 
NRC,’  staff  and  presiding  officers  (and 
any  other  reviewing  officers)  will 
consider  and  resolve  requests  for  acf:ess 
to  .SUN.SI,  and  motions  for  protective 
orders,  in  a  timely  fashion  in  order  to 
minimize  any  unnecessary  delays  in 
identifying  those  petitioners  who  have 
standing  and  who  have  propounded 
contentions  meeting  the  specificity  and 
basis  requirements  in  10  C^FR  F’art  2. 
Attachment  1  to  this  Order  summarizes 
the  general  target  schedule  for 
processing  and  resolving  requests  under 
these  procedures.  j 

VI.  Further  Information 

Documents  related  to  this  action, 
including  the  application  for  renewal 
and  supporting  documentation,  are 
available  electronically  at  the  NRC’s 
Electronic  Reading  Room  at  http:// 
wix'w. nrc.gov/reading-nn/adanis.htinl. 
From  this  site,  you  can  access  the  NRC’s 
Agencywide  Document  Access  and 
Management  Sy.stem  (ADAMS),  which 
jirovides  text  and  image  files  of  NRC’s 
public  documents.  The  ADAMS 
accession  numbers  for  the  documents 
related  to  this  notice  are:  License 
Renewal  Application  documents  dated 
July  31,  2012,  are  available  in  ADAMS 
under  Accession  No.  ML12227A575  and 
ML12227A576.  The  acceptance  review 
letter  dated  November  5,  2012  is 
available  in  ADAMS  under  Acf;essinn 
No.  ML12311A101.  If  you  do  not  have 
acc:e.ss  to  ADAM.S  or  if  there  are 
|)roblems  in  accessing  the  documents 
lof:ated  in  ADAM.S.  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  email  to  pdr.resource@nrc.gov. 
These  documents  may  also  be  viewed 
electronically  on  the  public  computers 
located  at  the  NRC’s  PDR,  O  1  F21,  One 
white  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852.  The  PDR 
reproduction  contractor  will  copy 
documents  for  a  fee. 

It  is  so  ordered. 

al  Rockville.  Marylarul.  this  27th  day 
of  December  2012. 

Tor  the  C.ommi.ssion. 

Andrew  I..  Bates, 

Acting  Secretory  of  the  Coiiimission. 

'  Requt!Slers  shniilil  note  that  the  filing 
retjuireinents  of  the  NRC’s  E-Filing  Rule  (72  FR 
4ai:h):  August  28,  2007)  apply  to  appeals  of  NRC 
staff  <h•tRrminations  (because  they  must  t«!  served 
on  a  presiding  officer  or  the  Qminiission.  as 
applicable),  but  not  to  the  initial  .SUNSI  request 
suhmittod  to  the  NRf :  staff  under  these  procedures. 
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Attachment  1— General  Target  Schedule  for  Processing  and  Resolving  Requests  for  Access  to  Sensitive 
Unclassified  Non-Safeguards  Information  in  This  Proceeding 


Day 


Event/activity 


0  .. 

10 

60 

20 


25 


30 

40 

A 


A  +  3  . 
A  +  28 


A  +  53  . 
A  +  60  . 
>A  +  60 


j  Publication  of  Federal  Register  notice  of  hearing  and  opportunity  to  petition  for  leave  to  intervene,  including  order  with  in- 
I  structions  for  access  requests. 

Deadline  for  submitting  requests  for  access  to  Sensitive  Unclassified  Non-Safeguards  Information  (SUNSI)  with  information: 
supporting  the  standing  of  a  potential  party  identified  by  name  and  address;  describing  the  need  for  the  information  in 
order  for  the  potential  party  to  participate  meaningfully  in  an  adjudicatory  proceeding. 

I  Deadline  for  submitting  petition  for  intervention  containing;  (i)  Demonstration  of  standing;  (ii)  all  contentions  whose  formula¬ 
tion  does  not  require  access  to  SUNSI  (-r25  Answers  to  petition  for  intervention;  +7  petitioner/requestor  reply). 

!  Nuclear  Regulatory  Commission  (NRC)  staff  informs  the  requester  of  the  staff’s  determination  whether  the  request  for  access 
i  provides  a  reasonable  basis  to  believe  standing  can  be  established  and  shows  need  for  SUNSI.  (NRC  staff  also  informs 
i  any  party  to  the  proceeding  whose  interest  independent  of  the  proceeding  would  be  harmed  by  the  release  of  the  informa¬ 
tion.)  If  NRC  staff  makes  the  finding  of  need  for  SUNSI  and  likelihood  of  standing.  NRC  staff  begins  document  processing 
I  (preparation  of  redactions  or  review  of  redacted  documents). 

If  NRC  staff  finds  no  “need"  or  no  likelihood  of  standing,  the  deadline  for  petitioner/requester  to  file  a  motion  seeking  a  ruling 
!  to  reverse  the  NRC  staff's  denial  of  access;  NRC  staff  files  copy  of  access  determination  with  the  presiding  officer  (or  Chief 

'  Administrative  Judge  or  other  designated  officer,  as  appropriate).  If  NRC  staff  finds  “need”  for  SUNSI,  the  deadline  for  any 
^  party  to  the  proceeding  whose  interest  independent  of  the  proceeding  would  be  harmed  by  the  release  of  the  information 

}  to  file  a  motion  seeking  a  ruling  to  reverse  the  NRC  staff’s  grant  of  access. 

!  Deadline  for  NRC  staff  reply  to  motions  to  reverse  NRC  staff  determination(s). 

I  (Receipt  -r30)  If  NRC  staff  finds  standing  and  need  for  SUNSI,  deadline  for  NRC  staff  to  complete  information  processing  and 
■  file  motion  for  Protective  Order  and  draft  Non-Disclosure  Affidavit.  Deadline  for  applicant/licensee  to  file  Non-Disclosure 
j  Agreement  for  SUNSI. 

I  If  access  granted:  Issuance  of  presiding  officer  or  other  designated  officer  decision  on  motion  for  protective  order  for  access 
I  to  sensitive  information  (including  schedule  for  providing  access  and  submission  of  contentions)  or  decision  reversing  a 
i  final  adverse  determination  by  the  NRC  staff. 

j  Deadline  for  filing  executed  Non-Disclosure  Affidavits.  Access  provided  to  SUNSI  consistent  with  decision  issuing  the  protec- 
j  tive  order. 

I  Deadline  for  submission  of  contentions  whose  development  depends  upon  access  to  SUNSI.  However,  if  more  than  25  days 
j  remain  between  the  petitioner’s  receipt  of  (or  access  to)  the  information  and  the  deadline  for  filing  ail  other  contentions  (as 
established  in  the  notice  of  hearing  or  opportunity  for  hearing),  the  petitioner  may  fite  its  SUNSI  contentions  by  that  later 
I  deadline. 

j  (Contention  receipt  -^25)  Answers  to  contentions  whose  development  depends  upon  access  to  SUNSI. 

!  (Answer  receipt  +7)  Petitioner/I ntervenor  reply  to  answers, 
j  Decision  on  contention  admission. 


IKK  Hoc:.  2(n2-:n.S2K  Kilfid  12-21-12;  8:4.^  am| 

BILLING  CODE  7590-01 -P 

NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 2-0002] 

Sunshine  Federal  Register  Notice 

AGENCY  HOLDING  THE  MEETINGS:  Nuclear 
Regulatory  (Commission. 

DATE:  Weeks  of  December  31,  2012, 
January  7,  14,  21, 28,  February  4,  2013. 
PLACE:  (Commissioners’  Conference 
Room,  1 1555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  (Closed. 

Week  of  December  31,  2012 

There  are  no  meetings  scbeduled  for 
the  week  of  December  31,  2012. 

Week  of  January  7,  2013 — Tentative 

Tuesday,  January  8,  2013 

9:00  a. Ill.  Briefing  on  Fort  (Calhoun 

(Public  Meeting)  ((Contact:  Michael 
Hay, 817-200-1527) 

This  meeting  will  be  webcast  live  at 
the  Web  address —  www. nrc.gov. 


Wednesday,  Januar}'  9,  2013 

9:00  a.m.  Briefing  on  Venting  Systems 
for  Mark  1  and  Mark  II 
(Containments  (Public  Meeting) 
((Contact:  William  Reckley,  301- 
41.5-7490) 

'I’his  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov. 

Week  of  January  14,  2013 — Tentative 

rhere  are  no  meetings  scheduled  for 
the  week  of  January  14,  2013. 

Week  of  January  21,  2013 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  January  21 . 2013. 

Week  of  January  28,  2013 — Tentative 

Thursday,  January'  31,  2013 

9:00  a.m.  Briefing  on  Public 

Participation  in  NRC  Regulatory 
Decision-Making  (Public  Meeting) 
(Contact;  Lance  Rakovan,  301-415- 
2589) 

This  meeting  will  be  webca.st  live  at 
the  Web  address — www.nrc.gov. 

Friday,  February  1,  2013 

9:30  a.m.  Briefing  on  Equal  Employment 
Oppiortiinity  (EEU)  and  Small 
Busine.ss  Programs  (Public  Meeting) 


((Contact:  Sandra  Talley.  301—41.5- 
8059) 

This  meeting  will  be  webcast  live  at 
the  Web  address — iviviv. nrrr.gov. 

Week  of  February  4,  2013 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  February  4,  2013. 

*  The  schedule  for  (Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings, 
call  (recording) — 301—41.5-1292. 

Contat;t  person  for  more  information: 
Rochelle  Bavol,  301-41. 5-1851. 

*  *  *  *  * 

The  NRC  (Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at :  http ;// ivmv. nrc.gov/ p u blic-in vol vo/ 
})ublic-ineetings/schedule.htnd. 

*  A  -k  *  ic 

The  NR(C  provides  reasonable 
accommodation  to  individuals  with 
disabilities  where  appropriate.  If  you 
need  a  reasonable  accommodation  to 
participate  in  these  public  meetings,  or 
need  this  meeting  notice  or  the 
transcript  or  other  information  from  the 
public  meetings  in  another  format  (e.g. 
lirailfe,  large  print),  please  notify 
Kimberly  Meyer,  NRC  Disability 
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Program  Manager,  at  301-287-0727,  or 
by  email  at  kimberly.meyer- 
chambers@nrc.gov.  Determinations  on 
requests  for  reasonable  accommodation 
will  be  made  on  a  case-by-case  basis. 
***** 

Tbis  notice  is  distributed 
electronically  to  subscribers.  If  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969), 
or  send  an  email  to 
darlene.wright@nrc.gov. 

Dated;  December  27,  2012. 

Rochelle  C.  Bavol, 

Policy  Coordinator,  Office  of  the  Secretary. 
|KR  Doc.  2012-3161.3  Filed  12-28-12;  4:1. S  pml 

BILLING  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Reque.st  Copies  Available 
From;  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-^213. 

Extension:  Rule  15c:.3— 4;  ()M8  Control  No. 

3235-0497.  SEC  File  No.  270-^41. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  IJ.S.C.  3501  et  seq.)  (the  “Paperwork 
Reduction  Act”),  the  Securities  and 
Exchange  Commi,ssion  (the 
“Commi.ssion”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  (“OMB”)  for 
extension  and  approval. 

Rule  15C3-4  (17  CFR  240.1 5c.3-4)  (the 
“Rule”)  under  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78a  et  seq.)  (the 
“Exchange  Act”)  requires  certain 
broker-dealers  that  are  registered  with 
the  Commission  as  OTC  derivatives 
dealers,  or  who  compute  their  net 
capital  charges  under  Appendix  E  to. 
Rule  15C.3-1  (17  CFR  240.1. 5c.3-l) 

(“ANC  firms”),  to  establish,  document, 
and  maintain  a  system  of  internal  risk 
management  controls.  The  Rule  sets 
forth  the  basic  elements  for  an  OTC 
derivatives  dealer  or  an  ANC  firm  to 
consider  and  include  when  establishing, 
documenting,  and  reviewing  its  internal 
risk  management  control  system,  which 
are  designed  to,  among  other  things, 
ensure  the  integrity  of  an  OTC 
derivatives  dealer's  or  an  ANC  firm’s 
risk  measurement,  monitoring,  and 
management  process,  to  clarify 


accountability  at  the  appropriate 
organizational  level,  and  to  define  the 
permitted  .scope  of  the  dealer’s  activities 
and  level  of  risk.  The  Rule  also  requires 
that  management  of  an  OTC.  derivatives 
dealer  or  an  ANC  firm  must  periodically 
review,  in  accordance  with  written 
procedures,  the  firm’s  business 
activities  for  consi.stency  with  its  risk 
management  guidelines. 

The  staff  estimates  that  the  average 
amount  of  time  a  new  OTC  derivatives 
dealer  will  spend  establishing  and 
documenting  its  risk  management 
control  system  is  2,000  hours  and  that, 
on  average,  a  registered  OTC  derivatives 
dealer  will  spend  approximately  200 
hours  each  year  to  maintain  (e.g., 
reviewing  and  updating)  its  risk 
management  control  system.’  Currently, 
four  firms  are  registered  with  the 
Commission  as  OTC  derivatives  dealers. 
The  .staff  estimates  that  approximately 
four  additional  OTC  derivatives  dealers 
may  become  registered  witbin  tbe  next 
three  years.  Thus,  the  estimated 
annualized  burden  would  be  800  hours 
for  the  four  OTC  derivatives  dealers 
currently  registered  with  the 
Commission  to  maintain  their  risk 
management  control  systems,^  2,666 
hours  for  the  four  n'ew  OTC  derivatives 
dealers  to  establish  and  document  their 
risk  management  control  systems,  *  and 
400  hours  for  the  four  new  OTC 
derivatives  dealers  to  maintain  their  risk 
management  control  systems.'* 
Af;t:or(lingly,  the  staff  e.stiinates  the  total 
annualized  burden  associated  with  Rule 
15c3-4  for  the  eight  OTC  derivatives 
dealers  will  bo  approximately  3,866 
hours  annually. 

The  staff  believes  that  the  cost  of 
complying  with  Rule  15c3-4  will  be 
approximately  $279  per  hour.’’’  This  per 
hour  cost  is  based  upon  an  annual 
average  hourly  sala'ry  for  a  compliance 
manager  who  would  he  responsible  for 
ensuring  compliance  with  the 
requirements  of  Rule  15f;3— 4. 


'  Tliis  notice  doe.s  not  cover  the  hour  liiinien 
as.sociated  with  AN(;  firiu.s,  because  the  liour 
burden  for  ANC;  firms  is  included  in  the  Haiierwork 
Reduction  Act  collection  for  Rule  CScS-l,  whir.h 
requires  ANC.  firni.s  to  comply  with  sper.ific 
provisions  of  Rule  I.ScS— 4  in  Appendix  F  to  Rule 
15C.3-1.  See  17  CFR  240.1 5c3-l(a)(7)(iii),  17  CFR 
240.15c,3-le(a){ll(ii),  and  17  Cf-Tf  24g.l5c3- 
le(a)(l)(viii)(C). 

^(200  hours  X  4  firms)  =  800. 

•'(2000  hours  X  1.333  firms)  =  2,666. 

■*(200  hours  X  4  (inns  x/2)  =  400  {the  numlrer  is 
divided  by  two  to  show  an  average,  since  it  is 
assumed  that  the  four  new  OTC  derivatives  dealers 
will  rtjgister  in  even  intervals  over  the  three  years}. 

■•The  $279  per  hour  salary  figure  for  a  crrmpliaiice 
manager  is  from  SIFMA's  Management  & 
Professional  Rarnings  in  the  .Securities  Industry 
2011,  modified  by  fxrmmission  staff  to  accotint  for 
an  1800-ho\ir  work-year  and  multiplied  by  ,5,35  to 
ac{;ount  for  bonuses,  firm  size,  employee  benefits 
anil  overhead. 


Accordingly,  the  total  annualized  cost 
for  all  affected  OTC  derivatives  dealers 
is  estimated  to  be  $1,078,614.*’ 

Written  comments  are  invited  on;  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission’s 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  u.se 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

The  Commission  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  No  person  shall  be 
subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
that  does  not  display  a  valid  OMB 
control  number. 

Comments  should  be  directed  to 
Thomas  Bayer,  Director/Chief 
Information  Officer,  Securities  and 
Exchange  Commission,  c/o  Remi  Pavlik- 
Simon,  6432  General  Green  Way, 
Alexandria,  Virginia  22312  or  .send  an 
email  to;  PHA_MaiIbox@sec.gov. 

Datufl:  December  26,  2012. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2012-31466  Filed  12-31-12;  8:45  ami 

BILLING  CODE  8011 -01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68536;  File  No.  SR-SCCP- 
2012-02] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  of  Proposed  Rule 
Change  With  Respect  to  the 
Amendment  of  the  By-Laws  of  Its 
Parent  Corporation,  The  NASDAQ  OMX 
Group,  Inc. 

December  26.  2012. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)*  and  Rule  19b— 4  thereunder ^ 
notice  is  hereby  given  that  on  December 


"  3,866  hours  x  $279  per  hour  =  $1 .078,614. 
'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19t)-4. 
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19,  2012,  Stock  Clearing  Corporation  of 
Philadelphia  (“SCCP”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  SCCP.  The  Commission  is 
publishing  this  notice  to  .solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

SCCP  proposes  a  rule  change  with 
respect  to  the  amendment  of  the  by-laws 
of  its  parent  corporation,  The  NASDAQ 
OMX  Group,  Inc.  (“NASDAQ  OMX”  or 
the  “Corporation”).  The  text  of  the 
proposed  rule  change  is  available  at 
http:// 

nasdaqomxphIx.cchwaHstreet.com/ 
nasdaqomxphlx/sccp/,  at  .SCCP’s 
principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Corporation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Corporation  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below,  . 
of  the  most  significant  aspects  of  such 
statements. 

(A}  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

NA.SDAQ  OMX  is  proposing 
amendments  to_  provisions  of  its  By- 
Laws  pertaining  to  the  compositional 
requirements  of  the  NASDAQ  OMX 
Board.  The  changes  are  primarily 
focused  on  amending  the  definition  of 
“Industry  Director”  (and  “Industry 
committee  member”)  to  make  the 


•'The  term  ■‘committee  memlier"  in  the  By-I.aws 
refers  to  membership  in  the  committees  authorized 
under  Section  4.1.3  of  the  By-Laws,  such  as  the 
Executive  Committee  and  the  Audit  Committee, 
Under  the  By-I.aws  and  the  Delaware  (ieneral 
Corporation  Law.  all  members  of  committees  with 
the  power  and  authority  to  act  on  l)ehnlf  of  the 
Board  in  the  management  of  the  business  and  affairs 
of  NASDAQ  OMX  must  themselves  t)e  Directors. 
Accordingly,  the  definitions  of  "Industrv  Director” 
and  '  Industry  committee  member”  are  coterminous 
as  applied  to  any  member  of  these  committees.  The 
Bv-I.aws  do  not  presently  contemplate  any 
commitloos  with  non-Director  members. 


definition  less  restrictive,  but  in  a 
manner  that  the  Corporation  believes 
will  continue  to  serve  the  purpose  of 
ensuring  that  members  and  member 
organizations  of  Self-Regulatory 
Subsidiaries  — the  self-regulatory 
organizations  owned  by  NASDAQ 
OMX — do  not  have  disproportionate 
influence  on  its  governance.  In  making 
the  change,  NA.SDAQ  OMX  is  adapting 
concepts  already  approved  by  the 
Commission  in  its  review  of  the 
Independence  Policy  of  the  NYSE 
Euronext  Board  of  Directors  (the 
“Independence  Policy”).^  The  proposed 
rule  change  also  makes  several  other 
changes  to  provisions  pertaining  to  the 
Board’s  compositional  requirements  and 
categorization  of  Directors. 

Definitions 

The  By-Laws  require  Directors  to  be 
assigned  to  certain  defined  categories, 
based  on  their  current  and  past 
affiliations.*'  .Specifically,  Directors  may 
be  categorized  as  “Industry  Directors,” 
“Non-Industry  Directors,”  “Public 
Directors,”  and/or  “Staff  Directors.” 
Currently,  an  Industry  Director  is 
defined  as  a  Director  who: 

(1)  Is  or  has  served  in  the  prior  three 
years  as  an  officer,  director,  or  employee 
of  a  broker  or  dealer,  excluding  an 
outside  director  or  a  director  not 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer; 

(2)  Is  an  officer,  director  (excluding  an 
outside  director),  or  employee  of  an 
entity  that  owns  more  than  ten  percent 
of  the  equity  of  a  broker  or  dealer,  and 
the  broker  or  dealer  accounts  for  more 
than  five  percent  of  the  gross  revenues 
received  by  the  consolidated  entity; 

(3)  Owns  more  than  five  percent  of 
the  equity  .securities  of  any  broker  or 
dealer,  whose  investments  in  brokers  or 
dealers  exceed  ten  percent  of  his  or  her 
net  worth,  or  whose  ownership  interest 
otherwise  permits  him  or  her  to  be 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer; 

(4)  Provides  professional  services  to 
brokers  or  dealers,  and  such  services 
constitute  20  percent  or  more  of  the 


^The  By-I.aw.s  define  each  of  The  NASDAQ  Stock 
Market  LLC  ("NA.SDAQ  ”),  NASDAQ  OMX  BX.  Inc. 
(”BX”),  NASDAQ  OMX  PHLX  LLC  (”Phlx ").  the 
Boston  Stock  Exchange  C'.learing  (kirporation 
(‘‘B.SECC”),  and  SCCP  as  a  “.Stdf-Regulatory 
.Subsidiary.” 

'’.Securities  Exchange  Act  ReIoa.se  No.  .11217 
(February  16,  2005),  70  FK  9688  (February  28,  2001) 
(.SR-NYSE-2004-14);  .Securities  Exchange  Act 
Relea.se  No.  11293  (February  14.  2007),  72  FR  8033 
(February  22,  2007)  (SR-NYSE-2006-120); 
.Securities  Exchange  Act  Release  No.  67164  (August 
1,  2012),  77  FR  47161)  (SR-NYSE-2012-17,  SR-  . 
NY.SEArc,.a-  201 2-19;  SR-NYSEMKT-Z012-07). 

'■As  discussed  alawe.  Ilie  categories  also  govern 
llie  classification  of  members  of  committees  of 
NASDAQ  OMX.  as  provided  for  in  the  By-I jiws. 


professional  revenues  received  by  the 
Director  or  20  percent  or  more  of  the 
gross  revenues  received  by  the 
Director’s  firm  or  partnership; 

(.'))  Provides  professional  services  to  a 
director,  officer,  or  employee  of  a 
broker,  dealer,  or  corporation  that  owns 
50  percent  or  more  of  the  voting  stock 
of  a  broker  or  dealer,  and  such  services 
relate  to  the  director’s,  officer’s,  or 
emfiloyee’s  professional  capacity  and' 
constitute  20  percent  or  more  of  the 
professional  revenues  received  by  the 
Director  or  20  percent  or  more  of  the 
gross  revenues  received  by  the 
Director’s  firm  or  partnership;  or 

(0)  Has  a  consulting  or  employment 
relationship  with  or  provides 
professional  services  to  the  Corporation 
or  any  affiliate  ^  thereof  (including  any 
Self-Regulatory  Subsidiary)  or  to  the 
Financial  Industry  Regulatory  Authority 
(“FINRA”)  (or  any  predecessor)  or  has 
had  any  such  relationship  or  provided 
any  such  services  at  any  time  within  the 
prior  three  years.  Thus,  the  current 
definition  focu.ses  on  a  Director’s 
affiliation  with  any  broker-dealer, 
regardless  of  whether  the  broker-dealer 
is  a  member  or  mernber  organization  of 
a  .Self-Regulatory  .Subsidiary.  The 
definition  also  features  a  three-year 
“look-back”  period  during  which  a 
Director  formerly  associated  with  a 
broker-dealer  would  continue  to  be 
deemed  an  Industry  Director.  !r\^lieu  of 
this  definition,  NASDAQ  OMX  is 
proposing  to  adopt  a  definition  that 
focuses  on  whether  a  Director  is 
affiliated  with  a  member  or  a  member 
organization  of  a  Self-Regulatory 
Subsidiary.  Linder  the  revised 
definition,  an  Industry  Director  will  be 
defined  as  a  Director  who; 

(1)  Is,  or  within  the  last  year  was,  or 
has  an  immediate  family  member®  who 
is,  or  within  the  la.st  year  was,  a  member 
of  a  Self-Regulatory  Subsidiary;** 

(2)  Is,  or  within  the  last  year  was, 
employed  by  a  member  or  a  member 


’NA.SDAQ  OMX  is  ndcling  a  definition  of 
"affiliate"  as  follows:  "An  'affiliate’  of,  or  a  person 
'affiliated'  with,  a  specified  person,  is  a  person  that 
directly,  or  indirectly  through  one  or  more 
intermediaries,  controls,  or  is  controlled  by,  or  is 
under  common  control  with,  the  person  specified.” 
The  definition  is  identical  the  definition  of  the 
term  in  .SEC  Rule  12b-2,  17  CFR  240.12b-2. 

"  NASDAQ  (IMX  is  adding  a  definition  of 
“immediate  family  member”  as  follows: 

"  'Immediate  family  member’  means  a  person’s 
spou.se.  parents,  childrtjn  and  siblings,  whether  by 
blood,  marriage  or  adoption,  or  anyone  residing  in 
such  person's  home.”  The  definition  is  identical  to 
the  definition  of  "family  member"  contained  in 
NASDAQ  listing  standards,  as  provided  in 
NASDAQ  Rule  .1601. 

'•This  provision  would  apply  to  an  individual 
that  was  a  member  of  F’hlx,  the  only  Self-Regulatory 
.Subsidiary  that  allows  natural  persons  to  Ix^conie 
members. 
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organization  of  a  Self-Regulatory 
Subsidiary; 

(3)  Has  an  immediate  family  member 
who  is,  or  within  the  last  year  was,  an 
executive  officer  of  a  member  or  a 
member  organization  ”  of  a  Self- 
Regulatory  Subsidiary; 

(4)  Has  w’ithin  the  last  year  received 
from  any  member  or  member 
organization  of  a  Self-Regulatory 
Subsidiary  more  than  $100,000  per  year 
in  direct  compensation,  or  received 
from  such  members  or  member 
organizations  in  the  aggregate  an 
amount  of  direct  compensation  that  in 
any  one  year  is  more  than  10  percent  of 
the  Director’s  annual  gross 
compensation  for  such  year,  excluding 
in  each  case  director  and  committee  fees 
and  pension  or  other  forms  of  deferred 
compensation  for  prior  service 
(provided  such  compensation  is  not 
contingent  in  any  way  on  continued 
service);  or 

(.5)  Is  affiliated,  directly  or  indirectly, 
with  a  member  or  member  organization 
of  a  Self-Regulatory  Subsidiary. 

NASDAQ  OMX  believes  that  the 
change  is  w'arranted  to  ensure  that  the 
definition  of  Industry  Director  is 
appropriately  focused  on  the  mitigation 
of  potential  conflicts  of  interest 
associated  with  Directors  who  are 
currently  or  were  very  recently 
employed  by  members  or  member 
organizations  of  Self-Regulatory 
Subsidiaries,  or  that  otherwise  have 
material  affiliations  with  such  members 
or  member  organizations.  The  current 
definition  covers  individuals  who  are 
employed  hy  broker-dealers  that  are  not 
members  of  .Self-Regulatory 
Subsidiaries,  or  who  retireil  from 
service  at  a  broker-dealer  more  than  one, 
but  le.ss  than  three  years  in  the  past.  The 
Corporation  believes  that  by  deeming 
suph  potential  Directors  to  be  Industry' 
Directors,  the  current  I3y-l,av\'s 
unnecessarily  restrict  highly  qualified 
individuals  with  extensive  knowledge 
of  the  financial  services  industry  from 
serving  on  the  Board. 

In  addition  to  this  change,  NASDAQ 
OMX  is  al.so  proposing  the  following 
additionaf  changes  to  the  definitions 
applicable  to  categorifss  of  Directors: 

(1)  NASDAQ  OMX  proposes  a  new 
definition  of  “Staff  Dirriclor.”  (airrently, 
the  definition  of  “.Staff  Dinu.tor"  is 


"'A  l)rokHr-(l<!al(M  that  is  ailniiltod  tn  iii(MiilH!rslij|i 
in  I’hlx  is  ndnrniH  to  as  a  ‘■miniiliRr  organizaliiiii;  ’ 
broknr  dnalnrs  adniiltnil  to  in»Miil)t*rslii|i  in  the  oilier 
.Self-KeHiilatory  .Subsidiaries  an*  referred  to  as 
“niemlKirs." 

”  An  ‘bxei.iitive  Ollicer"  of  a  member  or  member 
or^aiii/.ation  means  those  oflicers  i:overed  in  Rule 
Hia-l(fl  under  the  Act.  as  it  the  member  or  member 
oiganizalion  were  an  issuer  within  the  meaning  ol 
siii.li  Rule.  17  CI'R  24().l(>a-1(n. 


included  within  the  definition  of 
“Industry  Director,”  and  is  defined  as 
“any  two  officers  of  the  Corporation, 
selected  at  the  sole  di.scretion  of  the 
Board,  amongst  those  officers  who  may 
be  serving  as  Directors.”  By  virtue  of 
being  designated  as  .Staff  Directors, 
those  Directors  are  not  considered  to  be 
Industry  Directors  for  purposes  of  the 
compositional  requirements  of  the  By- 
Laws.  Instead,  NASDAQ  OMX  pro|)oses 
a  .separate  definition  of  “Staff  Director” 
as  ‘Ian  officer  of  the  Corporation  that  is 
serving  as  a  Director.”  As  discussed 
below,  however.  Section  4.3  of  the  By- 
Laws  is  to  be  amended  to  provide  that 
only  one  Staff  Director  may  serve  on  the 
Board,  unless  the  Board  consists  often 
or  more  Directors,  in  which  case  no 
more  than  two  Staff  Directors  may  serve. 
Thus,  the  change  will  further  restrict  the 
number  of  possible  Staff  Directors  in 
instances  where  the  Board  is  smaller 
than  ten  Directors,  while  retaining  the 
current  limit  for  a  larg.er  Board. 

(2)  NA.SDAQ  OMX  is  adopting  a  new 
definition  of  “Is.suer  Director”  and 
“Issuer  committee  member.”  The  fiy- 
Laws  currently  provide  that  the  number 
of  “Non-Industry  Directors”  [i.e.. 
Directors  who  are  not  Industry 
Directors)  micst  equal  or  exceed  the 
number  of  Industry  Directors,  and  shall 
include  at  least  one  “i.ssuer 
representative,”  unless  the  Board 
consists  of  ten  or  more  Directors,  in 
which  case  it  mu.st  include  at  least  two 
issuer  representatives.  I’he  Corporation 
believes  that  requiring  the 
representation  of  issuers  on  the  Board  is 
t:onsistent  with  the  goal  of  promoting  a 
diversity  of  viewpoints  and  skills  among 
Directors  and  the  requirement  of  Section 
f>(b){3)  of  the  Act  '  *  to  provide  for 
representation  of  issuers  among  the 
directors  of  a  national  securities 
exchange.  The  term  “issuer 
representative”  is  not  directly  defined 
in  the  By-Laws,  hut  is  implicitly  defined 
in  the  definition  of  “Non-Industry 
Director”  as  “an  officer,  director,  or 
employee  of  an  issuer  of  securities  listed 
on  a  national  .securities  exchangi; 
operated  by  any  .Self-Regulatory 
.Subsidiary.”  'I  he  new  proposed 
definition  is  “a  Director  (excluding  any 
Staff  Director)  or  committee  member 
who  is  an  officer  or  emidovee  of  an 
issuer  of  securities  listed  ou  a  national 
securities  exc  hange  operated  by  any 


’-Till*  ilftfiiiitinn  ol  "liiitu.slrv  Dirrclor  '  will 
I  oiitiiiiio  lo  oxi  itiilo  .Slalt  l3iriu:lors.  who  inighi 
iilbitrwisi!  I«!  (aiiisiibirod  Iniluslr\  Diroi  tors  bv 
virliii!  of  Hfnii.ition  with  NA.SI),\Q  lixi.haiigi! 

■Si-u  iiavs  I.I.C  <11x1  NA.SIjAQ  ( )|>lion.s  Sorvii  ii^.  I,l.( !. 
rogistiirod  tirokoi-doaliirs  llinl  ani  moiniK'rs  or 
N.A.SD.AQ  and  RX  and  mninlinr  organi/.alion,s  of 
I'lilx. 

"  ir.  ii,.s.(;.  78l(l))(:i).. 


Self-Regulatory  Subsidiary,  excluding 
any  Director  or  committee  member  who 
is  a  director  of  such  an  issuer  but  is  not 
also  an  officer  or  employee  of  such  an 
issuer.”  The  exclusion  of  Staff  Directors 
from  the  definition  is  necessary  because 
NA.SDAQ  OMX  is  lifted  on  NA.SDAQ. 
but  the  purposes  of  the  By-Laws  .in 
requiring  issuer  representation  to 
promote  a  diversity  of  viewpoints 
among  Directors  would  not  be  well 
served  by  deeming  Staff  Directors  also 
to  be  Issuer  Directors.  The  definition  is 
also  being  changed  to  exclude  persons 
who  are  directors  of  issuers  but  not  also 
officers  or  employees.  This  change  is 
intended  to  make  it  clear  that  a  Director 
is  not  barred  from  being  considered  a 
Public  Director  merely  because  the 
Director  serves  as  an  independent 
director  of  another  listed  company. 

(3)  The  definition  of  “Pqblic  Director” 
and  “Public  committee  member”  is 
being  restated  as  follows:  “a  Director  or 
committee  member  who  (1)  Is  not  an 
Industry'Director  or  Industry  committee 
member,  (2)  is  not  an  Issuet  Director  or 
Issuer  committee  member,  and  (3)  has 
no  material  business  relationship  with  a 
member  or  member  organization  of  a 
Self-Regulatory  .Subsidiary,  the 
Corporation  or  its  affiliates,  or  PINRA.” 
The  definition  currently  covers  a  person 
who  “has  no  material  business 
relation.ship  with  a  broker  or  dealer,  the 
(Corporation  or  its  affiliates,  or  P’INRA.” 
Thus,  the  changes  make  it  clear  that  any 
Industry  Director  or  Issuer  Director 
would  not  be  considered  a  Public 
Director.  As  noted  above,  however,  an 
independent  director  of  an  issuer  of 
.securities  listed  on  NA.SDAQ  could  be 
considered  a  Public  Director.  In 
addition,  in  keeping  with  the  change  to 
the  definition  of  Industry  Director 
discussed  above,  the  final  clause  of  the 
definition  is  being  revi.sed  to  focus  on 
the  exi.stence  of  a  material  business 
relationship  with  a  member  or  member 
organization  of  a  Self-Regulatory 
.Subsidiary,  rather  than  any  broker  or 
dealer.  Thus,  lor  example,  a  Director 
that  had  a  material  business  relationship 
with  a  non-U. .S.  broker  or  dealer  that 
was  not  a  member  or  a  member 
organization  of  a  Self-Regulatory 
Subsidiary  might  be  eligible  to  be  a 
Public  Director. 

(4)  The  definition  of  “Non-Industry 
Director”  or  “Non-Indu.stry  committee 
member”  is  proj)osed  to  be  amended  to 
cover  any  “Director  (excluding  any  Staff 
Director)  or  committee  member  wlio  is 
(1)  A  Public  Director  or  Public 
committee  member;  (2)  an  Issuer 
Director  or  Issuer  committee  member:  or 


1  ho  (iofinition  of  Director  is  discu.ssod 

fxtlow. 
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(3)  any  other  individual  who  would  not 
ho  an  Industry  Director  or  Industry 
committee  memhor.”  The  revised 
definition  is  generally  consistent  with 
the  current  definition,  hut  reflects  the 
adoption  of  a  definition  for  “Issuer 
Director  or  Issuer  committee  member.” 

(3)  NASDAQ  OMX  is  making 
conforming  changes  to  the  letter 
designations  of  paragraphs  in  Article  1 
of  the  By-Laws; 

Qualifications  of  Directors 

NASDAQ  OMX  is  proposing  to  amend 
Section  4.3  of  the  By-Laws,  which 
governs  the  qualifications  and 
compositional  requirements  of  the 
Board  of  Directors,  to  (i)  increase  the 
required  number  of  Public  Directors 
from  one  to  two,  (ii)  replace  the 
requirement  to  include  at  least  one 
issuer  representative  (or  at  least  two 
issuer  representatives  if  the  Board 
consists  of  ten  or  more  Directors)  with 
a  requirement  to  include  at  least  one, 
but  no  more  than  two.  Issuer  Directors, 
and  (iii)  provide  that  the  number  of  Staff 
Directors  may  not  exceed  one,  unless 
the  Board  consists  of  ten  or  more 
Directors,  in  which  case  the  number 
may  not  exceed  two.  The  section  wjll 
continue  to  require  that  the  number  of 
Non-Industry  Directors  equals  or 
exceeds  the  number  of  Industry 
Directors.  Although  these  changes  will 
not  significantly  modify  the  Board’s 
compositional  requirements,  they  will 
continue  to  ensure  a  diversity  f)f 
representation  among  Industry,  Staff, 
Issuer,  and  Public  Directors,  will  place 
more  stringent  caps  on  the  number  of 
Lssuerand  Staff  Directors,  and  will 
increa.se  the  requirement  for  Public 
Directors.  NAvSDAQ  OMX  also  proposes 
to  make  a  conforming  change  to  add  the 
term  “Issuer  Director”  to  Section  4.8 
and  Section  4.13(h),  which  govern  the 
filling  of  vacancies  on  the  Board  and  the 
determination  of  Directors’ 
qualifications  by  NASDAQ  OMX’s 
Secretary. 

The  changes  to  the  compositional 
requirements  imposed  specifically  by 
the  By-Laws  do  not  alter  in  any  respect 
the  compositional  requirements 
impo.sed  by  NASDAQ  listing  standards 
on  NASDAQ  OMX  as  a  public  company. 
Specifically,  NASDAQ  Rule  5605 
requires  that  the  board  of  directors  of  a 
company  listed  on  NASDAQ  must  have 
a  majority  of  directors  that  are 
“independent”  within  the  meaning  of 
that  rule.  As  provided  in  NASDAQ  Rule 
5605(a)(2)  with  respect  to  a  company 
li.sted  on  NASDAQ  (a  “Company”), 

“  ‘Independent  Director’  means  a  person 


other  than  an  Executive  Officer  or 
employee  of  the  Company  or  any  other 
individual  having  a  relationship  which, 
in  the  opinion  of  the  (’.ompany’s  hoard 
of  directors,  would  interfere  with  the 
exercise  of  independent  judgment  in 
carrying  out  the  responsibilities  of  a 
director.”  The  rule  goes  on  to  provide 
that  directors  having  certain  defined 
relationships  with  a  (Company  may  not 
be  considered  independent.  Thus,  while 
Staff  Directors  are  clearly  not 
independent  within  the  meaning  of  Rule 
5605,  other  Directors  may  or  may  not  be 
considered  independent,  depending  on 
the  specific  facts  of  their  relation.ship  to 
NASDAQ  OMX.  The  proposed  rule 
change  does  not  glter  in  any  respect  the 
obligations  of  the  NASDAQ  OMX  Board 
under  NASDAQ  Rule  5605. 

(Composition  of  Executive  Committee 

NASDAQ  OMX  is  proposing  a  minor 
amendment  to  the  compositional 
requirements  of  its  Executive 
Committee.  Currently,  Section  4.13(d)  of 
the  By-Laws  provides  that  the 
percentage  of  Public  Directors  on  the 
Executive  Committee  must  be  at  least  as 
great  as  the  percentage  of  Public 
Directors  on  the  whole  Board.  As  noted 
above,  however,  the  By-Laws  currently 
require  only  one  Public  Director  on  the 
whole  Board  (a  requirement  that 
NASDAQ  OMX  is  proposing  to  raise  to 
two  Public  Directors).  Thus,  the  By- 
Laws  currently  reflect  a  standard  under 
which  voluntary  inclusion  of  additional 
Public  Directors  on  the  fidl  Board 
translates  into  a  requirement  to  include 
ever  increasing  numbers  of  Public 
Directors  on  the  Executive  Committee, 
even  though  the  requirements  for  the 
full  Board  it.self  may  be  satisfied  with 
only  one  Public  Director.  Accordingly, 
NASDAQ  OMX  is  proposing  to  make 
the  requirements  consistent  by  requiring 
at  least  two  Public  Directors  on  the 
Executive  Committee. 

Composition  of  the  Audit  Committee 

Earlier  this  year,  the  Commission 
approved  changes  to  the  provisions  of 
NASDAQ  OMX’s  By-Laws  pertaining  to 
the  composition  of  the  Management 
Compensation  Committee  of  its  Board  of 
Directors.  NASDAQ  (3MX  is  now' 
proposing  comparable  changes  to  the 
compositional  requirements  of  its  Audit 
Committee.  Specifically,  NASDAQ 
OMX  is  proposing  to  amend  Section 
4.13(g)  to  replace  a  requirement  that  the 
Audit  Committee  be  compo.sed  of  a 
majority  of  Non-Industry  Directors  with 
a  requirement  that  the  number  of  Non- 


NASDAQ  Rule  .SBOStaKl)  provicle.s  that 
"  ‘Executive  Officer’  means  those  officers  coverect  in 
Rule  16a-l(f)  under  the  Act."  17  CFR  240.1f>a-l(0. 


Industry  Directors  on  the  committee 
equal  or  exceed  the  number  of  Industry 
Directors,  'riius,  in  the  ca.se  of  a 
committee  fxtmposed  of  four  Directors, 
the  current  By-Law  provides  that  only 
one  Director  may  be  an  Indu.stry 
Director,  while  the  amended  By-Law 
would  allow  up  to  two  Directors  to  be 
Indu.stry  Directors.  The  proposed 
compositional  requirement  for  the 
committee  with  regard  to  the  balance 
between  Industry  Directors  and  Non- 
Industry  Directors  would  be  the  .same  as 
that  already  provided  for  in  the  By-Laws 
with  respect  to  the  Eixecutive 
Committee,  the  Nominating  and 
(Governance  Committee,  the 
Management  Compensation  Committee, 
and  the  full  Board  of  Directors. 

The  Corporation  believes  that  the 
change  will  provide  greater  flexibility  to 
NASDAQ  OMX  with  regard  to 
populating  a  committee  that  includes 
Directors  with  relevant  expertise  and 
that  is  not  exce.s.sively  large  in  relation 
to  the  size  of  the  full  Board  of  Directors, 
while  continuing  to  ensure  that 
Directors  associated  with  members  and 
member  organizations  of  the  Self- 
Regulatory  Subsidiaries  do  not  exert 
disproportionate  influence  of  the 
governance  of  NASDAQ  OMX.  As 
required  by  Section  lOA  of  the  Act,’'* 
SE(;  Rule  l()A-3  thereunder,’^  and 
NASDAQ  Rule  5605(c),  the  committee 
would  continue  at  all  times  to  be 
composed  solely  of  Directors  who  are 
independent  within  the  meaning  of 
those  provisions. 

2.  Statutory  Basis 

The  Corporation  believes  that  that  the 
proj)o.sed  rule  change  is  consistent  with 
provisions  of  Section  17A  of  the  Act.’" 
in  particular,  the  Corporation  believes 
that  the  change  to  the  definition  of 
Industry  Director  is  warranted  to  ensure 
that  it  is  appropriately  focused  on  the 
mitigation  of  potential  conflicts  of 
interest  associated  with  Directors  who 
are  currently  or  were  very  recently 
employcid  hy  members  or  member 
organizations  of  Self-Regulatory 
.Subsidiaries,  or  that  otherwise  have 
material*affiliations  with  such  members 
or  member  organizations,  without 
unnecessarily  re.stricting  highly 
qualified  individuals  with  extensive 
knowledge  of  the  financial  services 
industry.from  .serving  on  the  Board.  The 
(Corporation  further  believes  that  the 
other  definitional  changes  and  the 
changes  to  the  compositional 
requirements  of  the  NA.SDAQ  OMX 
Board  and  the  Executive  Committee  will 


'«15  U  .S.C.  78j-l. 
'’17(;FR  240.10A-3. 
'"IS  U  .S.C.  78(1-1. 
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enhance  the  clarity  of  these  provisions 
and  promote  a  diversity  of  backgrounds 
and  viewpoints  on  the  NASDAQ  OMX 
Board.  The  Corporation  believes  that 
these  changes  will  collectively  promote 
the  capacity  of  the  NASDAQ  OMX 
Board  to  fulfill  its  responsibilities. 

With  respect  tt)  the  proposed  changes 
to  the  Audit  Committee’s  compositional 
requirements,  the  Corporation  believes 
that  the  change  will  provide  greater 
flexibility  to  NASDAQ  OMX  with  regard 
to  populating  a  committee  that  includes 
Directors  with  relevant  expertise  and 
that  is  not  excessively  large  in  relation 
to  the  size  of  the  full  Board  of  Directors, 
while  continuing  to  ensure  that 
Directors  associated  with  members  and 
member  organizations  of  Self-Regulatory 
Subsidiaries  do  not  exert 
disproportionate  influence  of  the 
governance  of  NASDAQ  OMX.  The 
•change  would  not  ajfect  NASDAQ 
OMX’s  compliance  with  Section  U)A  of 
the  Act,’«SEC  Rule  lOA-3 
thereunder,^"  and  NASDAQ  Rule 
.'i605(c),  as  the  committee  would 
continue  at  all  times  to  be  composed 
solely  of  Directors  who  are  independent 
within  the  meaning  of  those  provisions. 

(Bj  Self-Begulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Corporation  does  not  believe  that 
the  proposed  rnle  change  will  impose 
any  burden  on  competition  not 
ner;essary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Specifically, 
the  Corporation  believes  that  the  By- 
Laws  of  its  holding  company,  NASDAQ 
OMX,  do  not  direc;tly  affect  competition, 
since  they  do  not  affect  the  availability 
or  pricing  of  goods  and  services. 
Moreover,  the  (Corporation  is  not 
currently  operational,  so  the  change  will 
not  in  any  event  have  any  impact  on  its 
competitive  standing.  To  the  extent  that 
the  pro{)osed  change ,to  th«!  By-Laws 
may  be  construed  In  have  any  bearing 
on  competition,  the  (Corporation 
believes  that  the  change  will  promote 
competition,  since  the  changJi  will  allow 
NASDAQ  OMX  to  have  greater  . 
flexibility  in  the  .selection  of  its 
Directors  in  a  manner  similar  to  tlu; 
flexibility  available  to  NYSE  EuronexI 
under  its  lnde|)end(!nce  Rt)licy. 

(C)  Self-Regulatory'  Organization’s 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
.solicited  nor  received. 


'•<15  II  .S.C.  7«i-l. 
2''17  CFR  240.1(JA-3 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
Commission  Action 

Within  4.'j  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period 
up  to  90  days  (i)  as  the  Commission  may 
designate  if  it  finds  such  longer  period 
to  be  appropriate  and  publishes  its 
reasons  for  so  finding  or  (ii)  as  to  which 
the  .self-regulatory  organization 
consents,  the  (Commission  will: 

(A)  By  order  approve  or  disapprove 
the  proposed  rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://\v\v\v. sec.gov/ 
rules/sro.shtml]  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-.S(C(CP-2()  12-02  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  trijilicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  (Commission, 
100  F  Street  NE.,  Washington,  D(C 
20.'‘i49-1090. 

All  submissions  should  refer  to  File 
Number  SR-.S(CCP-2012-02.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
(Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  i;onunent.s  on  the  (Commission’s 
internet  Web  site  {http://wH'\\’. sec.gov/ 
rules/sro.shtml].  Copies  of  the 
submi.ssion,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposc'd  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Comrni.ssion  and  any  j)erson,  other  than 
Iho.se  that  may  be  withheld  from  tin; 
public  in  accordance  with  the 
provisions  of  .'5  IJ.S.(C.  .'j52,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Section,  100  F  Street  NE., 
Washington,  D(C  20.149,  on  official 
business  days  between  the  hours  of 


10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  SCCP,  All  comments  received 
will  be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  .sliould  submit  only 
information  that  you  wish  to  make 
available  publicly. 

All  submissions  should  refer  to  File 
Number  SR-SCCP-20 12-02,  and  should 
be  submitted  on  or  before  January  23, 
2012. 

For  iho  (Commission,  by  the  Division  of 
Trailing  and  Markets,  pursuant  to  delegated 
authority.^’ 

Kevin  M,  O’Neill, 

Dopiity  Secretary. 

IKK  Doc.  2012-:tl4f>4  Tiled  12-31-12:  8:45  ain| 

BILLING  CODE  8011 -01 -4> 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68537;  File  No.  SR- 
BSECC-201 2-002] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange  Clearing  Corporation; 
Notice  of  Filing  of  Proposed  Rule 
Change  With  Respect  to  the 
Amendment  of  the  By-Laws  of  Its 
Parent  Corporation,  The  NASDAQ  OMX 
Group,  Inc. 

December  26.  201 2. 

Pursuant  to  Section  19(b)(1)  of  thCT 
Securities  Exchange  Act  of  1934 
(“Act”)  ’  and  Rule  19b— 4  thereunder^ 
notice  is  hereby  given  that  on  December 
19,  2012,  Boston  Stock  Exchange 
Clearing  Corporation  (“BSECC”)  filed 
with  the  Secufities  and  Exchange 
(Commission  (“Commission”)  the 
jiroposed  rule  change  as  described  in 
items  I,  11,  and  III  below,  which  Items 
have  been  prepared  by  BSECC.  The 
(Commission  is  publi.shing  this  notice  to 
.solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

BSEC(C  proposes  a  rule  change  with 
respect  to  the  amendment  of  the  by-laws 
of  its  parent  corporation.  The  NASDAQ 
OMX  Croup,  Inc.  (“NASDAQ  OMX”  or 
the  “(Corporation”).  The  text  of  the 
proposed  rule  change  is  available  at 
http:/ /nasdaqomxhx.cchwallstreet.com/ , 
at  BSECf  C’s  principal  office,  and  at  the 
(Commission's  Public  Reference  Room. 


O  17  CKR  2(l0.30-3(a)(12). 
'  15  I!. .SC.  7«s(l))(1), 

2  17  CFR  240.im)--l. 
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II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
Corporation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  fihange.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  b^dow.  The 
Corporation  has  prepared  summaries, 
set  forth  in  Sections  A,  13,  and  (C  below, 
t)f  the  most  significant  aspects  of  such 
statements.  ’ 

(A)  Self-lh^gulator}'  Organization’s 
Statement  of  tha  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Bale 
Change 

1.  Purpose 

NASDAQ  OMX  is  proposing 
amendments  to  provisions  of  its  By- 
Laws  pertaining  to  the  compositional 
retpiirements  of  the  NASDAQ  (IMX 
Board.  The  changes  are  primarily 
focused  on  amending  the  definition  of 
“Industry  Diroc:tor”  (and  “Industry 
committee  member")  *  to  make  tlu; 
definition  less  restrictive,  but  in  a 
manner  that  B.SECC  believes  will 
continue  to  serve  tlu*  purpose  of 
ensuring  that  members  and  member 
organizations  of  Self-Regulatory 
Subsidiaries  •'> — the  self-regulatory 
organizations  owned  by  NASDAQ 
(IMX — do  not  have  disproportionate 
influence  on  its  governance.  In  making 
the  change,  NA.SDAQ  (3MX  is  adapting 
concepts  already  approved  by  the 
('ommission  in  its  review  of  the 
Independence  Policy  of  the  NYSE 
Euronext  Board  of  Directors  (the 
“Indepeudcmce  Polif:y”).'*  The  propo.sed 


''I'lif?  C'.OMiiDis.sidii  slalf  liii.s  modified  tlio  text  of 
Iho  .surnniarios  proparcd  liv  tlio  Corporation. 

term  '‘(:oniinilti!i>  tiu-ml)or’'  in  tlie  nv-I.aw.s 
rofcrs  to  nioniborslnp  in  tlit;  i^orniniltoijs  anthorizod 
nndor  .Soction  4. IS  of  llio  Hv  l.aws.  .snc  li  as  tlu; 
Kxtfcntive  Coinniittoe  and  tlio  Audit  C'.oniinittof;. 
Under  tlie  Bv-Liw.s  anil  the  Delaware  Ceneral 
Corporation  Law,  all  members  of  lanninittees  with 
the  power  and  authority  to  act  on  liehalf  of  the 
Board  in  the  management  ul  the  business  and  affairs 
of  NA.SDAQ  OMX  must  themselves  lie  Directors. 
Accordingly,  the  definitions  of  'Industry  Din;ctor" 
and  “Industry  committee  member"  are  coterminous 
as  applied  to  any  memtior  of  these  committees.  The 
By-I.itws  do  not  (rrosently  camtemplate  any 
committees  with  non-Direclor  members. 

^The  Bv-Laws  define  each  of  The  NA.STIAQ  .Stock 
Market  Ll.C  (  "NASDAQ").  NA.SDAQ  f)MX  BX,  Inc. 
("BX”).  NASDAQ  OMX  I'llLX  I.l.C  ("Bhix"). 

BSkXX;.  and  the  .Stock  Clearing  Corporation  of 
I’hiladelphia  (".SfiCB")  as  a  ".Self-Kegulatorv 
.Subsidiary. " 

'■Securities  Kxi.hange  .Act  Release  No.  ,t1217 
(I''el)r\iary  10.  Atm.'S),  71)  KK  ')l>HH  (f-ehrnary  2H.  2005) 
(SR-NY.SE-2004-.54);  .Securities  Exchange  Act 
Release  No.  55293  (Eetiruarv  14.  2007).  72  ER  KOItil 
(Eehruary  22.  2007)  (SR-NY.SE-2000-12t)); 


rtile  change  also  makes  several  otluT 
changes  to  provisions  pertaining  to  the 
Board’s  compositional  requirements  and 
categorization  of  Directors. 

Definitions 

The  By-Laws  require  Directors  to  be 
assigned  to  certain  defined  categories, 
ba.sed  on  their  current  and  past 
affiliations.^  Specifically,  Directors  may 
be  categorized  as  “Industry  Directors," 
“Non-Industry  Directors,"  “Public 
Directors,”  and/or  “Staff  Directors.” 
(dirrently,  an  Industry  Director  is 
defined  as  a  Director  who: 

(1 )  Is  or  has  served  in  the  prior  three 
years  as  an  officer,  director,  or  employee 
of  a  broker  or  dealer,  excluding  an 
outside  director  or  a  director  not 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer; 

(2)  Is  an  officer,  director  (excluding  an 
outside  director),  or  employee  of  an 
entity  that  owns  more  than  ten  percent 
of  the  equity  of  a  broker  or  dealer,  aud 
the  broker  or  dealer  ac:count,s  for  more 
than  five  percent  of  the  gross  revenues 
received  by  the  consolidated  entity; 

(3)  (3wns  more  than  five  percent  of 
the  equity  securities  of  any  broker  or 
dealer,  whose  investments  in  brokisrs  or 
dealers  exceed  ten  percent  of  his  or  her 
net  worth,  or  who.se  ownership  interest 
otherwise  permits  him  or  her  to  he 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer; 

(4)  Provides  professional  services  to 
brokers  or  dealers,  and  such  services 
constitute  20  percent  or  more  of  the 
professional  revenues  received  bv  the 
Director  or  20  percent  or  more  of  the 
gross  revenues  received  by  the 
Director’s  firm  or  partnership; 

(.•i)  provides  professional  services  to  a 
director,  officer,  or  employee  of  a 
broker,  dealer,  or  corporation  that  owns 
.'30  percent  or  more  of  the  voting  stock 
of  a  broker  or  dealer,  and  such  services 
relate  to  the  direc:tor’s,  officer’s,  or 
employee’s  jirofessional  capacity  and 
constitute  20  percent  or  more  of  the 
professional  revenues  received  by  the 
13irector  or  20  percimt  or  more  of  the 
gross  revenues  received  by  the 
Director’s  firm  or  partnership;  or 

(0)  Has  a  consulting  or  employment 
relationship  with  or  provides 
professional  services  to  the  (’.orporation 
or  any  affiliate”  thereof  (including  anv 


.Sficiirilius  Exiiliaugo  Af:t  RrIucISi;  No.  »i751i4  (August 
1.  21)12).  77  FR  47IH1)  (.SR-NYSK-2()12-I7;  SR- 
NY.SEAr(:a-2()12-.59;  SR-NY.SEMKT-2012-n7). 

^  As  rliscussfid  ahnvo,  Ihi;  calugorius  also  govurii 
tin;  rlassifiration  ot  uiomhurs  of  couiiiuttues  of 
NA.SDAQ  OMX.  as  providod  for  in  tin:  By-I-iw.s. 

"  NASD.AQ  OMX  i.s  adding  a  dofinilion  ol 
"afliliato”  as  follows;  "An  'affiliati;'  of.  or  a  porson 
'affiliatHiT  with,  a  specifiod  porson.  i.s  a  pyrson  that 
diraf:tly,  or  indirfii;tlv  through  out;  or  uiort; 


.Self-Regulatory  Subsidiary)  or  to  the 
Financial  Industry  Regulatory  Authority 
(“FINRA”)  (or  any  predece.ssor)  or  has 
had  any  such  relationship  or  provided 
any  such  services  at  any  time  within  the 
prior  three  years. 

Thus,  the  current  definition  focuses  on 
a  Director’s  affiliation  with  any  broker- 
dealer.  regardless  of  whether  the  broker- 
dealer  i.s  a  member  or  member 
organization  of  a  Self-Regulatory 
Subsidiary.  The  definition  also  features 
a  three-year  “look-back”  period  during 
which  a  Director  formerly  a.ssociated 
with  a  broker-dealer  would  continue  to 
be  deemed  aii  Industry  Director. 

In  lieu  of  this  definition.  NA.SDAQ 
OMX  is  [iroposing  to  adopt  a  definition 
that  focuses  on  whether  a  Director  is 
affiliated  with  a  member  or  a  member 
organization  of  a  .Self-Regulatory 
Subsidiarv.  Under  the  revised 
definition,  an  Industry  Director  will  be 
defined  as  a  Director  who: 

(1)  Is,  or  within  the  last  year  was,  or 
has  an  immediate  family  member**  who 
is.  or  within  the  last  year  was,  a  member 
of  a  .Self-Regidatory  .Subsidiary;**’ 

(2)  I.s,  or  within  the  last  year  was, 
employed  by  a  member  or  a  member 
organization  of  a  .Self-Regulatory 
Subsidiary;” 

(3)  Has  an  unmediate  family  member 
who  i.s,  or  within  the  last  year  was,  an 
executive  officer  of  a  member  or  a 
member  organization  of  a  .Self- 
Regulatory  Subsidiary; 

(4)  Has  within  the  last  year  received 
from  any  member  or  member 
organization  of  a  .Self-Regulatory 
Subsidiary  more  than  .$1(K),0()()  per  year 
in  direct  compensation,  or  received 
from  such  members  or  member 
organizations  in  the  aggregate  an 
amount  of  direct  compen.sation  that  in 


inli'riiioiliHries.  coiitrnls,  nr  is  controlled  hv,  or  i.s 
UMilnr  common  r;onlrol  with,  the  person  specified,” 
The  del'inition  is  identical  to  the  delinitinn  ol  the 
term  in  .SEC  Rule  12b-2,  17  C:FR  24().12t>-2. 

‘*N.‘\,SDAQ  OMX  is  lidding  a  definition  of 
'immediate  familv  memher"  as  follows: 

'Immediate  family  memlier'  means  a  person's 
spouse,  parents,  children  and  sihlings,  wliether  hv 
hlood,  marriage  or  adoption,  or  anyone  residing  in 
such  person's  home,"  The  definition  is  identical  to 
ttie  definition  of  "familv  memlier"  contained  in 
N.A.SDAQ  listing  standards,  as  provided  in 
NA.SD.AQ  Rule  .56t)5 

"‘This  provision  would  apply  loan  individual 
that  was  a  memher  of  I’hlx.  the  only  Self- Regulatory 
.Sulisidiarv  that  allows  natural  persons  to  become 
niemliej's. 

”  A  broker-dealer  tliat  is  admitted  to  memhersliip 
in  I’hlx  is  referred  to  as  a  "memlier  organization;  " 
broker-dealers  admitted  to  membership  in  the  other 
.Sel(-Regulatory  Subsidiaries  an;  referred  to  as 
"members.  ■■ 

o  An  "F:xerutive  Oflicer"  ol  a  memlier  or  member 
organization  means  those  officers  covered  in  Rule 
tt>a-l(f)  under  the  Act.  as  if  the  member  or  member 
organization  were  an  issuer  within  the  meaning  of 
such  Rule.  17  CFR  240. l(ia-l(0. 
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any  one  year  is  more  than  10  percent  of 
the  Director’s  annual  gross 
compensation  for  such  year,  excluding 
in  each  case  director  and  committee  fees 
and  pension  or  other  forms  of  deferred 
compensation  for  prior  service 
(provided  such  compensation  is  not 
contingent  in  any  way  on  continued 
service);  or 

(5)  Is  affiliated,  directly  or  indirectly, 
with  a  member  or  member  organization 
of  a  Self-Regulatory  Subsidiary. 

NASDAQ  OMX  believes  that  the 
change  is  warranted  to  ensure  that  the 
definition  of  Industry  Director  is 
appropriately  focused  on  the  mitigation 
of  potential  conflicts  of  interest 
associated  with  Directors  who  are 
currently  or  were  very  recently 
employed  by  members  or  member 
organizations  of  Self-Regulatory 
Subsidiaries,  or  that  otherwise  have 
material  affiliations  with  such  members 
or  member  organizations.  The  current 
definition  covers  individuals  who  are 
employed  by  broker-dealers  that  are  not 
members  of  Self-Regulatory 
Subsidiaries,  or  who  retired  from 
service  at  a  broker-dealer  more  than  one, 
but  less  than  three  years  in  the  past.  The 
Corporation  believes  that  by  deeming 
such  potential  Directors  to  be  Industry 
Directors,  the  current  By-Law’s 
unnecessarily  re.strict  highly  qualified 
individuals  with  extensive  knowledge 
of  the  financial  services  industry  from 
serving  on  the  Board. 

In  addition  to  this  change,  NASDAQ 
OMX  is  also  proposing  the  following 
additional  changes  to  the  definitions 
applicable  to  categories  of  Directors: 

(1)  NASDAQ  OMX  proposes  a  new 
definition  of  “Staff  Director.”  Currently, 
the  definition  of  “Staff  Director”  is 
included  within  the  definition  of 
“Industry  Director,”  and  is  defined  as 
“any  two  officers  of  the  Corporation, 
selected  at  the  sole  discretion  of  the 
Board,  amongst  those  officers  who  may 
be  serving  as  Directors.”  By  virtue  of 
being  designated  as  Staff  Directors, 
these  Directors  are  not  considered  to  be 
Industry  Directors  for  purposes  of  the 
compositional  requirements  of  the  By- 
l.aws.  Instead.  NASDAQ  OMX  proposes 
a  .separate  definition  of  “Staff  Director” 
as  “an  officer  of  the  Corporation  that  is 
serving  as  a  Director.”  As  discussed 
below,  however.  Section  4.3  of  the  By- 
Law's  is  to  be  amended  to  provide  that 
only  one  Staff  Director  may  serve  on  the 


'•’The  definition  of  “Industry  Dirertor"  will 
continue  to  exclude  Staff  Directors,  who  might 
otherwise  be  considered  Indu.stry  Directors  hv 
virtue  of  affiliation  with  NASDAQ  Exchange 
Services  I.IX;  and  NA.SDAQ  Options  Services.  1.1  .fi. 
registered  broker-dealers  that  are  meml)ers  or 
NASDAQ  and  BX  and  memixfr  organizations  of 
Phix. 


Board,  unluss  the  Board  consists  of  ten 
or  more  Directors,  in  which  case  no 
more  than  two  Staff  Directors  may  serve. 
Thus,  the  change  will  further  restrict  the 
number  of  possible  Staff  Directors  in 
instances  where  the  Board  is  smaller 
than  ten  Directors,  while  retaining  the 
current  limit  for  a  larger  Board. 

(2)  NASDAQ  OMX  is  adopting  a  new 
definition  of  “Issuer  Director”  and 
“Issuer  committee  member.”  The  By- 
Laws  currently  provide  that  the  number 
of  “Non-Industry  Directors”  (i.o.. 
Directors  who  are  not  Industry 
Directors)  must  equal  or  exceed  the 
number  of  Industry  Directors,  and  shall 
include  at  least  one  “issuer 
representative.”  unless  the  Board 
consists  of  ten  or  more  Directors,  in 
which  case  it  must  include  at  least  two 
issuer  repre.sentatives.  The  Corporation 
believes  that  requiring  the 
representation  of  issuers  on  the  Board  is 
consistent  with  the  goal  of  promoting  a 
diversity  of  viewpoints  and  skills  among 
Directors  and  the  requirement  of  Section 
6(b)(3)  of  the  Act  to  provide  for 
representation  of  issuers  among  the 
directors  of  a  national  securities 
exchange.  The  term  “i.ssuer 
representative"  is  not  directly  defined 
in  the  By-Laws,  but  is  implicitly  defined 
in  the  definition  of  “Non-Industry 
Director”  as  “an  officer,  director,  or 
employee  of  an  issuer  of  securities  listed 
on  a  national  securities  exchange 
operated  by  any  Self-Regulatory 
.Subsidiary.”  The  new  proposed 
definition  is  “a  Director  (excluding  any 
Staff  Director)  or  committee  member 
who  is  an  officer  or  employee  of  an 
issuer  of  securities  li.sted  on  a  national 
securities  exchange  operated  by  any 
Self-Regulatory  .Subsidiary,  excluding 
any  Director  or  committee  member  who 
is  a  director  of  .such  an  issuer  but  is  not 
also  an  officer  or  employee  of  sucb  an 
issuer.”  The  exclusion  of  Staff  Directors 
from  the  definition  is  necessary  because 
NA.SDAQ  OMX  is  listed  on  NASDAQ, 
but  the  purposes  of  the  By-Laws  in 
requiring  issuer  representation  to 
promote  a  diversity  of  viewpoints 
among  Directors  w'ould  not  be  well 
served  by  deeming  .Staff  Directors  also 
to  be  Issuer  Directors.  The  definition  is 
also  being  changed  to  exclude  persons 
who  are  directors  of  issuers  but  not  also 
officers  or  employees.  This  change  is 
intended  to  make  it  clear  that  a  Direcitor 
is  not  barred  from  being  considered  a 
Public  Director  merely  because  the 
Director  serves  as  an  independent 
director  of  another  listed  company. 


'■•l.';  U.S.C.  78f(b)(3). 

"■The  (leriiiitiun  of  Public  Director  is  disrusseil 
Ijelow. 


(3)  The  definition  of  “Public  Director” 
and  “Public  committee  member”  is 
being  restated  as  follows:  “a  Director  or 
committee  member  who  (1)  is  not  an 
Industry  Director  or  Industry  committee 
member,  (2)  is  not  an  Issuer  Director  or 
Issuer  committee  member,  and  (3)  has 
no  material  business  relationship  with  a 
member  or  member  organization  of  a 
Self- Regulatory  Subsidiary,  the 
Corporation  or  its  affiliates,  or  FINRA.” 
The  definition  currently  covers  a  person 
who  “has  no  material  business 
relationship  with  a  broker  or  dealer,  the 
Corporation  or  its  affiliates,  or  FINRA.” 
Thus,  the  changes  make  it  clear  that  any 
Industry  Director  or  Issuer  Director 
would  not  be  considered  a  Public 
Director.  As  noted  above,  however,  an 
independent  director  of  an  issuer  of 
securities  listed  on  NASDAQ  could  be 
considered  a  Public  Director.  In 
addition,  in  keeping  with  the  change  to 
the  definition  of  Industry  Director 
discussed  above,  the  final  clause  of  the 
definition  is  being  revi.sod  to  focus  on 
the  existence  of  a  material  business 
relationship  with  a  member  or  member 
organization  of  a  Self-Regulatory 
Subsidiary,  rather  than  any  broker  or 
dealer.  Thus,  for  example,  a  Director 
that  had  a  material  business  relationship 
with  a  non-U. .S.  broker  or  dealer  that 
was  not  a  member  or  a  member 
organization  of  a  Self-Regulatory 
.Subsidiary  might  be  eligible  to  be  a 
Public  Director. 

(4)  The  definition  of  “Non-Industry 
Director”  or  “Non-Industry  committee 
member”  is  proposed  to  be  amended  to 
cover  any  “Director  (excluding  any  Staff 
Director)  or  committee  member  who  is 
(1 )  a  Pnblic  Director  or  Public 
committee  member;  (2)  an  I.ssuer 
Director  or  Issuer  committee  member;  or 
(3)  any  other  individual  who  would  not 
be  an  Industry  Director  or  Industry 
committee  member.”  The  revi.sed 
definition  is  generally  consistent  with 
the  current  definition,  but  reflects  the 
adoption  of  a  definition  for  “Issuer 
Director  or  Issuer  committee  member.” 

(.'i)  NA.SDAQ  OMX  is  making 
conforming  changes  to  the  letter 
designations  of  paragraphs  in  Article  I 
of  the  By-Laws. 

Qualifications  of  Directors 

NASDAQ  OMX  is  proposing  to  amend 
.Section  4.3  of  the  By-Laws,  which 
governs  the  qualifications  and 
compositional  requirements  of  the 
Board  of  Directors,  to  (i)  increa.se  the 
required  number  of  Public  Directors 
from  one  to  two,  (ii)  replace  the 
requirement  to  include  at  least  one 
issuer  representative  (or  at  least  two 
issuer  representatives  if  the  Board 
consists  of  ten  or  more  Directors)  with 
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a  requirement  to  include  at  least  one, 
but  no  more  than  two,  Issuer  Directors, 
and  (iii)  provide  that  the  number  of  Staff 
Directors  may  not  exceed  one,  unless 
the  Board  consists  of  ten  or  more 
Directors,  in  which  case  the  number 
may  not  exceed  two.  The  section  will 
continue  to  require  that  the  number  of 
Non-Industry  Directors  equals  or 
exceeds  the  number  of  Industry 
Directors.  Although  these  changes  will 
not  significantly  modify  the  Board’s 
compositional  requirements,  they  will 
continue  to  ensure  a  diversity  of 
representation  among  Industry,  Staff, 
Issuer,  and  Public  Directors,  will  place 
more  stringent  caps  on  the  number  of 
I.ssuer  and  Staff  Directors,  and  will 
increase  the  requirement  for  Public 
Directors.  NASDAQ  OMX  also  proposes 
to  make  a  conforming  change  to  add  the 
term  "Issuer  Director”  to  Section  4.8 
and  Section  4.13(h),  which  govern  the 
filling  of  vacancies  on  the  Board  and  the 
determination  of  Directors’ 
qualifications  by  NASDAQ  OMX’s 
Secretary. 

The  changes  to  the  compositional 
requirements  imposed  specifically  by 
the  By-Laws  do  not  alter  in  any  respeict 
the  compositional  requirements 
impo.sed  by  NASDAQ  listing  standards 
on  NASDAQ  OMX  as  a  public  company.' 
Specifically,  NASDAQ  Rule  5605 
requires  that  the  board  of  directors  of  a 
company  listed  on  NASDAQ  must  have 
a  majority  of  directors  that  are 
“independent”  within  the  meaning  of 
that  rule.  As  provided  in  NASDAQ  Rule 
5605(a)(2)  with  respect  to  a  company 
listed  on  NASDAQ  (a  “Company”), 

“  ‘Independent  Director’  means  a  person 
other  than  an  Executive  Officer  or 
employee  of  the  Company  or  any  other 
individual  having  a  relationship  which, 
in  the  opinion  of  the  Company’s  board 
of  directors,  would  interfere  with  the 
exercise  of  independent  judgment  in 
carrying  out  the  responsibilities  of  a 
director.”  The  rule  goes  on  to  provide 
that  directors  having  certain  defined 
relationships  wdth  a  Company  may  not 
be  considered  independent.  Thus,  while 
Staff  Directors  are  clearly  not 
independent  within  the  meaning  of  Rule 
5605,  other  Directors  may  or  may  not  he 
considered  independent,  depending  on 
the  specific  facts  of  their  relationship  to 
NASDAQ  OMX.  The  proposed  rule 
change  does  not  alter  in  any  respect  the 
obligations  of  the  NASDAQ  OMX  Board 
under  NASDAQ  Rule  5605. 


NASDAQ  Rule  .SS05(a)(l)  provide.s  that 
"■‘KxecutivG  Officer’  means  those  officers  covered  in 
Rule  16a-l{f)  under  the  Act.”  17  CFR  240.16a-l(f). 


Composition  of  Executive  Committee 

NASDAQ  OMX  is  proposing  a  minor 
amendment  to  the  compositional 
requirements  of  its  Executive 
Committee.  Currently,  Section  4.13(d)  of 
the  By-Laws  provides  that  the 
percentage  of  Public  Directors  on  the 
Eixecutive  Committee  must  be  at  least  as 
great  as  the  percentage  of  Public 
Directors  on  the  whole  Board.  As  noted 
above,  however,  the  By-Laws  currently 
require  only  one  Public  Director  on  the 
whole  Board  (a  requirement  that 
NASDAQ  OMX  is  proposing  to  raise  to 
two  Public  Directors).  Thus,  the  By- 
Laws  currently  reflect  a  standard  under 
which  voluntary  inclusion  of  additional 
Public  Directors  on  the  full  Board 
translates  into  a  requirement  to  include 
ever  increasing  numbers  of  Public 
Directors  on  the  Executive  Committee, 
even  though  the  requirements  for  the 
full  Board  itself  may  be  satisfied  with 
only  one  Puhlic  Director.  Accordingly, 
NASDAQ  OMX  is  proposing  to  make 
the  requirements  consistent  by  requiring 
at  least  two  Public  Directors  on  the 
Executive  Committee. 

Composition  of  the  Audit  Committee 

Earlier  this  year,  the  Commission 
approved  changes  to  the  provisions  of 
NASDAQ  OMX’s  By-Laws  pertaining  to 
the  composition  of  the  Management 
Compensation  Committee  of  its  Board  of 
Directors.  NA.SDAQ  OMX  is  now 
proposing  comparable  changes  to  the 
compositional  requirements  of  its  Audit 
Committee.  Specifically,  NA.SDAQ 
OMX  is  proposing  to  amend  Section 
4.13(g)  to  replace  a  requirement  that  the 
Audit  Committee  be  composed  of  a 
majority  of  Non-Industry  Directors  with 
a  requirement  that  the  number  of  Non- 
Industry  Directors  on  the  committee 
equal  or  exceed  the  number  of  Industry 
Directors.  Thus,  in  the  case  of  a 
committee  compo.sed  of  four  Directors, 
the  current  By-Law  provides  that  only 
one  Director  may  be  an  Industry 
Director,  while  the  amended  By-Law 
would  allow  up  to  two  Directors  to  be 
Industry  Directors.  The  proposed 
compositional  requirement  for  the 
committee  with  regard  to  the  balance 
between  Industry  Directors  and  Non- 
Industry  Directors  would  be  the  .same  as 
that  already  provided  for  in  the  Bj'-Laws 
with  respect  to  the  Executive 
Committee,  the  Nominating  and 
Governance  Committee,  the 
Management  Compensation  Committee, 
and  the  full  Board  of  Directors. 

The  Corporation  believes  that  the 
change  will  provide  greater  flexihility  to 
NASDAQ  OMX  with  regard  to 
populating  a  committee  that  includes 
Directors  with  relevant  experti.se  and 


that  is  not  excessively  large  in  relation 
to  the  size  of  the  full  Board  of  Directors, 
while  continuing  to  ensure  that 
Directors  associated  with  members  and 
member  organizations  of  the  Self- 
Regulatory  .Subsidiaries  do  not  exert 
disproportionate  influence  of  the 
governance  of  NASDAQ  OMX.  As 
required  by  .Section  lOA  of  the  Act,^^ 

SEC  Rule  lOA-3  thereunder,'"  and 
NASDAQ  Rule  5605(c),  the  committee 
would  continue  at  all  times  to  be 
composed  solely  of  Directors  who  are 
independent  within  the  meaning  of 
those  provisions. 

2.  Statutory  Basis 

The  Corporation  believes  that  the 
proposed 'rule  change  is  consistent  with 
provisions  of  Section  17A  of  the  Act.’** 

In  particular,  the  Corporation  believes 
that  the  change  to  the  definition  of 
Industry  Director  is  warranted  to  ensure 
that  it  is  appropriately  focused  on  the 
mitigation  of  potential  conflicts  of 
interest  associated  with  Directors  who 
are  currently  or  were  very  recently 
employed  by  members  or  member 
organizations  of  Self-Regulatory 
Subsidiaries,  or  that  otherwise  have 
material  affiliations  with  such  members 
or  member  organizations,  without 
unneces.sarily  restricting  highly 
qualified  individuals  with  extensive 
knowledge  of  the  financial  services 
industry  from  serving  on  the  Board.  The 
Corporation  further  believes  that  the 
other  definitional  changes  and  the 
changes  to  the  compositional 
requirements  of  the  NA.SDAQ  OMX 
Board  and  the  Executive  Committee  will 
enhance  the  clarity  of  these  provisions 
and  promote  a  diversity  of  backgrounds 
and  viewpoints  on  the  NASDAQ  OMX 
Board.  'Phe  Corporation  believes  that 
these  changes  will  collectively  promote 
the  capacity  of  the  NASDAQ  OMX 
Board  to  fulfill  its  responsibilities. 

With  respect  to  the  proposed  changes 
to  the  Audit  Committee’s  compositional 
requirements,  the  Corporation  believes 
that  the  change  will  provide  greater 
flexibility  to  NASDAQ  OMX  with  regard 
to  populating  a  committee  that  includes 
Directors  with  relevant  expertise  and 
that  is  not  excessively  large  in  relation 
to  the  size  of  the  full  Board  of  Directors, 
while  continuing  to  ensure  that 
Directors  associated  with  members  and 
member  organizations  of  Self-Regulatory 
Subsidiaries  do  not  exert 
disproportionate  influence  of  the 
governance  of  NASDAQ  OMX.  The 
change  would  not  affect  NASDAQ 
OMX’s  compliance  with  Section  lOA  of 

IS  U.S.C.  78j-l. 

"‘17  CFR  240.10A-.'1. 

'“IS  U..S.C.  78q-l. 
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the  Act.^i’  SFC  Rule  ll)A-3 
thereunder,^'  and  NASDAQ  Rule 
.IGOSjc),  as  the  committee  would 
continue  at  all  times  to  he  composed 
solely  of  Directors  who  are  independent 
within  the  meaning  of  those  provisions. 

(B)  Self-Regulator}'  Organization's 
Statement  on  Burden  on  Competition 

The  (Ifjrporation  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  com{)etition  not 
nec:essary  or  appropriate  in  furtherance 
of  the  purposes  the  Act.  Specifically,  the 
Corporation  believes  that  the  By-Laws  of 
its  holding  company,  NASDAQ  OMX, 
do  not  directly  affect  competition,  since 
they  do  not  affect  the  availability  or 
pricing  of  goods  and  .services.  Moreover, 
the  Corporation  is  not  currently 
operational,  so  the  change  will  not  in 
any  event  have  any  impact  on  its 
competitive  standing.  To'the  extent  that 
the  proposed  change  to  the  By-Laws 
may  be  construed  to  have  any  bearing 
on  competition,  the  Corporation 
believes  that  the  change  will  promote 
competition,  since  the  change  will  allow 
NASDAQ  OMX  to  have  greater 
flexibility  in  the  selection  of  its 
Directors  in  a  manner  similar  to  the 
flexibility  available  to  NY.SP]  Euronext 
under  its  Independence  Policy. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  wens  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period 
up  to  90  days  (i)  as  the  Commission  may 
designate  if  it  finds  such  longer  period 
to  be  appropriate  and  publishes  its 
rea.son.s  for  so  finding  or  (ii)  as  to  which 
the  self-regulatory  organization 
consents,  the  Commi.ssion  will: 

(A)  By  order  approve  or  disapprove 
the  proposed  rule  change  or 

(B)  In.stitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  w'ritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  ])roposed  rule 
change  is  consistent  with  the  Act. 


2"  15  II..S.C.  78j-l. 

*'  17  OR  240.I0A-;i. 


('omments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commissions  Internet 
comment  form  [http://www.sec.gov/ 

I ules/sro.shtml)  or 

•  .Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-BSEC(;-201 2-002  on  tbe 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
.Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20349-1090. 

All  submissions  should  refer  to  File 
Number  SR-BSECC-201 2-002.  This  file 
number  should  be  included  on  the 
sub)ect  line  if  email  is  used.  To  help  the 
(knnmission  process  and  review'  your 
comments  more  efficiently,  plea.se  u.se 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtnd).  Copies  of  the 
submi.ssion,  all  subsequent 
amendments,  all  written  .statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  be  w'ithheld  from  the 
public  in  accordance  with  the 
provisions  of  .3  U.S.C.  .3,32,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  (Commission's  Public 
Reference  Section,  100  F  .Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  B.SEC.C.  All  comments 
received  will  be  posted  W'ithout  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submi.ssions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly. 

All  submissions  should  refer  to  F"ile 
Number  .SR-BSEC(C-2012-()()2,  and 
should  be  sid)mitted  on  or  before 
January  23.  2013. 

For  the  (Commissieti.  by  the  Divisif)n  of 
Trading  and  Markets,  [nirsnant  to  del<!gaterl 
autliority.'^^ 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IKK  Doc.  2012-.S14ti.5  Kited  12-31-12;  H:45  ain| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68519;  File  No.  SR- 
NASDACt-2012-143] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Relating  to 
Extension  of  the  Exchange’s  Penny 
Pilot  Program  and  Replacement  of 
Penny  Pilot  Issues  That  Have  Been 
Delisted 

llHcomber  21,  2012. 

Pursuant  to  Section  19(b)(1)  of  the 
.Securities  Exchange  Act  of  1934 
(“Act”) '  and  Rule  19l)-4  thereunder,  ^ 
notice  is  hereby  given  that  on  December 
20,  2012,  The  NASDAQ  Stock  Market 
LLC-  (“NA.SDAQ”  or  “Exchange”)  filed 
w'ith  the  Securities  and  Exchange 
Commi.ssion  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  1  and  II  below,  which  Items 
have  been  prepared  by  NASDAQ.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Propo.sed  Rule  Change 

NA.SDAQ  is  Filing  with  the 
(jomniission  a  proposal  for  the 
NASDAQ  Options  Market  (“NOM”)  to 
amend  Chapter  VI,  Section  .3  (Minimum 
Increments)  of  the  rules  of  NOM  to: 
extend  through  June  30,  2013,  the  Penny 
Pilot  Program  in  options  classes  in 
certain  issues  (“Penny  Pilot”  or  “Pilot”), 
and  to  change  the  date  when  delisted 
clas.ses  may  be  replaced  in  the  Penny 
Pilot.-’ 

The  Exchange  requests  that  the 
Commi.ssion  waive  the  30-day  operative 
delay  period  contained  in  Exchange  Act 
Rule  19l)-4(f)(6)(iii)^  to  the  extent 
needed  for  timely  industry-wide 
implementation  of  the  proposal. 

Propo.sed  new  language  is  italicized 
and  proposed  deleted  language  is 
(bracketed). 

NASDAQ  Stock  Market  Rules 
(Options  Rules 


'  15  ll..S.(-.  78s(b)(l). 

2  17  CKR  24(r.19l)-4. 

'Tlu!  Penny  Pilnl  wH.s  H.slablishnd  in  Miircb  2008 
!infl  Iasi  extendecl  in  June  2012.  See  Secnrilias 
Kxebange  Act  Reln.ise  Nos.  57570  (March  28.  2008), 
73  KK  18587  (April  4,  2008)  (.SR-NASnAQ-2008- 
028)  (notice  of  filing  and  immediate  effectiveness 
establishing  Penny  Pilot);  and  67325  ()une  29, 
2012),  77  KR  40127  (July  6,  2012)  (SR-NASHAQ- 
2012-175)  (notice  of  filing  and  immediate 
effectiveness  extending  tbe  Penny  Pilot  througli 
December  31,  2012). 

17  CFR  240.19))-4(f)(8)(iii). 
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Chapter  VI  Trading  Systems 
***** 

Sec.  5  Minimum  Increments 

(a)  The  Board  may  establish  minimum 
quoting  increments  for  options  contracts 
traded  on  NOM.  Such  minimum 
increments  established  by  the  Board 
will  he  designated  as  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  administration  of  this  Section 
within  the  meaning  of  Section  19  of  the 
Exc.hange  Act  and  will  be  filed  with  the 
SEC  as  a  rule  change  for  effectiveness 
upon  filing.  Until  such  time  as  the 
Board  makes  a  change  in  the 
increments,  the  following  principles 
shall  apply: 

(1)-(2)  No  Change. 

(3)  For  a  pilot  period  scheduled  to 
expire  on  IDecemher  31,  2012]/urif.*  30. 
2013,  if  the  options  .series  is  trading 
pursuant  to  the  F’enny  Pilot  program  one 
(1)  cent  if  the  options  .series  is  trading 
at  less  than  .$3.00,  five  (3)  cents  if  the 
options  series  is  trading  at  $3.00  nr 
higher,  unless  for  QQQQs,  .SPY  and 
IWM  where  the  minimum  quoting 
increment  will  be  one  cent  for  all  series 
regardless  of  price.  A  li.st  of  such 
options  shall  he  communicated  to 
membership  via  an  Options  Trader  Alert 
(“OTA”)  posted  on  the  Exchange’s  Web 
site. 

The  Exchange  may  replace  any  pilot 
issues  that  have  been  deli.sted  with  the 
next  most  actively  traded  multiply 
li.sted  options  classes  that  are  not  yet 
included  in  the  pilot,  based  on  trading 
activity  for  the  six  month  period 
beginning  [Decemberl/iine  1, 

[2011)2012,  and  ending  [May 
3l]Noveinh(ir  30,  2012.  The  replacement 
issues  may  he  added  to  the  pilot  on  the 
.second  trading  dav  following 
[Jidyl/anno/y  1,  [2012)207.7. 

(h)  No  Change. 

The  text  of  the  proposed  rule  change 
is  available  from  NASDAQ’s  Web  site  at 
http:/ /nasdaq.cchwalistreet. com,  at 
NA.SDAQ’s  principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 

11.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
.Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  tin;  Commission, 
NA.SDAQ  included  statements 
concerning  the  purpose  of  and  basis  for 
the  pro[)o.sed  rule  change  and  discussed 
any  comments  it  n;ceived  on  the 
proposed  rule  change.  The  text  of  the.se 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below. 
NASDAQ  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 


the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutoiy  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  amend 
Chapter  VI,  Section  .3  to:  extend  the 
Penny  Pilot  through  June  30,  2013,  and 
to  change  the  date  when  deli.sted  classes 
may  he  replaced  in  the  Penny  Pilot. 

Under  tne  Penny  Pilot,  the  minimum 
price  variation  for  all  participating 
options  clas.ses,  except  for  the  Nasdaq- 
100  Index  Tracking  .Stock  (“QQQQl  ). 
the  .SPDR  S&P  500  Exchange  Traded 
Fund  (“SPY”)  and  the  iShares  Ru.s.sell 
2000  Index  Fund  (“IWM”),  is  $0.01  for 
all  quotations  in  options  series  that  are 
quoted  at  less  than  $3  per  contract  and 
.$0.05  for  all  quotations  in  options  .series 
that  are  quoted  at  $3  per  contract  or 
greater.  QQQQ,  SPY  and  IWM  are 
quoted  in  .$0.01  increments  for  all 
options  series.  The  Penny  Pilot  is 
currently  scheduled  to  expire  on 
December  31,  2012. 

The  Exchange  proposes  to  extend  the 
time  period  of  the  Penny  Pilot  through 
June  30,  2013,  and  to  provide  revised 
dates  for  adding  replacement  issues  to 
the  Penny  Pilot.  The  Exchange  proposes 
that  any  Penny  Pilot  Program  issues  that 
have  been  delisted  may  be  replaced  on 
the  second  trading  day  following 
January  1,  2013.  The  replacement  i.s.sues 
will  be  .selected  based  on  trading 
activity  for  the  six  month  period 
beginning  June  1-,  2012,  and  ending 
November  30,  2012.^’ 

This  Fding  does  not  propo.se  any 
substantive  changes  to  the  Penny  Pilot 
Program;  all  chasses  currently 
participating  in  the  Penny  Pilot  will 
remain  the  same  and  all  minimum 
iiu:rements  will  remain  unchanged.  'I’he 
Exchange  believes  the  benefits  to  public 
customers  and  other  market  partici[)ants 
who  will  h(;  able  to  express  their  true 
prices  to  buy  and  sell  options  have  been 
demonstrated  to  outweigh  the;  potential 
increa.se  in  quote  traffic. 

2.  Statutory  Basis 

'Phe  Exchange  believes  that  its 
proposal  is  consistent  with  .S(;ction  6(h) 
of  the  Act  in  general,  and  furthers  the 
objectives  of  .Section  6(b)(5)  of  the  Act 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  j)racticcs,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 


•'■The  riiplnccnioiit  is.sue.s  will  bi)  iiiiiiounctid  to 
lilt)  Kxchange's  nuiniborship  via  an  Options  Trader 
Alert  (OTA)  posted  on  the  Exchange's  Web  site. 


persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  In 
particular,  the  proposed  rule  change, 
which  extends  the  Penny  Pilot  for  an 
atlditional  six  months  through  June  30, 
2013,  will  enable  public  customers  and 
other  market  participants  to  express 
fh(;ir  true  prices  to  buy  and  .sell  options 
for  the  benefit  of  all  market  participants. 
The  Exchange  is  al.so  changing  the  date 
for  replacing  Penny  Pilot  i.ssues  that 
wen;  deleted. 

R.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASDAQ  does  not  believe  that  the 
proposed  rule  change;  will  residt  in  any 
Iturden  on  competition  that  is  not 
necessary  or  appro[)riate  in  furtherance 
of  the  purpo.ses  of  the  Act.  To  the 
contrary,  this  proposal  is  pro- 
competitive  because  it  allows  Penny 
Pilot  issues  to  bo  traded  on  the 
Exchange. 

C.  Seif-Reguiatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Meml)ers,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  filed  the  proposed 
rule  change  pursuant  to  .Section 
19(h)(3)(A)(iii)  of  the  Act'*  and  Rule 
19l)-4(n(6)  thereunder.^  Becau.se  the 
propo.sed  rule  change  does  not:  (i) 
Significantly  affect  the  jjrotection  of 
investors  or  the  public  intere.st;  (ii) 
impo.se  any  significant  burden  on 
c;ompelition:  and  (iii)  biicome  operative 
prior  to  30  days  from  Ihi;  date  on  whir;h 
it  was  filed,  or  such  shorter  time  as  the 
Commi.ssion  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  the  propo.sed  rule 
change  has  het:ome  effective  pursuant  to 
.Section  19(h)(3)(A)  of  the  Act”  and  Rule 
19b-4(f)(6)(iii)  thereunder.” 

A  propo.sed  rule  change  filed  under 
Rule  19h-4(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  the  filing."’  How’ever, 


“l.S  II.S.C.  7«s(b)(:0(A)(iii). 

’  17  CFK  240.1>U>-4(f)(f>). 

"15  tl  .S.C.  78s(b)(:0(A). 

17  ('.FK  240.10b-4(n(b)(iii) 

17  Cl’K  240.1!)l)-4(f)((i).  In  ;i(i(iiti(in,  Kulo  l!tl>- 
4{f)(('>)(iii)  rnquinj.s  Ihe  Exr.liaiige  to  givn  thf! 
Coninii.ssion  writijsn  notice  of  the  Exchange's  intent 
to  file  the  proposed  ride  change  along  with  a  brief 
description  and  the  text  of  the  proposed  rule  . 

Continued 
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pursuant  to  Rule  lUb— 4{f)(6){iii),”  the 
Commission  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Exchange  has  asked  the 
Commission  to  waive  the  30-day 
operative  delay  .so  that  the  proposal  may 
become  operative  immediately  upon 
filing.  The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
inve.stors  and  the  public  intere.st 
because  doing  so  will  allow  the  Pilot 
Program  to  continue  without 
interruption  in  a  manner  that  is 
consistent  with  the  Commi.ssion’s  prior 
approval  of  the  extension  and  expansion 
of  the  Pilot  Program  and  will  allow  the 
Exchange  and  the  Commission 
additional  time  to  analyze  the  impact  of 
the  Pilot  Program.’^  Accordingly,  the 
Commission  designates  the  proposed 
rule  change  as  operative  upon  filing 
with  the  Comini-ssion.’-’ 

At  any  time  within  80  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpo.ses  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  conf:«!rning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
(.’omments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {Jittp.V/u'n'iv.sec.f^ov/ 
rules/sro.shtmlj:  r)r 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SK-NASDAQ-2012-143  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 


change,  at  least  five  business  days  prior  to  the  date 
of  Tiling  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  (Commission.  The 
Kxchange  has  satisfied  this  pre-Tiling  requirement. 

'•  17  CFK  24O.1‘ll>-4(0(6)(iii). 

’^.See  Sor;uritie.s  Exchange  Act  Relea.sc  No.  (>1061 
(November  24.  20091.  74  FK  62857  (December  1, 
20091  (SR-NYSEArca-2()09— 44).  Sen  also  supra  note 
3. 

For  purposes  only  of  waiving  the  operative 
delay  for  this  proposal,  the  Commission  has 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.’S.C'.  78c(f). 


100  F  Street  NE.,  Washington,  DC 
20.'i49-1090. 

All  submissions  should  refer  to  File 
Number  SR-NASDAQ-2012-143.  This 
file  number  .should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
(kimmission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {hltp://v\'ww. sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  sub.setjuent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .'i  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE.. 
Washington,  DC  20549,  on  official 
business  days  between  tbe  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wi-sh  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SH- 
NASDAQ-2(M2-143  and  should  be 
submitted  on  or  before  January  23,  2012. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IFK  Doc.  2012-31462  Filed  12-31-12;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68539;  File  No.  SR-CBOE- 
2012-^125] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  the 
Exchange’s  Credit  Option  Margin  Pilot 
Program 

December  27,  2012. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 


“Act”),’  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
17,  2012,  Chicago  Board  Options 
Exchange,  Incorporated  (the  “Exchange” 
or  “CBOE”)  filed  with  the  Securities 
and  Exchange  Commission  (the 
“Commi.ssion”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Reguiatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  its 
Credit  Option  Margin  Pilot  Program 
through  January  17,  2014.  The  text  of 
the  proposed  rule  change  is  available  on 
tbe  Exchange’s  Web  site  [http:// 
www.cboe.com/AboiitCBOE/ 
CROELegalRegulatoryllome.aspx),  at 
the  Exchange’s  Office  of  the  Secretary, 
and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  [Proposed  Rule 
Change 

1.  Purpose 

On  February  2,  2011,  the  Commission 
approved  the  Exchange’s  proposal  to 
establish  a  Credit  Option  Margin  Pilot 
Program  (“Program”).^  The  proposal 
became  effective  on  a  pilot  basis  to  run 
on  a  parallel  track  with  Financial 
Industry  Regulatory  Authority 


’  15  tl.s.(;.  78s(l))(1). 

?  17  CFR  240.19b-^. 

^  See  Sociiritie.s  Exchange  Act  Release  No.  63819 
(February  21  2011),  76  FR  6838  (February  8,  2011) 
order  approving  (SR-CBDE-2010^106).  To 
iiiiplemeiit  the  Program,  the  Excliange  amended 
Rule  12.3(1),  Margin  Requirements,  to  make  (^BOE’s 
margin  requirements  for  Oedit  Options  consistent 
with  Financial  Industry  Regulatory  Authority 
("F’lNRA”)  Rule  4240.  Margin  Requirements  for 
Credit  Default  Swaps.  CBOE’s  Credit  Options  (i.e.. 
Credit  Default  Options  and  (Jredit  Default  Basket 
Options)  are  analogous  to  credit  default  swaps. 


17  CFR  200.30-3(a)(12). 
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(“FINRA")  Rule  4240  that  similarly 
operates  on  an  interim  pilot  basis.'* 

On  January  17,  2012,  the  Exchange 
filed  a  rule  change  to,  among  other 
things,  decouple  the  Program  with  the 
FINRA  program  and  to  extend  the 
expiration  date  of  the  Program  to 
January  17,  2013.®  The  Program, 
however,  continues  to  be  substantially 
similar  to  the  provisions  of  the  FINRA 
program.  The  Exchange  believes  that 
extending  the  expiration  date  of  the 
Program  will  allow  for  further  analysis 
of  the  Program  and  a  determination  of 
how  the  Program  should  be  structured 
in  the  future.  Thus,  the  Exchange  is  now 
currently  proposing  to  extend  the 
duration  of  the  Program. 

The  Exchange  notes  that  there  are 
currently  Credit  Options  li.sted  for 
trading  on  the  Exchange  that  have  open 
interest.  As  a  result,  the  Exchange 
believes  that  is  in  the  public  interest  for 
the  Program  to  continue  uninterrupted. 

In  the  future,  if  the  Exchange 
propo.ses  an  additional  extension  of  the 
Credit  Option  Margin  Pilot  Program  or 
proposes  to  make  the  Program 
permanent,  then  the  Exchange  will 
submit  a  filing  proposing  such 
amendments  to  the  Program. 

2.  Statutory  Basis 

The  Exgljange  believes  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  Exchange 
and,  in  particular,  the  requirements  of 
Section  6(1))  of  the  Act.®  Specifically, 
the  Exchange  believes  the  proposed  rule 
change  is  con.sistent  with  the  Section 
6(b)(5)  ^  requirements  that  the  rules  of 
an  exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitation  transactions  in 
.securities,  to  remove  im|)ediments  to 
and  perfei'.t  the  mechanism, of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Additionally,  the  Exchange  believes  the 
prop))sed  rule  change  is  consistent  with 
the  Section  6(b)(5)®  reejuirement  that 
the  rules  of  an  exc:hange  not  be  designed 

'  Si:c  .Socurilies  Kxt;lianf>e  Act  Roloasa  No.  S?)95.S 
(May  22.  ^'OCW),  74  I'K  (May  2H.  200'))  (Noliro 

of  KiliiiR  and  Ordor  (iranling  Accoloralial  Approval 
of  I’ropo.sod  Kidn  Changn;  .SK-l‘'lNK.A-2()(l!t-()12). 

.S’<!e  .Seenrilios  and  lixchangn  Ai:t  Kohuiso  No. 
fiSlIia  (lanuary  17.  2012),  77  I'K  231K  (latiuary  2.3. 
2012)  (.SK-(;Bf)H--2012-()n7). 

l.S  7Hf(li). 

-  15  78f(l.)(.5). 
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to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

In  particular,  the  Exchange  believes  that 
the  proposed  rule  change  will  further 
the  purposes  of  the  Act  because, 
consi.stent  with  the  goals  of  the 
Commission  at  the  initial  adoption  of 
the  program,  the  margin  requirements 
set  forth  by  the  proposed  rule  change 
will  help  to  stabilize  tbe  financial 
markets.  In  addition,  the  propo.sed  rule 
change  is  substantially  similar  to 
existing  F’lNRA  Rule  4240. 

B.  Se]f-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

(]BOE  does  not  believe  that  the 
proposed  rule  change  will  impo.se  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpo.ses  of  the  Act.  Specifically, 
the  Exchange  believes  that,  by  extending 
the  expiration  of  the  Program,  the 
proposed  rule  change  will  allow  for 
further  analysis  of  the  Program  and  a 
determination  of  how  the  Program  shall 
be  structured  in  the  future.  In  doing  so, 
the  propo.sed  rule  change  will  al.so  .serve 
to  promote  regulatory  clarity  and 
consistency,  thereby  reducing  burdens 
on  the  marketplace  and  facilitating 
investor  protection. 

Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  Fiom 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
reiceived  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Be;causo  the  fore;going  propo.sed  rule 
change  does  not: 

A.  Significantly  affect  the  protection 
of  investors  or  tbe  public  interest; 

B.  Impose  any  significant  burden  on 
competition;  and 

C.  Become  operative  for  30  days  from 
the  (late  on  which  it  was  filed,  or  such 
shorter  time  as  the  (iommissiou  may 
designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act®  aiuf  Rule  19l)— 4(f)(6)  "•  thereunder. 
At  any  time  within  60  days  of  the  filing 
of  the  proj)osed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  app(!ars  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  |)rotection  of 
investors,  or  otherwi.se  in  furtheran(;e  of 
the  purpo.ses  of  the  Act. 

•'  15  I  I..S.C.  7((.s(l))(.3)(A). 

17  CI’R  24().19l)-4(n((‘.). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
suhmit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consi.stent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commi.ssion’s  Internet 
comment  form  {http://\vww.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-CBOE-2012-125  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  .Secretary,  Securities  and  Hixchange 
Commission.  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refet  to  File 
Number  SR-CBOE-2012-125.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
Commission  proce.ss  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http.V/wwiv. sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  an;  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  ride  change  between  the 
Connni.ssion  and  any  person,  other  than 
those  that  may  be  wdthheld  from  the 
public  in  accordance  w'ith  the 
provisions  of  5  I  I..S.C.  552,  will  be 
available  for  Web  site  viewing  and 
jninting  in  the  Ciommission’s  Public 
Refenmce  Room,  100  F  .Street  NE., 
Wasbington,  DC  20549  on  official 
business  days  between  the  liours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  t  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  w'ish  to  make 
available  publicly.  All  submissions 
shoidd  refer  to  File  Nund)er  SR-flBOE- 
21)12-125  and  should  be  submitted  on 
or  before  )anuarv  23.  2013. 
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For  the  Comnii.ssinn,  by  the  Uivisinn  of 
Trading  and  Markets,  pursuant  to  delegated 
authority." 

Elizabeth  M.  Murphy, 

Secretary. 

!FR  Doc.  2012-:tl.'i.ia  Filed  12-31-12;  8:45  am| 

BILUNG  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68535;  File  No.  SR-OCC- 
2012-24] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  To  Make  Its 
By-Laws  and  Rules  Consistent  With 
Recent  System  Changes  to  the  Stock 
Loan/Hedge  Program  and  Market  Loan 
Program  and  Delete  Certain  Terms  and 
Provisions  No  Longer  Applicable 

December  26,  2012. 

Pursuant  to  Section  19(h)(1)  of  the 
Securities  Eifchange  Act  of  1934 
(“Act”)  ’  and  Rule  19h-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
13,  2012,  The  Options  Clearing 
Corporation  (“Of^C”  or  tlie 
“Corporation”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  described  in  Items  I,  II  and  III 
below,  which  items  have  been  prepared 
primarily  by  OCC.  OCC  Tiled  the 
proposal  pursuant  to  Sef;tion 
19(b)(3)(A)(iii)  of  the  Act,^  and  Rule 
19b-^(0(4)(i)^  thereunder  .so  that  the 
proposal  was  effective  upon  Tiling  with 
the  Commi.ssion.  The  Commi.ssion  is 
publishing  this  Notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  Terms  of  Substance  of  the 
Proposed  Rule  Change 

OCXL;  is  amending  its  By-Laws  and 
Rules  to  make  them  consistent  with 
recent  system  changes  to  the  Stock 
Loan/Hedge  Program  and  Market  Loan 
Program  and  delete  certain  terms  and 
provisions  that  are  no  longer  applicable. 

II.  Self-Regulatory  Organization’s 
Statement  of  Purpose  of,  and  Statutory 
Basis  for,  the  Propo.sed  Rule  Change 

In  its  Tiling  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the  rule 
change  and  di.scussed  any  comments  it 


"  17  CFR  200.3()-3(a)(12). 

'  15  U.S.C.  78s(l))(1). 

^17  CFR  240  l<>l>-4. 

'  15  u  se.  7Hs(I.H3)(A)(iii). 
^  17  CFR  240.10b-4(fl(4)(i). 


received  on  the  proposed  rule  change. 
The  text  of  these  statements  may  he 
examined  at  the  places  specified  in  Item 
IV  below.  0(X;  ha.s  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements.^’ 

A.  Solf-Regulatory  Orf^anization’s 
Statement  of  Purpose  of,  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

The  purpose  of  the  rule  change  is  to 
mak6  certain  technical  changes  to  the 
By-Laws  and  Rules  governing  OCC’s 
Stock  Loan/Hedge  Program  and  Market 
Loan  Program  (t:ollectively.  the 
“Programs”)  in  order  to  make  them 
consistent  with  recent  system  changes 
to  the  Programs  and  to  delete  certain 
terms  and  provisions  that  are  no  longer 
applicable. 

Background 

OCC’s  Stock  Loan/Hedge  Program  is 
provided  for  in  Article  XXI  of  the  By- 
Laws  and  Chapter  XXll  of  the  Rules,  and 
provides  a  means  for  OCC  clearing 
members  to  submit  broker-to-broker 
stock  loan  transactions  to  OCC  for 
clearance.  Broker-to-hroker  tran.sactions 
are  independently-executed  stock  loan 
transactions  that  are  negotiated  directly 
between  two  OCC  clearing  members. 
OCC’s  Market  Loan  Program,  provided 
for  in  Article  XXIA  of  the  By-Laws  and 
Chapter  XXIIA  of  the  Rules, 
accommodates  .securities  loan 
tran.sactions  executed  through  electronic 
trading  platforms  that  match  lenders 
and  borrowers  on  an  anonymous  basis. 
Anonymous  stock  loan  transactions  are 
initiated  when  a  lender  or  borrower, 
who  is  either  an  OCC  clearing  member 
participating  in  the  Market  Loan 
Program  or  a  non-clearing  member  who 
has  a  clearing  relationship  with  an  OCC 
clearing  member  participaMng  in  the 
Market  Loan  Program,  accepts  a  bid/ 
offer  displayed  on  a  trading  platform.  A 
clearing  member  participating  in  the 
Market  Loan  Program  will  be  obligated 
to  OCC  as  principal  with  respect  to 
transactions  effected  by  its  customers 
that  are  non-clearing  members  of  a 
trading  platform. 

Where  a  stock  loan  transaction  is 
submitted  to,  and  accepted  by,  OCC  for 
clearance,  OCC  substitutes  itself  as  the 
lender  to  the  borrower  and  the  borrower 
to  the  lender,  thus  serving  a  function  for 
the  stock  loan  market  similar  to  the  one 
it  .serves  within  the  listed  options 
market.  OCC  thereby  guarantees  the 
future  daily  mark-to-market  payments 
between  the  lending  clearing  member 
and  borrowing  clearing  member,  which 


■’ Tho  (AxnmiRsion  ha.*;  niodifiod  the  t<!Xt  of  the 
summaries  prepared  by  ()(-X;. 


are  effected  through  OC’.C’s  cash 
.settlement  system,  and  the  return  of  the 
loaned  .stock  to  the  lending  clearing 
member  and  the  collateral  to  the 
borrowing  clearing  member  upon  close¬ 
out  of  the  stock  loan  transaction.  OCC 
leverages  The  Depository  Trust 
Company’s  (“DTC7’  or  the  “Depository”) 
infra.structure  to  transfer  loaned  .stock 
and  collateral  between  OCC  clearing 
members. 

Recently,  OCC  performed  a  series  of 
prof;edural  changes  and  system 
enhancements  designed  to  automate 
processes  that  had  previously  been 
performed  manually  and  improve  the 
allocation  proce.ss  for  stock  loan  and 
borrow  positions  of  OCC  members  who 
participate  in  the  Stock  Loan/Hedge 
Program  and  the  Market  Loan  Program. 
Tor  example,  OCC  has  simplified  the 
process  in  which  stock  loan  positions 
are  allocated  or  transferred  across  a 
clearing  member’s  account  structure. 
Clearing  members  now  specify  a 
“default”  account  into  which  stock  loan 
and  borrow  positions  are  automatically 
allocated,  and  from  which  transfers  and 
returns  are  processed,  unless  otherwise 
specified  in  an  instruction  submitted  by 
the  clearing  member.  Additionally,  OCC, 
now  has  the  functionality  to  receive 
messages  from  DTC  in  real-time, 
including  reclaim  requests  (/.e.,  requests 
submitted  by  a  lender  or  borrower  to 
DTC  to  reverse  an  initial  delivery  order). 
Although  OCC  had  previously 
processed  such  messages  on  a  manual 
basis,  system  changes  now  enable  OCC 
to  automatically  process  reclaim 
requests  received  from  DTC  on  a  real¬ 
time  basis  throughout  the  day.  As  such, 
clearing  members  may  now  view  their 
positions  in  real-time,  and  perform 
transfers  throughout  the  day  based  on 
real-time  po.sition  information.  OCC 
system  changes  also  provide  clearing 
members  with  additional  mark-to- 
market  rounding  flexibility,  allowing 
clearing  members  to  now  round  their 
mark-to-market  pay  and  collect  amounts 
to  decimals.  Finally,  the  system  changes 
provide  clearing  members  the  ability  to 
use  sub-accounting  functionality  that 
already  exists  for  other  products  cleared 
by  OCC.  In  particular,  the  use  of  sub¬ 
accounting  functionality  allows  a 
clearing  member  to  segregate  individual 
accounts  within  its  customer,  firm,  or 
market-maker  ranges,  providing  greater 
flexibility  in  how  the  clearing  member 
manages  individual  account  positions 
and  margin  requirements. 

While  these  sy.stem  changes  and 
procedural  changes  increase  the 
efficiency  and  accuracy  of  the  processes 
by  which  stock  loan  and  borrow' 
transactions  are  proce.ssed  and  positions 
are  maintained,  OCC  believes  they  have 
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no  impact  on  the  substantive  rights  or 
obligations  of  OCC  or  any  clearing 
member. 

Description  of  Rule  Change 

1.  Designation  of  Accounts  for  Stock 
Loan  Transactions  and  Transfers 
Between  Accounts 

The  current  versions  of  Rules  2201(a) 
and  2201  A(a)  describe  a  process  by 
which  clearing  members  provide  OC(^ 
with  standing  instructions  designating 
one  or  more  accounts  in  which  the 
clearing  member’s  stock  loan  and 
borrow  positions  may  be  carried.  OCC  is 
amending  these  provisions  to  conform 
with  recent  .system  changes  to  the 
Programs,  as  described  in  the 
Background  section  above.  Under  the 
system  changes,  clearing  members  are 
required  to  designate  one  default 
account,  which  can  be  any  of  the 
clearing  member’s  accounts  or  sub¬ 
accounts  thereof  (e.g..  Customers’,  Firm, 
or  Market  Maker)  that  are  eligible  under 
Article  XXI,  Section  .I,  Interpretation  .01 
of  the  By-Laws  to  hold  stock  loan  and 
borrow  positions,  to  which  the 
Corporation  can  allocate  new  .stock  loan 
and  borrow  positions  in  the  ab.sence  of 
executable  instructions  from  the 
clearing  member  to  allocate  the  new 
positions  to  a  different  account.  When  a 
clearing  member  effects  a  new  loan  or 
borrow,  the  clearing  member  can 
designate  an  account  (or  a  sub-account 
thereof)  to  which  the  position  is  to  be 
allocated.  If,  however,  there  is  no  such 
designation,  or  the  designation  is 
invalid  for  any  reason,  the  position  is 
allocated  to  the  default  account.  The 
clearing  member  may  thereafter  transfer 
stock  loan  or  borrow  positions  among 
eligible  accounts  by  submitting  an 
appro])riate  instruction  to  OCC. 

Interpretation  .01  under  each  of  Rule 
2201  and  Rule  2201 A  provides  details  of 
the  j)rocess  by  which  a  clearing  membiir 
may  transfer  exi.sting  stock  loan  or.- 
borrow  positions  (in  whole  or  in  part) 
among  its  accounts  and  permits  the 
clearing  member  to  specify  a  sequence 
of  accounts  for  the  allocation  by  OCC  cjf 
its  positions  if  the  clearing  member 
attempts  to  transfer  more  or  fewer 
shares  than  its  end-of-day  loan  or 
borrow  position.  Under  tlie  new  system, 
in  connection  with  a  transfer  of  an 
existing  .stock  loan  or  borrow  position, 
shares  are  taken  from  the  account  or 
sub-account  specified  by  the  clearing 
member.  If  there  are  not  enough  shares 
in  a  stock  loan  or  borrow  position  in 
that  account,  the  transfer  instruction 
will  he  rejected.  The  Corporation  is 
revising  Interpretation  .01  under  Rules 
2201  and  2201A  to  make  it  consistent 


with  this  new  sy.stem  for  processing 
transfers  among  accounts. 

Interpretation  .01  to  each  of  Rule  2201 
and  Rule  2201 A  also  currently  uses  the 
term  “allocated"  when  de.scribing  how 
a  clearing  member  can  move  positions 
among  its  accounts.  The  Corporation  is 
changing  the  term  “allocate”  to 
“transfer”  as  “transfer”  is  a  more 
accurate  de.scription  that  distingui.shes 
the  process  from  the  initial  “allocation” 
of  a  tran.saction  to  a  designated  account. 

With  respect  to  returns  of  .stock. 
Interpretation  .02  under  each  of  Rule 
2201  and  Rule  2201 A  de.scribes  the 
current  system  which  relies  in  part 
upon  the  sequence  of  accounts  specified 
by  a  clearing  member  (referred  to  in  the 
preceding  paragraph)  to  allocate  returns 
among  the  clearing  member’s  accounts 
with  stock  loan  or  borrow  positions  in 
tlu!  returned  .stock.  Under  the  new 
system,  returns  are  reflected  in  the 
clearing  member’s  account  or  sub¬ 
account  specified  on  the  original 
delivery  order  submitted  by  DTC.  If 
there  are  not  enough  shares  in  the 
position  in  that  account,  the  excess 
sliares  to  be  returned  are  reflected  in  the 
clearing  member’s  default  ac;count.  If 
there  are  not  enough  shares  in  the 
applicable  position  in  the  default 
account,  the  remaining  shares  are 
rejected  and  the  return  instruction  is 
void  to  that  extent.  If  no  account  is 
designated  in  the  DTC'  delivery  order, 
then  shares  are  taken  from  the  clearing 
member’s  default  at:count  and  any 
excess  shares  are  rejected  and  the  return 
instruction  is  void  to  that  extent.  The 
Corporation  is  amending  Interpretation 
.02  under  Rules  2201  and  2201 A  to 
reflect  the  new  process. 

2.  Reclaim  Transactions 

Reclaim  ttansactions  are  submitted  to 
DTC'  by  either  the  borrower  (to  reclaim 
new  loans)  or  the  lender  (to  reclaim 
returns)  to  reverse  initial  Delivery 
Orders  (“DO”)  for  a  variety  of  reasons 
(e.g.,  DK,  wrong  quantity,  wrong 
security,  wrong  money).  Wlien  DTC" 
receives  a  reclaim  for  a  previously 
submitted  Stock  Loan/Hedge 
transaction,  DTC]  attempts  to  match  the 
reclaim  to  a  DO  from  the  same  day. 
Previously,  this  process  occurred 
throughout  the  day  at  DTCL  and  OCC> 
received  only  a  final  positions  file  after 
all  transactions  were  processed.  As 
such,  the  end-of-day  file  received  by 
OCX'  did  not  contain  information  about 
reclaims. 

OC'C  now  rec.eives  messages  in  real¬ 
time  from  DTCL  which  include  reclaim 
transactions.  Although  C3CC  previously 
handled  reclaim  transactions 
automatically,  OCC’s  .system  changes 
now  enable  C)CC>  to  process  reclaims 


systemically.  More  specifically,  OCX> 
system  changes  enable  OC^C  to  begin 
processing  intra-day  real-time  messages, 
rather  than  end-of-day  hatch  files. 

Under  the  new  process:  (i)  If  OCC 
receives  a  reclaim  message,  the  system 
will  attempt  to  match  it  to  a  new  loan, 
borrow  or  return  that  occurred  that  same 
day  and,  if  a  match  is  found,  the  .system 
will  void  the  original  transaction;  (ii) 

OCC  will  reject  any  attempted  reclaim 
of  a  new  loan,  borrow  or  return  done  on 
a  pr«!vious  day;  and  (iii)  OCC  will  reject 
reclaims  that  create  excess  shares  (/.e., 
not  enough  shares  in  the  account  to 
reduce).  Rejected  reclaims  will  not  be 
processed,  but  will  be  provided  to  the 
clearing  member  through  an  on-demand 
report  listing  rejected  reclaims,  along 
with  the  basis  for  the  n:j«!ction.  In 
connection  with  reclaim  transactions, 

OCC  proposes  to  include  provisions  in 
the  Rules  to  provide  certain  protections 
for  OCC  in  the  situation  where  DT(> 
sends  a  notice  to  Ot'C  to  reverse  an 
initial  DO.  Specifically,  the  Corporation 
is  adding  to  Rule  2202(b)  a  provision 
that,  if  OCC  determines  that  it  is  able  to 
process  a  reclaim,  OCC  may  disregard 
the  initial  DO  and  such  DO  shall  be 
deemed  null  and  void  and  given  no 
effect  for  purposes  of  OCC’s  By-Laws 
and  Rules.  In  addition,  amended  Rule 
2202(b)  would  provide  that  OCC  shall 
have  no  obligation  or  liability  to  any 
clearing  member  in  acting,  or  failing  to 
act,  pursuant  to  a  DT('  notification  to 
reverse  an  initial  DO.  OCC  may  not 
process  a  reclaim  for  various  reasons, 
including  but  not  limited  to:  (i) 

Securities  that  are  not  eligible  for  stock 
loan  transactions;  (ii)  invalid  clearing 
member;  or  (iii)  reclaim  is  received  not 
on  the  same  day  as  the  initial  delivery 
order.  Finally,  the  Corporation  is  adding 
Interpretation  .01  to  Rule  2202  to 
provide  that  although  the  Corporation 
now  makes  updated  stock  loan  and 
borrow  position  information  available  to 
each  clearing  member  during  a  business 
day,  such  updated  position  information  . 
is  considered  provisional  and 
informational  only  and  is  subject  to 
revision  at  any  time,  and  that  only  the 
official  daily  position  report  may  he 
relied  upon  as  definitely  reflecting  a 
clearing  member’s  final  stock  loan  and 
borrow  positions  because  positions  may 
be  altered  during  the  day,  for  example, 
to  reflect  reclaim  transactions. 

3.  Margin-Ineligible  Accounts  and  Stock 
Loan  and  Borrow  Baskets 

The  current  By-Laws  and  Rules 
contain  references  to  “margin- 
ineligible”  and  “margin-eligible” 
accounts.  As  there  are  no  longer  any 
margin-ineligible  accounts  (/.e.,  all  stock 
loan  and  borrow  positions  are  now 
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included  in  margin  calculations),*’  the 
('.orporation  is  removing  references  to 
“margin-ineligible”  and  “margin- 
eligible”  accounts  from  the  By-Laws  and 
Rules. 

The  By-Laws  and  Rules  also  currently 
contain  references  to  “stock  Iban 
baskets”  and  “stock  borrow  baskets.”  As 
OCX]  no  longer  allows  the.se  products.^ 
the  Corporation  is  removing  references 
to  “.stock  loan  baskets”  and  “stock 
borrow  baskets”  from  the  Bv-Laws  and 
Rules. 

4.  Receiver  Authorized  Delivery 
Processing 

DTC'.  has  made  changes  to  its  systems 
such  that  transactions  that  OCX]  submits 
to  DTC  via  the  Market  Loan  Program 
will  no  longer  be  subject  to  DT(]’.s 
Receiver  Authorized  Delivery  (“RAD”) 
processing."  To  ensure  that  deliveries  in 
the  Market  Loan  Program  flowed 
through  to  OCX]  unimpeded. 
Interpretation  .07A  under  Article  V, 
.Section  1  of  the  By-Laws  requires  each 
clearing  member  that  is  a  Market  Loan 
Participant  to  set  its  RAD  limit  to  the 
highest  level  permitted  under  DTC]’s 
rules.  DT(]  has  made  system  changes 
such  that  transactions  that  OCX"  submits 
to  D'lX]  via  the  Market  Loan  Program 
will  no  longer  be  subject  to  RAD 
processing.  Accordingly,  all  transactions 
will  flow  through  unimpeded  without 
the  need  for  Market  Loan  Participants  to 
.set  RAD  limits."  As  a  result,  OCX]  is 
removing  Interpretation  .07A  under 
Article  V,  Section  1  of  the  By-Laws. 

CKX]  believes  the  rule  change  is 
consistent  with  the  purposes  and 
recpiirements  of  Section  17A  of  the  Act 
because  they  are  designc’d  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  stock  loan  and  borrow 
tran.sactions  and  to  remove 
impediments  to  and  perfect  the 
nundianism  of  a  national  system  for  tin; 
prompt  and  accurate  clearance  and 
.sfittlement  of  suc.h  transactions"’  by 
automating  proces.se.s  that  had 


•‘.Securities  Kx(  hange  Ar  t  Release  No.  SaO.tfi  (Dec. 
1.  2008),  73  I'K  74534  (Dec,  «.  2008)  (.SK-tKiC 
2008-(«>), 

^Securities  Kxctiaiige  Ai;t  Release  No.  34—47808 
(Mav  21,  2(M)3),  88  I'R  32184  (May  20.  2003)  (SR- 
CX;(]-2(K)2-11). 

"Securities  Exchange  Ai:t  Release  Ni>.  881  70  ()an. 
18.  2012).  77  I'R  3531  {)an.  24.  20121  (SR-DTC- 
201 1-08).  RAD  is  generally  a  control  rnectianism  of 
DTfi  that  allows  users  to  review  and  eittier  approve 
or  cancel  incoming  deliveries  before  they  art; 
pror.e.s.sed  to  avoid  reclamations.  D  lXrs  system 
establishes  a  minimum  RAD  limit  of  .$15  million  for 
delivery  orders,  and  each  firm  is  responsible  for 
setting  its  own  RAD  limits  for  each  counterparty. 

’•Exr.bision  of  Market  l.oan  I’rogram  transactions 
from  RAD  limits  will  in  no  way  impede  (MXTs 
ability  to  manage  risk  of  stock  loan  and  )>orrow 
(Kisitions  liecause  (KX)  never  relied  on  the  DTti 
RAD  limits  as  a  risk  management  tool. 

"'15  II.S.C;.  78q-l(b)(3)(E). 


previously  boon  perfornmd  manually 
and  improving  the  allocation  process  for 
stock  loan  and  borrow  [lositions  of  OCX] 
members.  The  rule  change  is  not 
inconsi.stent  with  the  existing  rules  of 
OCX],  including  any  otlntr  rules 
proposed  to  be  anitnidtid. 

W.  Snlf-Iiegiilaton’  Organizotion's 
Statunmnl  on  Hiirdan  on  (',0111  petit  ion 

OCX]  does  not  believe  that  the  rule 
change  would  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Solf-Hegulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Pale  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  rule  change  and  none  have  been 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  (]hange  and  Timing  for 
(]ommission  Action 

The  foregoing  rule  change  has  become 
effective  |)ursuant  to  Section 
19(b)(3)(A)(iii)  ’ '  of  the  Act  and  Rule 
19l)— 4(f)(4)(i)  thereunder  on  the  basis 

that  the  rule  change  effect  a  change  in 
an  existing  .service  of  a  registered 
clearing  agency  that  does  not  adversely 
affect  the  safeguarding  of  securities  or 
funds  in  the  custody  or  control  of  the 
clearing  agency  or  for  which  it  is 
responsible  and  does  not  significantly 
affect  the  respective  rights  or  obligations 
of  the  clearing  agency  or  persons  using 
the  service.  OCX]  will  delay  the 
implementation  of  the  rule  change  until 
it  is  deemed  certified  under  CX'TC] 
Regulation  Jj4().B.  At  any  time  within  fit) 
days  of  the  filing  of  the  rule  change,  the 
(]oinmis,sion  summarily  may 
temporarily  suspend  such  nde  (;hange  if 
it  appears  to  the  (iommission  that  such 
action  is  nece.s.sary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpo.ses  of  the  Act.’ ’ 

IV.  Solicitation  of  (]ommcnts 

Interest(!d  persons  are  invited  to 
submit  written  data,  vi<iws,  and 
arguments  concerning  the  foregoing, 
including  whether  the  rule  change  is 
consistent  with  tlie  Act.  C.omments  may 
be  submitted  by  any  of  the  following 
methods: 


"  15  II  .S.C.  78s(b)(3)(A)(iii). 
'2  17  Cl’R  24().l<lb-4(f)(4)(i), 
"  15  II.S.C.  78s(b|(:i)(C). 


FJectronic  Comments 

•  Use  the  fXimmission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml),  or 

•  .Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
No.  SR-()(X]-2012-24  on  the  subject 
lino. 

Paper  Comments 

•  .Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  .Street  NE.,  Washington,  DC, 
20.549-1090. 

All  snhmissions  should  refer  to  File 
Number  SR-OCC-2012-24.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
Ciommission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commi.ssion’s 
internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtnd].  C]opies  of  tbe 
snbmi.ssion,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  rule  change  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U..S.(].  552,  will  be  available  for  Web 
site  viewing  and  printing  in  the 
Commission’s  Public  Reference  Room, 
100  F  Street  NE,,  Washington,  DC  20549 
on  official  business  days  between  the 
hours  of  10:00  a.m.  and  3:00  p.m. 

(]opies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  (X]C  and  on 
C)C(]’s  Web  site  at  http:// 
wmv.theocc. com/components/docs/ 
legal/ rales  and  hyla ws/ 
srocc  1 2_24.pdf. 

All  comments  received  will  be  posted 
withoTit  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-()CC-2012-24  and  should 
be  submitted  on  or  before  januarv  23, 
2012. 

Fur  Itie  Commission,  by  the  Division  of 
Trading  and  Markets,  {)ur.suant  to  delegated 
authority.’"’ 

Kevin  M.  O’Neill, 

Deputy  Secretnn'. 

II'R  Doc.  2012-31483  Filed  12-31-12;  8:45  .sm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Desert  Mining,  Inc.,  Eagle  Broadband, 
Inc.,  Endovasc,  Inc.,  Environmental  Oil 
Processing  Technology  Corp.,  Falcon 
Ridge  Development,  Inc.,  Fellows 
Energy  Ltd.,  Forster  Drilling  Corp.  (n/ 
k/a  Phoenix  Drilling  Corporation),  and 
Golden  Autumn  Holdings,  Inc.;  Order 
of  Suspension  of  Trading 

rjocHiiibcir  28,  2012. 

It  appears  to  the  Securities  and 
Exchange  C'ommission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Desert 
Mining,  Inc.  because  it  has  not  filed  any 
periodit;  reports  since  the  peritxl  ended 
September  30,  2009. 

It  appears  to4he  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Eagle 
Broadband,  Inc.  because  it  has  not  filed 
any  periodic  reports  sinc;o  the  period 
ended  May  31,  2007. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  scjcurities  of  Endcjvasc, 
Inc.  because  it  has  not  filed  any  periodic 
reports  since  the  period  ended  March 
31,  2007. 

It  appears  to  the  Securities  and 
Exchange  (Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of 
Environmental  (Oil  Processing 
Technology  CCorp.  be(;ause  it  has  not 
filed  any  periodic  reports  since  the 
period  ended  .September  30,  2002. 

It  appears  to  the  Securities  and 
Exchange  (Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  .securities  of  Falcon 
Ridge  Develo])ment,  Inc.  because  it  has 
not  filed  any  periodic  reports  since  the 
period  ended  March  31,  2009. 

It  appears  to  the  .Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Fellows 
Energy  Ltd.  because  it  has  not  filed  any 
periodic  reports  since  the  period  ended 
December  31,  2008. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  .securities  of  Forster 
Drilling  Corp.  (n/k/a  Phoenix  Drilling 
Corporation)  because  it  bas  not  filed  any 
periodic  reports  since  the  period  ended 
F’ebruary  29,  2008. 

It  appears  to  the  Securities  and 
Exchange  (Commission  that  there  is  a 
lack  of  current  and  accurate  information 


concerning  the  securities  of  Golden 
Autumn  Holdings,  Inc.  becau.se  it  has 
not  filed  any  periodic  reports  since  the 
period  ended  June  30,  2007. 

The  ("ommi.ssion  is  of  the  opinion  that 
the  public  intere.st  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
companies.  'I'herefore,  it  is  ordered, 
pursuant  to  Section  12(k)  of  the 
Securities  Exchange  Act  of  1934,  that 
trading  in  the  securities  of  the  above- 
listed  companies  is  suspended  for  the 
jieriod  from  9:30  a.m.  EST  on  December 
28,  2012,  througb  11:59  p.m.  E.ST  on 
January  11,  2013. 

By  the  (Commission. 

Elizabeth  M.  Murphy, 

Sacmtniy. 

IFK  Doe.  Filed  12-2R-12:  4:1S  pm] 

BILLING  CODE  8011 -4)1 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

File  No.  500-1 ,  Southridge  Enterprises, 
Inc.;  Order  of  Suspension  of  Trading 

Ilecemher  28.  2012. 

It  appears  to  the  .Securities  and 
Exchange  (Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  .Southridge 
Enterprises,  luc,  (“.Southridge”)  because 
of  questions  regarding  the  accuracy  of 
statements  made  by  .Southridge  in  press 
releases  to  investors  concerning,  among 
other  things,  the  company’s  business 
operations  and  arrangements,  including 
certain  claims  regarding  a  joint 
partnership  and  an  arrangement  to 
obtain  funding  and  to  change  the  listing 
venue  for  Southridge  stock.  Southridge 
is  a  Nevada  corporation  purportedly 
based  in  Dallas,  Texas,  and  its  stock  is 
currently  traded  over  tbe  counter  and 
quoted  on  (3T(C  Link  under  the  symbol 
SRGE. 

The  (Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  Southridge. 

Therefore,  if  is  ordered,  pursuant  to 
.Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  tlie  above- 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  E.ST,  on  December 
28,  2012  through  11:59  p,m.  E.ST,  on 
January  11,  2013. 

By  1h(!  Comnii.ssion. 

Elizabeth  M.  Murphy, 

Secretary. 

|FR  Doc.  2012-;)1.''>U5  Filed  12-2H-12.  pin) 

BILLING  CODE  8011 -01 -P 


SOCIAL  SECURITY  ADMINISTRATION 

[Docket  No.  SSA-201 2-0007] 

Notice  of  Solicitation  of  Public  and 
Federal  Agency  Comments  for 
Collaboration  on  Evaluating  the  World 
Health  Organization  (WHO) 

International  Classification  of 
Functioning,  Disability  and  Health  (ICF) 
Standard  for  Coding  Functional 
Capability  in  Federal  Programs 

agency:  .Social  .Security  Administration. 
ACTION:  Notice  of  solicitation  for 
collaboration. 

SUMMARY:  We  are  seeking  information 
and  i;omments  from  other  Federal 
agencies’  regarding  their  intention  to 
use  the  WHO  IGF  '  as  a  standard  for 
coding  function.ll  capacity  with  hroad 
potential  for  application  to  the  business 
processes  of  other  Federal  agencies  and 
researchers  throughout  the  world.  We 
invite  other  interested  Federal  agencies 
involved  in  disability  monitoring  to 
collaborate  with  us  to  evaluate  an  IGF- 
based  standard  for  coding  functional 
capacity  in  Federal  di.sability  programs. 
We  also  invite  interested  public  and 
private  parties  to  comment  on 
approjiriate  Federal  direction  on 
capturing  data  on  functioning. 

DATES:  To  ensure  that  your  comment.s 
are  considered,  we  must  receiv'e  them 
no  later  than  March  4,  2013. 

ADDRESSES:  You  may  submit  comments 
by  any  one  of  three  method.s— Internet, 
fax,  or  mail.  Do  not  submit  the  same 
comments  multiple  times  or  by  more 
than  one  method.  Regardle.ss  of  which 
of  the  following  methods  you  choo.se, 
please  state  that  your  comments  refer  to 
Docket  No.  .S.SA-20 12-0007  so  that  we 
may  as.sociate  your  comments  with  the 
correct  document. 

(iaiition:  You  should  be  careful  to 
include  in  your  comments  only 
information  that  you  wish  to  make 
publicly  available.  We  strongly  urge  you 
not  to  include  in  your  comments  any 
personal  information,  such  as  Social 
Security  numbers  or  medical 
information. 

1.  Internet:  We  strongly  recommend 
that  you  submit  your  comments  via  the 
Internet.  Flease  visit  the  Federal 
eRulemaking  portal  at  http:// 
n'ww'.ref’idations.gov.  Use  the  .Search 
function  of  the  Web  page  to  find  docket 
number  .S.SA-201 2-0007.  The  .sy.stem 
will  i.ssue  you  a  tracking  number  to 
confirm  your  submi.ssion.  It  may  take  up 
to  one  week  for  your  comment  to  be 
viewable. 


'  WHO  ICF  link:  htli>://af)ps  H'hn.int/ 
cliissilicalions/irflirowser/ 
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2.  Fax:  Fax  comments  to  (410)  960- 
2830. 

.3.  Mail:  Mail  your  comments  to  the 
Office  of  Regulations,  Social  Security 
Administration,  107  Altmeyer  Building, 
6401  Security  Boulevard,  Baltimore, 
Maryland  21235-6401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosemary  Hall,  Social  Security 
Administration,  Office  of  Di.subility 
Frograms,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401,  (410)  96.5- 
5021.  For  information  on  eligibility  or 
filing  for  benefits,  call  our  national  toll- 
free  number.  1-800-772-1213  or  TTY 
1-800-325-0778,  or  visit  our  Internet 
site.  Social  Security  Online,  at  http:// 
H'\\'w.socialsecanty.gov. 

SUPPLEMENTARY  INFORMATION:  The  WI  lO 
K'.F  is  a  classification  of  health  and 
health-related  domains,  including  a  list 
of  body  functions  and  a  list  of  domains 
of  activity  and  participation  (see 
ww'w.who.int/classification/icf/en/).  The 
ICF  for  Children  and  Youth  (ICF-CY)  is 
a  derived  version  of  the  I(T  designed  to 
record  characteri.stics  of  the  developing 
child  and  the  influence  of  environments 
surrounding  the  child.  The  ICF  and  the 
1CF-C"Y  reflect  WHO’s  framew'ork  for 
measuring  health  and  disability  at  both 
'individtial  and  population  levels. 

Multiple  organizations  have  officially 
supported  the  ICF. 

•  In  May  2001,  the  191  WHO  Member 
States  officially  endorsed  it  for  their  use 
as  the  international  standard  to  describe 
and  measure  health  and  disability. 

•  The  WHO  members  accepted  ICF- 
CY  on  October  31.  2006. 

•  The  Institute  of  Medicine  (lOM) 
supports  the  u.se  of  ICF  to  help 
standardize  how  agencies  describe  and 
measure  different  aspects  of  disability. 

In  its  2007  report,  “The  Future  of 
Disability  in  America,”  the  lOM 
encouraged  P’ederal  agencies  involved 
in  disability  monitoring  to  adopt  the  ICF 
as  their  conc:eptual  framework.^ 

•  The  Health  Information  Technology 
(HIT)  Policy  (Committee,  a  public 
advisory  body  on  HIT  to  the  Office  of 
the  National  Coordinator  for  Health 
Information  Technology  of  the  U.S. 
Depiirtment  of  Health  &  Human 
Services,  recently  recommended  the 
ICF,  along  with  Systematized 
Nomenclature  of  Medicine-Clinical 
Terms  (SNOMED-CT)  and  Logical 
Observation  Identifiers  Names  and 
Codes  (LOINC),  for  reporting  clinical 
quality  measures  on  the  concept  of 
functional  status.’ 


-  ^  Institute  of  Modioine  (lOM).  2007.  Tbv  h'utiin^  of 
Disaliility  in  Anwrica.  Washington.  nC:  The 
National  Academies  Press. 

•'II..S.  Department  of  Health  ft  Human  Services. 
Health  IT  Standards  C.ommittee.  A  Public  Advi.sor\’ 


We  are  studying  several  uses  for  1(3' 
coding.  We  could  use  it,  for  example,  to 
describe  function  in  activities  of  daily 
living,  to  describe  residual  functional 
capacity  (to  satisfy  a  specific  set  of 
disability  criteria),  or  to  develop  a 
compendium  of  job  descriptions  that 
includes  mental  and  physical  functional 
requirements. 

We  invite  comment  on  this  notice 
from  members  of  the  public  and  from 
Federal  agencies.  We  also  request  that 
Federal  agencies  involved  in  making 
disability  assessments  share  information 
with  us  regarding  their  review  of  the  ICF 
as  a  standard  for  coding  functional 
capacity,  and  w'e.  invite  them  to 
collaborate  with  us  in  evaluation  of  the 
ICF  for  u.se  in  the  business  process  for 
Federal  disability  prograins. 

Arthur  R.  Spencer, 

Associate  (Commissioner,  Off  ice  of  Disohihiy 
Programs. 

II’R  Doc:.  2012-31479  Filod  12-31-12;  8:4.'>  ainj 
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DEPARTMENT  OF  STATE 

[Public  Notice  8139] 

Culturally  Significant  Objects  Imported 
for  Exhibition — Determinations:  “Girl 
With  a  Pearl  Earring:  Dutch  Paintings 
From  the  Mauritshuis 

SUMMARY:  Notice  is  hereby  given  of  ihe 
following  determinations:  Pursuant  to 
Ihe  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  .Stat.  985;  22  ll.S.C. 
2459),  Executive  (3rder  121)47  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  e/  .s-eg.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  Delegation  of  Authority 
No.  236-3  of  August  28,  2000  (and,  as 
appropriate.  Delegation  of  Authority  No. 
257  of  April  15,  2003),  I  hereby 
determine  that  the  objec;ts  to  be 
included  in  the  exhibition  “Girl  with  a 
Pearl  Earring:  Dutch  Paintings  from  the 
Mauritshuis,”  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owner  or 
custodian.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  Ihe  Fine  Arts  Museums  of  San 
Francisco,  San  Francisco,  ('A,  from  on 
or  about  January  26,  2013,  until  on  or 
about  June  2,  2013;  the  High  Museum  of 


Hixly  on  Hoalth  Inforination  Technology  to  Ihe 
N.itional  Coordinator  for  Health  IT,  Transmittal 
I.eller.  .Seplemher  9,  20H.  Available  at:  httf):// 
heaUhit. hhs.gov/pnrtal/server.pl/gatfwnv/ 
t’TAnCS  0  12811  9.5.55-10  0  0  18/ 

HITSC  CQMWG  VTF  Transmit  0909tl.pdf. 


Art,  Atlanta,  (Georgia,  from  on  or  about 
June  23,  2013,  until  on  or  about 
September  29,  2013;  The  Frick 
{'.ollection.  New  York,  NY,  from  on  or 
about  October  22,  2013,  until  on  or 
about  January  21,  2014,  and  at  possible 
additional  exhibitions  or  venues  yet  to 
be  determined,  is  in  the  national 
intere.st.  I  have  ordered  that  Public 
Notice  of  these  Determinations  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julie 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202-632-6467).  The 
mailing  address  is  U.S.  Department  of 
State,  SA-5,  L/PD,  Fifth  Floor  (Suite 
aH03),  Washington,  DC  20522-0505. 

Dated:  December  26,  2012. 

).  Adam  Ereii, 

Principal  Deputy  Assistant  Secretary',  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

|FR  Doc.  2012-31548  Filod  12-31-12;  8:45  am] 

BILLING  CODE  4710-0S-I> 

DEPARTMENT  OF  STATE 

[Public  Notice  8138] 

Application  for  a  Presidential  Permit 
To  Operate  and  Maintain  Pipeline 
Facilities  on  the  Border  of  the  United 
States  and  Canada;  Enbridge  Energy, 
LP 

AGENCY:  Department  of  State. 

ACTION:  Notice  of  Receipt  of  Enbridge 
Energy,  Limited  Partnership 
Application  for  a  Presidential  Permit  to 
(Jperate  and  Maintain  Pipeline  P'acilities 
on  the  Border  of  the  United  States  and 
Canada. 

summary:  Notice  is  hereby  given  that 
the  Department  of  State  (DOS)  has 
received  from  Enbridge  Energy,  Limited 
Partnership  (“Enbridge”),  a  Presidential 
Permit  application  to  amend  the  August 
3.  2009  Pre.sidential  Permit  issued  to 
Enbridge  by  the  DOS  authorizing  the 
construction,  operation,  and 
maintenance  of  the  Line  67  (“Line  67”) 
Pipeline  across  the  U.S. -Canada  border. 
Enbridge  requests  an  amendment  to  its 
permit  in  order  to  operate  the  Line  67 
up  to  its  full  design  capacity  of  880,000 
barrels  per  day  (bpd)  of  crude  oil  with 
an  average  annual  capacity  of  800,000 
hpd  of  heavy  crude. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Energy  Diplomacy,  Energy 
Resources  Bureau  (ENR/EDP/EWA) 
Department  of  State,  2201  C  St.  NW  Ste 
4843,  Washington,  DC  20520  Attn: 
Michael  Brennan,  Tel:  202-647-7553. 
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SUPPLEMENTARY  INFORMATION;  Enbridge 
is  a  limited  partnership  duly  organized 
under  the  laws  of  the  State  of  Delaware. 
Enhridge  owns  and  operates  the 
“Lakehead  System”,  the  IJ.S.  portion  of 
an  operationally  integrated  pipeline 
system  which  connects  producers  and 
shippers  of  crude  oil  and  natural  gas 
liquids  in  western  Canada  with  markets 
in  the  United  States  and  eastern  Canada. 
Enhridge  is  a  wholly  owned  subsidiary 
of  Enhridge  Energy  Partners,  L.P. 
(“Enbridge  Partners”),  which  is  a 
Delaware  master  limited  partnership 
headquartered  at  1100  Louisiana.  Suite 
3300,  Houston,  Texas  77002  (ph.  713- 
821-2000;  www.enbridgepartners.com). 
Enhridge  Partners  provides  pipeline 
transportation  of  petroleum  and  natural 
gas  in  the  mid-continent  and  Culf  Coast 
regions  of  the  United  .States,  in  addition 
to  gathering,  processing,  and  other 
related  operations. 

The  2009  Presidential  Permit  that 
authorized  the  construction,  operation 
and  maintenance  of  Line  67  from  the 
U..S. -Canada  border  near  Neche,  North 
Dakota  to  the  first  mainline  shut-off 
valve  in  the  United  .States,  was  issued 
following  the  DOS’s  issuance  of  a  Final 
Environmental  Impact  .Study  (“FEIS”) 
on  lime  .5,  2009.  Line  67  is  a  36-inch 
pipeline  that  transports  cnide  oil  from 
Enhridge’s  facilities  in  Hardisty,  Alberta 
to  an  Enbridge  terminal  in  Superior, 
Wi.sconsin  (“.Superior  Terminal”).  In  the 
United  .States,  Line  67  extends  326.9 
miles  from  the  U..S. -Canada  border 
through  North  Dakota,  Minnesota  and 
Wisconsin  to  the  .Superior  Terminal. 
From  there,  the  crude  oil  is  transported 
primarily  to  Midwestern  markets  and 
mid-central  and  Gulf  Coast  markets,  as 
well  as  ])oints  in  the  ea.stern  United 
.States  and  Canada.  The  U.S.  portion  of 
Line  67  facilities  also  consist  of  a  total 
of  32  mainline  valves  with  current 
pumping  units  located  in  Minnesota  at 
stations  in  C.learhrook,  Viking,  and  Deer 
River. 

While  the  Line  67  exjiansion  would 
not  require  any  modifications  to  the 
fai:ilities  at  the  border,  Enhridge  intends 
to  increase  the  cajiacity  of  Line  67  in  at 
least  two  stages.  The  ca|}acity  will 
initially  be  increased  up  to  .570.000  bpd 
by  adding  horsepower  to  existing 
pumping  units  inside  of  the  current 
foof|)rint  of  Enhridge’s  pump  stations  in 
Minnesota.  Enhridge  further  seeks 
authority  to  increase  the  Capacity  from 
570.000  hpd  to  an  average  annual 
i;apacitv  of  800,000  hpd  at  a  point  in  the 
future  by  constructing  additional 
pumping  units  at  Enhridge’s  pump 
stations  in  Minnesota. 

Under  E.O.  13337  the  .Secretary  of 
.State  is  designated  and  empowered  to 
receive  all  applications  for  Presidential 


Permits  for  the  construction, 
connection,  operation,  or  maintenance 
at  the  borders  of  the  United  States,  of 
facilities  for  the  exportation  or 
importation  of  liquid  petroleum, 
petroleum  products,  or  othetnon- 
gaseous  fuels  to  or  from  a  foreign 
country.  The  Department  of  State  is 
circulating  this  application  to  concerned 
federal  agencies  for  comment.  The 
Department  of  .State  has  the 
responsibility  to  determine  whether 
issuance  of  a  new  Presidential  Permit  to 
Enbridge  in  order  to  expand  Line  67 
would  be  in  the  U..S.  national  interest. 

The  Department  of  .State  intends  to 
issue  additional  Federal  Register 
notices  inviting  public  comment  on 
whether  issuance  of  the  requested 
amended  Presidential  Permit  would  be 
in  the  national  interest,  and  addre.ssing 
plans  for  reviewing  the  application 
consistent  with  the  National 
Environmental  Policy  Act,  the  National 
Hi.storic  Pre.servation  Act,  the 
Endangered  Species  Act,  and  other 
relevant  law,  by  preparing  a 
supplemental  environmetital  impact 
.statement  to  the  final  EIS  for  the  Alberta 
(dipper  jiermit  application,  issued  on 
lune  5,  2009.  A  separate  Notice  of  Intent 
to  Prepare  a  .Supplemental 
Environmental  Impact  .Statement  will 
follow  this  notice  in  due  course.  The 
application  is  available  at  http:// 
www.stato.gov/o/anr. 

Dated;  December  21. 2012. 

Douglas  R.  Kramer, 

Acting  Director,  Office  of  Europe.  Western 
I  temisphere  and  Africa,  linreaa  of  Energy 
Hesonrces,  t’.S.  Depailment  of  State. 

|FR  I)(I(  .  2012-:)I.S.S7  ainl  ' 
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DEPARTMENT  OF  STATE 

[Public  Notice  8137] 

Suggestions  for  Environmental 
Cooperation  Pursuant  to  the  United 
States-Korea  Environmental 
Cooperation  Agreement 

AGENCY:  De[)arlment  of  State. 

ACTtON:  Notice  of  jireparation  of  and 
request  for  comments  regarding  the 
2013-2014  United  States-Korea  Work 
Program  for  Environmental  (djoireration. 

SUMMARY:  The  Department  invites  the 
public,  including  NG.Os,  educational 
institutions,  private  sector  enterprises 
and  other  interested  persons,  to  submit 
written  comments  or  suggestions 
regarding  items  for  inclusion  in  the  first 
Work  Program  implementing  the  U..S.- 
Korea  Environmental  (Cooperation 
Agreement  (EGA),  signed  on  |anuary  23, 


2012.  In  preparing  such  comments  or 
suggestions,  we  encourage  submitters  to 
refer  to:  (1)  The  U.S. -Korea  ECCA,  (2)  the 
U..S. -Korea  P’ree  Trade  Agreement  (FTA) 
Environment  Chapter,  and  (3)  the 
Environmental  Review  of  the  FTA. 

These  documents  are  available  at: 

http://www.state.guv/e/oes/cnv/tra(io/ 

c496S7.htm. 

DATES:  To  he  a.ssured  of  timely 
consideration,  all  written  comments  or 
suggestions  are  requested  no  later  than 
lanuary  21,  2013. 

ADDRESSES:  Written  comments  or 
suggestions  should  he  emailed  to 
CroutnZ@statt;.gov  or  faxed  to  (202) 
647-5947  to  the  attention  of  Deborah 
Grout.  Office  of  Environmental  Quality 
and  Transhoundary  Issues,  Bureau  of 
Oceans  and  International  Environmental 
and  .Scientific  Affairs.  U.S.  Department 
of  State,  with  the  subject  line  “U..S.- 
Korea  Environmental  Cooperation.”  If 
you  have  access  to  the  Internet,  you  can 
view  and  comment  on  this  notice  by 
going  to: 

http://iv\v\v.regulations.g()v/tt!honw  and 
searching  on  docket  number:  DOS- 
2012-0061. 

FOR  FURTHER  INFORMATION  CONTACT; 

Deborah  Grout,  telephone  (202)  647- 
6777. 

SUPPLEMENTARY  INFORMATION; 

U.S.-Korea  Environmental  Cooperation 
Agreement 

The  United  Stales  and  Korea  signed 
the  Finvironmental  Cooperation 
Agreement  on  lanuary  23,  2012.  The 
United  .Slates  and  Korea  negotiated  the 
E(^A  in  parallel  with  the  U..S. -Korea  Free 
Trade  Agreement.  In  Articles  3  and  4  of 
the  ECA,  the  (Governments  state  that 
they  |}lan  to  meet  to  develop  and 
update,  as  appropriate,  a  Work  Program 
for  FGnvironmental  Cooperation.  The 
Work  Program  will  Ulentify  and  outline 
environmental  cooperation  priorities, 
on-going  efforts,  and  possibilities  lor 
future  coo[)eralion.  Plea.se  refer  to 
Article  4  of  the  FXGA  for  a  list  of  possible 
are.'is  for  cooperation. 

We  are  reque.sting  .sugge.stions  for 
iliMiis  to  ini:lude  in  the  2013-2014  Work 
Program.  For  additional  information, 
please  visit:  http://\v\vi\’. state. gov/v/oes/ 
(‘i}v/tra(le/c49liS7.htia.2H)  14  Work 
Program.  There  is  no  expectation  of 
resources  or  funding  as.socialed  with 
any  comments  or  suggestions  for  the 
Work  Program. 

Diiled:  Decemlier  20.  2012. 

Ceorm;  N.  Sibley, 

Director,  ( tffice  of  Environmental  Quality  and 
Transhonndarv  Issues.  Department  of  State. 

M  R  IVk..  2012  ais.ss  I'ilfd  12-;)1-12:  i)ni| 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  of  Trade  Surplus  in 
Certain  Sugar  and  Syrup  Goods  and 
Sugar-Containing  Products  of  Chile, 
Morocco,  Costa  Rica,  the  Dominican 
Republic,  El  Salvador,  Guatemala, 
Honduras,  Nicaragua,  Peru,  Colombia, 
and  Panama;  Correction 

agency:  Office  of  the  United  States 
Trade  Repre.sentative. 

ACTION:  Notice;  Correction. 


SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  published  a 
document  in  the  Federal  Register  of 
December  17,  2012  concerning  the 
determination  of  the  trade  surplus  in 
certain  sugar  and  syrup  goods  and  sugar 
containing  products  of  Determination  of 
Trade  Surplus  in  Certain  Sugar  and 
Syrup  Goods  and  Sugar-Containing 
Products  of  Chile,  Morocco,  Costa  Rica, 
the  Dominican  Republic,  El  Salvador, 
Guatemala,  Honduras,  Nicaragua,  Peru, 
Colombia,  and  Panama.  The  document 
contained  an  error. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Heilman-Dahl,  Office  of  Agricultural 
Affairs,  telephone;  202-.'t95-6127  or 
fac.simile;  202-39.'>-4579. 

Correction  to  Previous  Notice 

In  the  Federal  Register  of  December 
17,  2012,  Volume  77,  Pages  74726- 
74729,  a  correction  is  being  made  to  the 
information  in  the  information  with 
regard  to  the  Dominican  Republic  on 
page  74727,  column  three,  paragraph 
three.  The  notice  incorrectly  states  that 
during  Calendar  Year  2011,  the 
Dominican  Republic’s  imports  of  the 
sugar  and  syrup  goods  and  sugar- 
containing  products  exceeded  its 
exports  by  3,066  metric  tons.  The 
correct  statement  is  that  during 
Calendar  Year  2011,  the  Dominican 
Republic’s  exports  of  the  sugar  and 
syrup  goods  and  sugar-containing 
products  exceeded  its  imports  by  3,066 
metric  tons.  All  other  information 
remains  unchanged  and  will  not  be 
repeated  in  this  correction. 

Ann  Heilman-Dahl, 

Pirector  for  Agriculture  A  ffairs,  Office  of  the 
U.S.  Trade  Representative. 

IFR  Doc.  2012-.31441  Filed  12-31-12;  »:4S  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

[Docket  IDPHMSA-2012-0175] 

Notice  of  Availability  of  Final 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
the  Longhorn  Pipeline  Reversal  Project 

agency:  Pipeline  and  Hazardous 
Materials  Safety  Administration 
(PHMSA),  DOT. 

action:  Notice  of  Availability  of  Final 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  for  the 
Longhorn  Pipeline  Reversal  Project. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  42  U.S.C.  4321-4347,  and  the 
Council  on  Environmental  Quality 
NEPA  implementing  regulations,  40 
CFR  parts  1500-1508,  the  Pipeline  and 
Hazardous  Materials  Safety 
Administration  (PHMSA)  is  announcing 
the  availability  of  the  Final 
Pinvironmental  Assessment  (FEA)  and 
Finding  of  No  Signific  ant  Impact 
(FONSI)  for  the  Longhorn  Pipeline 
Reversal  Project  (Project). 

PHMSA  has  posted  the  FEA  and 
FONSI  online  at  http:// 
www.regulations.gov  \n  docket  number 
PHMSA-2012-0175. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amelia  Samaras,  Attorney,  Pipeline  and 
Hazardous  Materials  Safety 
Administration,  Office  of  Chief  Counsel, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590;  by  phone  at 
202-366-4362;  or  email  at 
amelia.somaras@dot.gov. 

SUPPLEMENTARY  INFORMAtlON:  The 

Longhorn  Pipeline  runs  from  El  Paso, 
Texas  to  Houston,  Texas  and  is  owned 
and  operated  by  Magellan  Pipeline 
Company,  L.P.  (Magellan).  The 
Longhorn  Pipeline  currently  transports 
refined  petroleum  products  from  east  to 
west  (Houston  to  El  Pa.so).  The  Project 
will  convert  the  segment  of  the 
Longhorn  Pipeline  that  runs  from  Crane, 
Texas  to  Houston,  Texas  to  crude  oil 
service  and  will  reverse  the  flow  so  that 
crude  oil  flows’  from  west  to  east  (Crane 
to  Hou.ston).  At  Crane,  refined  products 
will  enter  the  pipeline  and  move  west 
to  El  Paso,  Texas.  The  refined  products 
will  enter  the  Longhorn  Pipeline  via  an 
existing  pipeline  segment  that  connects 
the  Longhorn  Pipeline  to  the  exi.sting 
Orion  West  Pipeline  located  to  the  north 
of  the  Longhorn  Pipeline.  The  Orion 
West  Pipeline  runs  from  Frost,  Texas  to 
El  Paso  and  is  also  owned  and  ojierated 
by  Magellan. 


PHMSA  regulates  the  transportation 
of  hazardous  liquids  via  pipeline  and 
also  issues  and  enforces  pipeline  safety 
regulations  that  dictate  requirements  for 
construction,  design,  testing,  operation, 
and  maintenance  of  natural  gas  and 
hazardous  liquid  (including  crude  oil, 
petroleum  products,  and  anhydrous 
ammonia)  pipelines.  PHMSA  does  not 
typically  serve  as  lead  agency  for 
pipeline  construction  projects,  as  it  has 
no  authority  over  pipeline  siting  and 
does  not  issue  any  approval  or 
authorization  to  commence  a  pipeline 
construction  project.  However,  a 
settlement  agreement  specific  to  the 
Longhorn  Pipeline  titled  "The  Longhorn 
Mitigation  Plan”  (LMP)  resulted  from 
litigation  associated  with  changes  made 
to  the  Longhorn  Pipeline  in  1999.  The 
LMP  provides  PHMSA  with  broader 
responsibility  and  oversight  of  the 
Longhorn  Pipeline  than  it  would  have 
under  normal  circumstances. 
Accordingly,  PHMSA  has  issued  an  FEA 
in  order  to  analyze  the  impacts  of  the 
Project. 

The  Project  requires  upgrades  to  the 
pipeline  and  will  include  construction 
of  a  six-mile  refined  product  pipeline 
segment  in  El  Paso,  a  three-mile  crude 
oil  pipeline  segment  from  9th  Street 
Junction  to  Speed  Junction  in  Houston, 
and  an  eight-mile  refined  product 
pipeline  segment  from  East  Houston  to 
Holland  Avenue  in  Houston.  As  part  of 
the  Project,  in  order  to  facilitate  reversal 
and  increased  capacity,  Magellan  will 
modify  and  upgrade  existing 
infrastructure  by  constructing  new 
pump  stations  and  terminals  at  various 
locations  along  the  Longhorn  and  Orion 
Pipelines’  right-of-ways.  Although  not 
originally  included  in  the  LMP, 
activities  along  the  Orion  West  Pipeline 
and  the  segment  from  Odessa  to  Crane 
that  will  take  place  as  a  result  of  the 
Project  are  analyzed  in  the  FEA  as 
connected  actions. 

PHMSA  published  the  draft 
environmental  assessment  for  this 
project  for  public  comment  on  July  31, 
2012.  PHMSA  received  48  comments. 

All  but  three  of  the  comments  were  form 
letters  in  support  of  the  project.  Two 
comments  raised  environmental 
concerns  about  the  project. 

The  FEA  analyzes  the  changes  that 
will  take  place  as  a  result  of  the  Project 
and  connected  actions  and  how  the 
changes  could  hnpact  the  human 
environment  during  construction, 
normal  operations,  and  in  the  unlikely 
event  of  a  release.  The  FEA  also 
analyzes  the  condition  of  the  Longhorn 
Pipeline  and  how  the  change  in  product 
and  direction  will  affect  the  pipeline. 
Based  on  the  analysis  presented  in  the 
FEA.  PHMSA  has  determined  that  the 
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Project  will  not  result  in  significant 
environmental  impacts. 

Issued  in  Washington,  DC,  on  December 
27, 2012. 

Alan  K.  Mayberry, 

Deputy  Associate  Administrator  for  Field 
Operations. 

|FR  Doc.  2012-31520  Filod  12-31-12;  8:45  am) 

BILLING  CODE  4910-60-P 


DEPARTMENT  OF  THE  TREASURY 

Proposed  Collections;  Comment 
Requests 

agency:  Departmental  Offices; 
Department  of  the  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  revisions  of  an 
information  collection  that  are  proposed 
for  approval  by  the  Office  of 
Management  and  Budget.  The  Office  of 
International  Affairs  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  Treasury 
International  Capital  Forms  CQ-1  and 
CQ-2,  “Financial  and  Commercial 
Liabilities  to,  and  Claims  on, 

Unaffiliated  Foreigners.” 

DATES:  Written  comments  should  be 
received  on  or  before  March  4,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Dwight  Wolkow,  International 
Portfolio  Investment  Data  Systems, 
Department  of  the  Treasury,  Room  5422, 
1500  Pennsylvania  Avenue  NW., 
Washington  DC  20220.  In  view  of 
possible  delays  in  mail  delivery,  please 
al.so  notify  Mr.  Wolkow  by  email 
[cominents2TIC@treosiiry.gov),  fax 
(202-622-2009)  or  telephone  (202-622- 
1276). 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  proposed  forms  and 
instructions  are  available  on  the 
Treasury’s  TIC  Web  page  for  forms, 
http://www.treasury.gov/resource- 
center/data-chart-center/tic/Pages/ 
forms.aspx.  Requests  for  additional 
information  should  be  directed  to  Mr. 
Wolkow. 

SUPPLEMENTARY  INFORMATION: 

Tjf/e;  Treasury  International  Capital 
Form  CQ-1,  “Financial  Liabilities  to, 
and  Claims  on,  Unaffiliated  Foreigners;” 
and  Treasury  International  Capital  Form 
CQ-2,  “Commercial  Liabilities  to,  and 
Claims  on,  Unaffiliated  Foreigners.” 
OMB  Number:  1505-0024. 


Abstract:  Forms  CQ-1  and  CQ-2  are 
part  of  the  Treasury  International 
Capital  (TIC)  reporting  system,  which  is 
required  by  law  (22  USC  286f;  22  USC 
3103;  EO  10033;  31  CFR  128),  and  is 
designed  to  collect  timely  information 
on  international  portfolio  capital 
movements.  Forms  CQ-1  and  CQ-2  are 
quarterly  reports  filed  by  nonbanking 
and  non-securities  broker  and  dealer 
enterprises  in  the  U.S.  to  report  their 
international  portfolio  transjactions  with 
unaffiliated  foreigners.  This  information 
is  necessary  for  compiling  the  U.S. 
balance  of  payments  accounts  and  the 
U.S.  international  investment  position, 
and  for  use  in  formulating  U.S. 
international  financial  and  monetary 
policies. 

C^urrent  Actions:  As  a  consequence  of 
the  recent  global  financial  crisis, 
international  reporting  standards  for 
collecting  and  reporting  economic  and 
financial  data  have  been  enhanced, 
especially  regarding  each  country’s 
external  claims  and  liabilities.  TIC 
forms  are  consequently  revised  to  meet 
the  new  standards,  (a)  The  “who  must 
report”  section  of  the  instructinns  is 
revised.  Beginning  with  the  reports  as  of 
June  30,  2013,  the  types  of  organizations 
required  to  file  the  TIC  CQ-1  and  CQ- 
2  reports  (the  TIC  C  reports)  will 
include  all  U.S.  residents  except  U.S.- 
resident  financial  institutions.  This 
means  that  those  financial  in.stitutions 
that  previously  reported  on  the  TIC  C 
forms  (they  are  all  financial  institutions 
except  banks,  other  depository 
institutions,  bank  and  financial  holding 
companies,  and  brokers  and  dealers  that 
already  report  on  the  TIC  B  forms;  this 
group  includes,  but  is  not  limited  to 
investment  banks,  insurance  companies, 
credit  card  issuers,  money  market  funds, 
pension  funds,  private  equity  funds, 
hedge  funds,  trusts,  finance  companies, 
mortgage  companies,  commodity 
brokers  and  dealers,  investment 
advisors  and  managers,  loan  brokers), 
will  instead  begin  reporting  on  the  TIC 
B  forms.  As  a  result,  beginning  with  the 
reports  as  of  June  30,  2013,  the 
organizations  required  to  file  the  TIC  B 
reports  will  include  all  types  of  U.S. - 
resident  financial  institutions 
(including,  but  not  limited  to  banks, 
other  depository  institutions,  brokers/ 
dealers,  bank/financial  holding 
companies,  investment  banks,  insurance 
companies,  credit  card  issuers,  money 
market  funds,  pension  funds,  private 
equity  funds,  hedge  funds,  trusts, 
finance  companies,  mortgage 
companies,  commodity  brokers  and 
dealers,  investment  advisors  and 
managers,  loan  brokers).  This  change 
affecting  many  U.S. -resident  financial 


institutions,  from  reporting  on  the  TIC 
C  forms  to  reporting  on  the  TIC  B  forms, 
is  designed  to  improve  the  coverage  of 
international  financial  transactions  and 
positions  in  the  U.S.  balance  of 
payments  and  in  the  U.S.  international 
investment  position,  and  reflects  the 
change  in  the  international  statistical 
.standards  to  include  in  portfolio 
investment  (PI)  most  international 
positions  between  financial  institutions. 
All  financial  positions  between  U.S. 
residents  and  foreign  residents  are 
either  PI  or  direct  investment  (DI),  and 
all  organizations  with  such  positions 
(above  the  amounts  declared  exempt  in 
the  reporting  instructions),  must  report 
them  to  either  the  TIC  (which  collects 
PI  information)  or  BEA  (which  collects 
DI  information),  (b)  In  “Foreign 
Currency  Items,”  which  is  after  the 
“Crand  Total”  row  (9999-6)  near  the 
end  of  both  Form  CQ-1  and  Form  CQ- 
2,  a  new  row  has  been  added  to  collect 
information  on  claims  and  liabilities 
“Denominated  in  Swiss  Francs.”  Data 
are  reportable  in  all  six  columns  of  the 
CQ-1  and  all  five  columns  of  the  CQ- 
2.  (c)  After  the  “Crand  Total”  row 
(9999-6)  near  the  end  of  both  Form  CQ- 
1  and  P’orm  CQ-2,  a  new  .sub-section 
has  been  added  called  “Remaining 
Maturities  (claims).”  The  new  sub¬ 
section  in  the  CQ-1  has  three  rows 
labeled:  “Demand  Deposits,  Arrears, 
Resale  Agreements  Under  Continuing 
Contract,  and  Items  With  No  Fixed 
Maturity;”  “Maturing  in  1  Year  or  Less;” 
and  “Maturing  In  Over  1  Year.”  Data  are 
reportable  in  all  six  columns.  The  new 
sub-section  in  the  CQ-2  has  three  rows 
labeled:  “Items  With  No  Fixed 
Maturity;”  “Maturing  in  1  Year  or  Le.ss;” 
and  “Maturing  In  Over  1  Year.”  Data  are 
reportable  in  ail  five  columns,  (d)  Just 
after  the  Crand  Total  row  (9999-6)  near 
the  end  of  both  Form  CQ-1  and  Form 
CQ-2,  the  caption  “Section  (B) 
Memorandum  Items:”  is  replaced  by 
“  “Of  Which”  Items:”.  Just  before 
“Europe”  on  page  two  of  both  forms,  the 
caption  “Section  A:  Selected  Positions 
with  Unaffiliated  Foreigners:”  is 
deleted,  (e)  The  instructions  for  these 
forms  add  instructions  for  reporting  on 
the  new  rows  described  in  (b)  and  (c) 
above,  (f)  The  Ceneral  Instructions  have 
been  reorganized  and  contain  new 
guidance  on  reporting  accrued  interest 
and  on  where  to  report,  (g)  Several 
sections  of  the  instructions,  including 
the  glossary,  incorporate  changes  to 
clarify  the  reporting  requirements,  such 
as  the  consolidation/combination  rules, 
valuation  rides,  and  reporting  the 
location  of  foreign  counterparties,  (h) 

On  all  TIC  reporting  forms,  the  list  of 
countries  for  reporting  the  location  of 
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foreign  counterpart ie.s  will  be  increased 
by  six.  This  is  the  result  of  deleting 
Netherlands  Antilles  (3720-f»). 
removing  “Montent^ro”  from  “Serbia 
and  Montenegro  {1321-8}”,  and  adding 
Kosovo  (1347-1),  Montenegro  (1382-5), 
Bonaire,  Sint  Eustatius  and  Saba  (3616- 
1),  Curasao  (3618-8),  St.  Martin  and  St. 
Bartheleniy  (3647-1),  Sint  Maarten 
(3619-6).  and  South  Sudan  (5339-2).  (i) 
The.se  changes  will  be  effective 
beginning  with  the  reports  as  of  Junt?  30. 
2013. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

A  ffected  Public:  Business  or  other  for- 
profit  organizations. 

Forms  CQ-1  and  CQ-2  (1505-0024) 

Estimated  Number  of  Respondents: 

204 

Estimated  Average  Time  per 
Respondent:  Six  and  nine-tenths  (6.9) 
hours  per  respondent  per  filing.  This 
a^^rage  time  varies  from  13  hours  for 
the  approximately  12  major  data 
reporters  to  6.5  hours  for  the  other 
reporters. 

Estimated  Total  Annual  Rurden 
Hours:  5,616  hours,  based  on  4  reporting 
periods  per  year. 

Request  for  Comments:  Comments 
submitted  in  respon.se  to  this  notice  will 
be  summariztid  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record.  The 
public  is  invited  to  submit  written 
comments  concerning:  (a)  Whether 
Forms  CQ-1  and  CQ-2  are  necessary  for 
the  proper  performance  of  the  functions  * 
of  the  Office,  including  whether  the 
information  will  have  practical  uses;  (h) 
the  accuracy  of  the  above  estimate  of  the 
burdens:  (c)  ways  to  enhance  the 
quality,  usefulness  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  reporting  and/or  record 
keeping  burdens  on  respondents, 
including  the  use  of  information 
technologies  to  automate  the  collection 
of  the  data;  and  (e)  estimates  of  capital 
or  start-up  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dwight  Wolkow, 

Administrator,  International  Portfolio 
Investment  Data  Systems. 

(FR  Doc.  2012-31.S47  Filed  12-31-12;  8;45  ami 

BILLING  CODE  4810-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Additional  Designations  of  Individuals 
Pursuant  to  Executive  Order  13581 

AGENCY;  Office  of  Foreign  Assets 
Control,  Treasury. 
action:  Notice. 

SUMMARY:  'I’he  IJ.S.  Department  of  the 
Treasury’s  Office  of  Foreign  Assets 
Control  (“OFAC”)  is  publishing  the 
names  of  three  individuals  whose 
property  and  interests  in  property  have 
been  blocked  pursuant  to  Executive 
Order  13581  of  July  24,  2011,  “Blocking 
Property  of  Transnational  Criminal 
Organizations”  ("the  Order”). 

DATES:  The  designation  by  the  Director 
of  OFAC  of  the  five  individuals 
identified  in  this  notice  pursuant  to 
Executive  Order  13581  is  effective  on 
December  20',  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 
A.ssistant  Director,  Sanctions 
Compliance  &  Evaluation,  Office  of 
Foreign  Assets  Control,  U.S.  Department 
of  the  Treasury,  Washington,  DC  20220, 
Tel:  (202)  622-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OFAC  are 
available  on  OFAC’s  Web  site  at 
http://\\'W'w.trensury.gov/ofac  or  via 
facsimile  through  a  24-hour  fax-on- 
demand  service  at  (202)  622-0077. 

Background 

On  July  24,  2011,  the  President, 
invoking  the  authority,  inter  alia,  of  the 
International  Emergency  Economic 
Powers  Act  (.50  D.S.C.  1701-1706), 
issued  the  Order.  In  the  Order,  the 
President  declared  a  national  emergency 
to  deal  with  the  threat  posed  by 
.significant  transnational  criminal 
organizations  and  the  harm  that  they 
cause  in  the  United  States  and  abroad. 

Section  1  of  the  Order  blocks,  with 
certain  exceptions,  all  propertv  and 
interests  in  property  that  are  in  the 
United  States,  or  that  hereafter  come 
within  the  United  States  or  that  are  or 
hereafter  come  within  the  possession  or 
control  of  United  States  persons,  of:  (1) 
The  persons  listed  in  an  Annex  to  the 
Order;  (2)  any  foreign  person 
determined  by  tbe  Secretary  of 
Treasury,  in  consultation  with  the 
Attorney  General  and  the  Secretary  of 
State,  that  con.stitiites  a  significant 
transnational  criminal  organization,  or 
materially  to  assi.st  in,  or  provide 
financial  or  technological  support  for  or 
goods  or  services  in  support  of,  persons 


designated  in  or  pursuant  to  the  Order; 
and  (3)  [lersons  determined  by  the 
Secretary  of  the  Treasury,  in 
consultation  with  the  Attorney  General 
and  the  Secretary  of  State,  to  be  owned 
or  controlled  by,  or  to  act  for  or  on 
behalf  of,  persons  designated  pursuant 
to  the  Order. 

On  December  20.  2012,  the  Director  of 
OFAC,  in  consultation  with  the 
Departments  of  Justice,  and  State, 
designated  3  individuals,  whose 
property  and  interests  in  property  are 
blocked  pursuant  to  the  Order. 

The  list  of  designees  is  as  follows: 
Individuals 

1.  KALASHOV,  Zakhary  Knyazevich 

(a.k.a.  KALACHOV,  Zakhar;  a.k.a. 
KALASCHOV,  Sacliary  Knyasevich; 
a.k.a.  KALASCHOW,  Zachari;  a.k.a. 
KALASH,  Zakhary;  a.k.a. 
KALASHOV.  Sergio;  a.k.a. 
KALASHOV,  Zachari;  a.k.a. 
KALASHOV.  Zahar:  a.k.a. 
KALASHOV.  Zahariy;  a.k.a. 
KALASHOV,  Zajar;  a.k.a. 
KALASHOV,  Zakaria  Kniaz;  a.k.a. 
KALASHOV,  Zakhar;  a.k.a. 
KALASHOV,  Zakhar  Kniezivich; 
a.k.a.  KALASHOV,  Zakhari;  a.k.a. 
KALASHOV.  Zakhariy:  a.k.a. 
KALASHOV,  Zakhariy  Kniazevich; 
a.k.a.  KALASOV,  Zacharias;  a.k.a. 
KALASOV,  Zaxar;  a.k.a.  “SHAKRO 
JUNIOR”:  a.k.a.  “SHAKRO  KURTI”; 
a.k.a.  “SHAKRO  MALADOI”;  a.k.a. 
“SHAKRO  MOLODOY”;  a.k.a. 
“SHAKRO  THE  YOUNG”),  General 
Tyulenev  Street,  7,  Building  2, 
Apartment  277,  Moscow',  Russia: 
Varketili  Masivi,  4th  Block,  1st 
Building,  Flat  #30,  Tbilisi,  Georgia: 
DOB  20  Mar  1953;  POB  Tbili.si, 
Georgia;  citizen  Georgia;  alt.  citizen 
Russia:  Passport  60—4145924 
(Ru.ssia);  alt.  Passport  60—4145934 
(Russia)  (individual)  [TCOJ 

2.  ANAPIYAEV,  Almanbet 

Mamadaminovich  (a.k.a. 
ANAPIYAEV,  Almanbaet;  a.k.a. 
ANAPIYAEVA,  Almambet;  a.k.a.  . 
ANAPIYAYEV,  Almanbet;  a.k.a. 
ANAPIYEV,  Almanbet;  a.k.a. 
“ALMANBET  ALAISKII”;  a.k.a. 
“ALMANBET  ALAY”);  DOB  17 
Aug  1973;  POB  Osh  Region, 
Kyrgyzstan;  alt.  POB  Zhkertdi 
Village,  Alai  RegUm,  Kyrgyzstan; 
nationality  Kyrgyzstan  (individual) 
[TCO] 

3.  KASENOV,  Adilet  Zhakypovich;  DOB 

08  (un  1983;  POB  Naryn, 
Kyrgyzstan;  nationality  Kyrgyzstan; 
Passport  ACl  049097  (Kyrgyzstan) 
(individual)  ITCO] 
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Dated;  December  20,  2012. 

Adam  ).  Szubin,  ' 

Director,  Office  of  Foreign  Assets  Control. 
(FR  Doc.  2012-31519  Filed  12-31-12;  8:45  ami 

BILLING  CODE  4810-AL-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Release. 


DATES:  Written  comments  should  be 
received  on  or  before  March  1,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Bruce  A. 
Sharp,  200  Third  Street  A4-A. 
Parkersburg,  WV  26106-1328,  or 
bruce.sharp@bpd.treas.gov.  The 
opportunity  to  make  comments  online  is 
also  available  at  www.pracomment.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  should  be  directed  to  Bruce  A. 
Sharp,  Bureau  of  the  Public  Debt,  200 
Third  Street  A4-A,  Parkersburg,  WV 
26106-1328,  (304)  480-8150. 
SUPPLEMENTARY  INFORMATION: 

Title:  Release. 

OMB  Nunjber:  1535-0089. 

Form  Number:  PD  F  2001. 

Abstract:  The  information  is 
requested  to  ratify  payment  of  savings 
bonds/notes  and  release  the  United 
States  of  America  from  any  liability. 
Current  Actions:  None. 

Type  of  Review:  Revision. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  per  Respondent:  6 
minutes. 


Estimated  Total  Annual  Burden 
Hours:  10. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  27,  2012. 

Bruce  A.  Sharp, 

Bureau  Clearance  Officer. 

IFK  Doc.  2012-31534  Filed  12-31-12;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

10  CFR  Parts  429  and  430 

[Docket  No.  EERE-201 1  -BT-TP-0054]  ‘ 

RIN  1904-AC63 

Energy  Conservation  Program:  Test 
Procedures  for  Residential  Clothes 
Dryers 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  proposes  to  revise  its  test 
procedures  for  residential  clothes  dryers 
established  under  the  Energy  Policy  and 
Conservation  Act.  The  proposed 
amendments  to  appendix  Dl  would 
include  te.sting  methods  for  more 
accurately  measuring  the  effects  of 
automatic  cycle  termination.  In 
addition,  the  proposed  amendments 
would  update  the  reference  to  the  latest 
edition  of  the  International 
Electrotechnical  Commission  (lEC) 
Standard  62301,  “Household  electrical 
appliances — Measurement  of  standby 
power,”  Edition  2.0  2011-01.  P'or  the 
test  procedures  at  both  appendix  D  and 
appendix  Dl,  DOE  proposes  to  clarify 
the  cycle  settings  used  for  the  test  cycle 
and  the  requirements  for  the  gas  supply 
for  gas  clothes  dryers. 

DATES:  DOE  will  hold  a  public  meeting 
on  Wednesday,  February  6,  2013  from  9 
a.m.  to  4  p.m.,  in  Washington,  DC.  The 
meeting  will  al.so  be  broadcast  as  a 
webinar.  See  section  V,  “Public 
Participation,”  for  webinar  registration 
information,  participant  in.structions, 
and  information  about  the  capabilities 
available  to  webinar  participants. 

DOE  will  accept  comments,  data,  and 
information  regarding  this  notice  of 
proposed  rulemaking  (NOPR)  before  and 
after  the  public  meeting,  but  no  later 
than  March  18,  2013,  See  section  V, 
“Public  Participation,”  for  details. 
ADDRESSES:  The  public  meeting  will  he 
held  at  the  U.S.  Department  of  Energy, 
Forrestal  Building.  Room  lE-245  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  To  attend, 
please  notify  Ms.  Brenda  Edwards  at 
(202)  586-2945.  For  more  information, 
refer  to  the  Public  Participation,  section 
V,  near  the  end  of  this  notice. 

Any  comments  submitted  must 
identify  the  NOPR  on  Test  Procedures 
for  Residential  Clothes  Dryers,  and . 
provide  docket  number  EERE-201 1- 
BT-TP-0054  and/or  regulatory 
information  number  (RIN)  1904-AC63. 
Comments  may  be  submitted  using  any 
of  the  following  methods: 


1.  Federal  eRulemaking  Portal: ' 
wu'w. reguIations.gov.  Follow  the 
in.structions  for  submitting  comments. 

2.  Email:  HCDAT-2011-TP- 
0054@ee.doe.gov.  Include  docket 
number  EERE-201 1-BT-TP— 0054  and/ 
or  RIN  1904-AC63  in  the  subject  line  of 
the  message. 

3.  Mail:  Ms.  Brenda  Edwards,  U.S. 
Department  of  Energy,  Building 
Technologies  Program,  Mailstop  EE-2J, 
1000  Independence  Avenue  SW., 
Wa.shington,  DC  20585-0121.  If 
possible,  please  submit  all  items  on  a 
compact  di.sc  (CD),  in  which  ca.se  it  is 
not  necessary  to  include  printed  copies. 

4.  Hand  Delivery' /Courier:  Ms.  Brenda 
Edwards,  U.S.  Department  of  Energy, 
Building  Technologies  Program,  6th 
Floor,  950  L’Enfant  Plaza  SW., 
Washington,  DC  20024.  Telephone: 

(202)  586-2945.  If  po.ssible,  please 
submit  all  items  on  a  CD,  in  which  case 
it  is  not  necessary  to  include  printed 
copies. 

For  detailed  instructions  on 
submitting  comments  and  additional 
information  on  the  rulemaking  process, 
.see  section  V  of  this  document  (Public 
Participation). 

Docket:  The  docket  is  available  for 
review  at  www.regulations.gov, 
including  Federal  Register  notices, 
framework  documents,  public  meeting 
attendee  lists  and  transcripts, 
comments,  and  other  supporting 
documents/materials.  All  documents  in 
the  docket  are  listed  in  the 
www.regulations.gov  index.  However, 
not  all  documents  listed  in  the  index 
may  be  publicly  available,  such  as 
information  that  is  exempt  from  public 
disclosure. 

A  link  to  the  docket  web  page  can  be 
found  at:  http://www.reguiations.gov/ 

#  Idocket  Detail  ;dct= 

FR  % 252BPR  % 252BN%252 
BO%252BSR;rpp- 1 0;po=0;D=EERE- 
2011 -BT-TP-0054.  This  web  page  will 
contain  a  link  to  the  docket  for  this 
notice  on  the  www.regulations.gov  site. 
The  www.regulations.gov  web  [tage 
contains  instructions  on  how  to  access 
all  documents,  including  public; 
c,omments,  in  the  docket.  See  .section  V 
for  information  on  how  to  submit 
comments  through 
www.regulations.gov. 

For  further  information  on  how  to 
submit  a  comment  or  review  other 
public  comments  and  the  docket,  or 
participate  in  the  public  meeting, 
contact  Ms.  Brenda  Edwards  at  (202) 
586-2945  or  email: 

Brenda .  Ed  wards@ee.  doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Stephen  Witkowski,  U.S.  Department  of 
Energy,  Energy  Efficiency  and 


Renewable  Energy,  Building 
Technologies  Program,  EE-2J,  1000 
Independence  Avenue  SW., 

Wa.shington,  DC  20585-0121.  Tel.:  (202) 
586-7463.  Email: 
Stephen.Witkowski@ee.doe.gov. 

Ms.  Elizabeth  Kohl,  U.S.  Department 
of  Energy,  Offic:e  of  the  General  Counsel, 
1000  Independence  Avenue  SW., 
Washington,  DC,  20585-0121.  Tel.: 

(202)  586-7796,  Email: 
Elizaheth.Kohl@hq.doe.gov. 
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1.  Authority  and  Background 
Title  III  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C.  6291,  et 
seq.;  “EPCA”  or  “the  Act”)  sets  forth  a 
variety  of  provisions  designed  to 
improve  energy  efficiency.  (All 
references  to  EPCA  refer  to  the  statute 
as  amended  through  the  Energy 
Independence  and  Security  Act  of  2007 
(EISA  2007),  Public  Law  110-140  (Dec. 

19,  2007)).  Part  B  of  title  III,  which  for 
editorial  reasons  was  re-designated  as 
Part  A  upon  codification  in  the  U.S. 

Code  (42  U.S.C.  6291-6309),  establishes 
the  “Energy  Conservation  Program  for 
Consumer  Products  Other  Than 
Automobiles.”  Covered  consumer 
products  include  clothes  dryers,  the 
subject  of  today’s  notice.  (42  U.S.C. 
6292(a)(8)) 

Under  EPCA,  this  program  consists 
essentially  of  four  parts:  (1)  Testing,  (2) 
labeling,  (3)  Federal  energy  conservation 
standards,  and  (4)  certification  and 
enforcement  procedures.  The  testing 
requirements  consist  of  test  procedures 
that  manufacturers  of  covered  products 
must  use  (1)  as  the  basis  for  certifying 
to  DOE  that  their  products  comply  with 
the  applicable  energy  conservation 
standards  adopted  under  EPCA,  and  (2) 
for  making  representations  about  the 
efficiency  of  those  products.  Similarly, 
DOE  must  use  these  test  requirements  to 
determine  whether  the  products  comply 
with  any  relevant  standards 
promulgated  under  EPCA. 

A.  General  Test  Procedure  Rulemaking 
Process 

Under  42  U.S.C.  6293,  EPCA  sets  forth 
the  criteria  and  procedures  DOE  must 
follow  when  prescribing  or  amending 
test  procedures  for  covered  products. 
EPCA  provides  in  relevant  part  that  any 
test  procedures  prescribed  or  amended 
under  this  section  must  be  reasonably 
designed  to  produce  test  results  that 


measure  energy  efficiency,  energy_use  or 
estimated  annual  operating  cost  of  a 
covered  product  during  a  representative 
average  use  cycle  or  period  of  use  and 
not  be  unduly  burdensome  to  conduct. 
(42  U.S.C.  6293(b)(3)) 

In  addition,  if  DOE  determines  that  a 
test  procedure  amendment  is  warranted, 
it  must  publish  propo.sed  test 
procedures  and  offer  the  public  an 
opportunity  to  present  oral  and  written 
comments  on  them.  (42  U.S.C. 

6293(b)(2))  In  any  rulemaking  to  amend 
a  test  procedure,  DOE  must  also 
determine  to  what  extent,  if  any,  the 
proposed  test  procedure  would  alter  the 
measured  energy  efficiency  of  any 
covered  product  as  determined  under 
the  existing  test  procedure.  (42  U.S.C. 
6293(e)) 

EPCA  also  requires  DOE  to  amend  the 
test  procedures  for  all  residential 
covered  products  to  include  measures  of 
standby  mode  and  off  mode  energy 
consumption.  Specifically,  EPCA 
provides  definitions  of  "standby  mode” 
and  “off  mode”  (42  U.S.C. 
6295(gg)(l)(A))  and  permits  DOE  to 
amend  these  definitions  in  the  context 
of  a  given  product  (42  U.S.C. 
6295(gg)(l)(B)).  The  statute  requires 
integration  of  such  energy  consumption 
into  the  overall  energy  efficiency, 
energy  consumption,  or  other  energy 
descriptor  for  each  covered  product, 
unless  DOE  determines  that — 

(i)  The  current  test  procedures  for  a 
covered  product  already  fully  account 
for  and  incorporate  the  standby  mode 
and  off  mode  energy  consumption  of  the 
covered  product;  or 

(ii)  Such  an  integrated  test  procedure 
is  technically  infeasible  for  a  particular 
covered  product,  in  which  case  the 
Secretary  shall  prescribe  a  separate 
standby  mode  and  off  mode  energy  use 
test  procedure  for  the  covered  product, 
if  technically  feasible.  (42  U.S.C. 
6295(gg)(2)(A)) 

In  any  test  procedure  aunendment, 
DOE  must  consider  the  most  current 
versions  of  lEC  Standard  62301, 
“Household  electrical  appliances — 
Measurement  of  standby  power,”  and 
lEC  Standard  62087,  “Methods  of 
measurement  for  the  power 
consumption  of  audio,  video,  and 
related  equipment.”  Id. 

B.  DOE  Clothes  Dryer  Test  Procedure 

DOE’S  test  procedures  for  clothes 
I  dryers  are  codified  in  appendix  D  and 
appendix  D1  to  subpart  B  of  Title  10  of 
the  Code  of  Federal  Regulations  (CFR). 
DOE  established  its  test  procedure  for 
clothes  dryers  at  appendix  D  in  a  final 
rule  published  in  the  Federal  Register 
on  September  14, 1977  (the  September 
1977  TP  Final  Rule).  42  FR  46145.  On 


May  19, 1981,  DOE  published  a  final 
rule  (the  May  1981  TP  Final  Rule)  to 
amend  the  test  procedure  by 
establishing  a  field-use  factor  for  clothes 
dryers  with  automatic  termination 
controls,  clarifying  the  test  cloth 
specifications  and  clothes  dryer 
preconditioning,  and  making  editorial 
and  minor  technical  changes.  46  FR 
27324.  The  test  procedure  includes 
provisions  for  determining  the  energy 
factor  (EF)  for  clothes  dryers,  which  is 
a  measure  of  the  total  energy  required  to 
dry  a  standard  test  load  of  laundry  to  a 
“bone  dry”  ’  state. 

1.  January  2011  TP  Final  Rule 
On  January  6,  2011,  the  U.S. 
Department  of  Energy  (DOE)  published 
in  the  Federal  Register  a  final  rule  for 
the  residential  clothes  dryer  and  room 
air  conditioner  test  procedure 
rulemaking  (76  FR  972)  (January  2011 
TP  F’inal  Rule),  in  which  it  (1)  adopted 
the  provisions  for  the  measurement  of 
standby  mode  and  off  mode  power  use 
for  tho.se  products;  and  (2)  adopted 
several  amendments  to  the  clothes  dryer 
and  room  air  conditioner  test 
procedures  concerning  the  active  mode 
for  these  products.  76  FR  972  (Jan.  6, 
2011).  DOE  created  a  new  appendix  Dl 
in  10  CFR  part  430  subpart  B  that 
contained  the  amended  test  procedure 
for  clothes  dryers.  Manufacturers  must 
use  the  test  procedures  in  appendix  Dl 
to  demonstrate  compliance  with  the 
amended  energy  conservation  standards 
for  clothes  dryers  as  of  January  1,  2015 
(76  FR  52852  (Aug.  24.  2011),  76  FR 
52854  (Aug.  24.  2011)) 

For  clothes  dryer  standby  mode  and 
off  mode,  the  January  2011  TP  Final 
Rule  amended  the  DOE  clothes  dryer 
test  procedure  to  incorporate  by 
reference  specific  clauses  from  the 
International  Electrotechnical 
Commission  (lEC)  Standard  62301, 
“Household  electrical  appliances- 
Measurement  of  standby  power,”  (first 
edition  June  2005)  regarding  test 
conditions  and  test  procedures  for 
measuring  standby  mode  and  off  mode 
power  consumption,  as  well  as  language 
to  clarify  application  of  these  provisions 
for  measuring  standby  mode  and  off 
mode  power  consumption  in  clothes 
dryers.  In  addition,  EKDE  adopted 
definitions  of  modes  based  on  the 
relevant  provisions  from  lEC  Standard 
62301  Second  Edition  Committee  Draft 


’  "Bone  dry”  is  defined  in  the  DOE  clothes  dryer 
test  procedure  as  a  condition  of  a  load  of  test 
clothes  which  has  been  dried  in  a  dryer  at 
maximum  temperature  for  a  minimum  of  10 
minutes,  removed  and  weighed  before  cool  down, 
and  then  dried  again  for  lO-minute  periods  until  the 
final  weight  change  of  the  load  is  1  percent  or  less. 
(10  CFR  suhpart  B,  appendix  D,  section  1.2) 
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for  Vote  (lEC  Standard  t)23()1  CDV). 

U(1E  established  the  C^omhined  Energy 
Factor  (CEF)  for  clothes  dryers  to 
integrate  energy  use  in  the  standby 
mode  and  off  mode  with  the  energy  use 
of  the  main  functions  of  the  product.^ 

76  FR  972,  975-6  ()an.  6.  2011). 

For  clothes  dryer  active  mode,  DOE 
adopted  amendments  in  the  )anuary 
2011  TP  Final  Rule  to  include 
provisions  for  the  testing  of  ventless 
clothes  dryers.  76  FR  972,  976-7  ()an.  6. 
2011).  The  amendments  also  included 
the  following  changes  to  reflect  the 
current  usage  and  capabilities  of 
products:  (1)  (dianging  the  annual 
clothes  dryer  use  cycles  from  416  to  283 
cycles  per  year,  (2)  changing  the  initial 
remaining  moisture  content  (RMC)  of 
clothes  dryer  loads  from  70  percent  ± 

3.5  percent  to  57.5  percent  ±  3.5 
percent,  and  (3)  changing  the  clothes 
dryer  test  load  size  from  7.00  pounds 
(Ihs)  ±  .07  Ihs  to  8.45  ±  .085  lbs  for 
standard-size  clothes  dryers.  76  FR  972, 
977  (Jan.  6,  2011).  The  January  2011  TP 
Final  Rule  also  amended  the  DOE 
clothes  dryer  test  procedure  by  updating 
test  cloth  preconditioning  provisions; 
revising  the  water  temperature  for  test 
load  preparation  from  100  degrees 
Fahrenheit  (°F)  ±  5  °F  to  60  °F  ±  5  °F; 
updating  the  reference  to  the  relevant 
industry  te.st  standard  (Association  of 
Home  Appliance  Manufacturers 
(AHAM)  Standard  HLD-l-2()09): 
eliminating  reference  to  an  ob.solete 
industry  test  standard  (AHAM  .Standard 
HLD-2EC);  clarifying  the  required  gas 
supply  conditions  for  te.sting  gas  clothes 
dry'ers;  clarifying  the  provisions  for 
measuring  the  drum  capacity;  clarifying 
■  the  definition  of  “automatic  termination 
control”  for  clothes  dryers;  and  adding 
the  calculations  of  EF  and  CEF  to  10 
CFR  part  430,  subpart  B,  appendix  Dl. 
76  FR  972,  978  (Jan.  6,  2011). 

In  the  January  2011  TP  Final  Rule, 
DOE  did  not  adopt  the  amendments  to 
more  accurately  measure  automatic 
cycle  termination  that  were  originally 
proposed  in  the  test  procedure 
supplemental  notice  of  proposed 
rulemaking  (SNOPR)  (June  2010  TP 
SNOPR)  (75  FR  37594,  37612-20  (June 
29,  2010)).“*  As  further  discussed  in  the 


*Th<;  t;EF  is  defined  as  the  clotlies  diy'er  tost  Inad 
weight  in  pounds  divided  by  the  sum  of  the  per- 
cycle  standl)y  and  off  mode  energy  consumptioti 
and  either  the  total  per-cycle  electric  drvor  energy 
consumption  or  the  total  per-cycle  gas  dryer  energy 
(  onsumption  exprrissed  in  kilowatt  hours  (kWh). 

RMC  is  the  ratio  of  the  weight  of  water 
contained  by  the  lest  load  to  the  bone-dry  weight 
of  the  test  load,  expressed  as  a  percent. 

’The  test  method  proposed  in  the  June  2010  Tl’ 
SNOPR  involved  testing  clothes  dryers  with 
automatic  termination  controls  using  the  “normal'* 
setting  (and  where  the  temperature  setting  can  l)e 
chosen  independently  of  the  program,  it  shall  be  set 


January  2611  TP  Final  Rule,  DOE 
conducted  testing  of  rttjiresentative 
residential  clothes  dryers  using  the 
automatic  cycle  termination  tost 
procedure  proposed  in  the  June  2010  TP 
.SNOPR.  t  he  results  of  the  testing 
revealed  that  all  of  the  clothes  dryers 
tested  significantly  over-dried  the  DOE 
test  load  to  near  bone  dry  and,  as  a 
result,  the  measured  EF  values  were 
significantly  lower  than  EF  values 
obtained  using  the  existing  DOE  test 
procedure.  The  test  data  also  indicated 
that  clothes  dryers  equipped  with 
automatic  termination  controls  would 
he  considered  less  efficient  than  timer 
dryers.  76  FR  972,  977  (Jan.  6,  2011). 

in  the  January  2011  TP  Final  Rule, 
DOE  concluded  that  the  test  procedun; 
amendments  for  automatic  cycle 
termination  proposed  in  the  June  2010 
TP  SNOPR  do  not  adequately  measure 
the  energy  consumption  of  clothes 
dryers  equipped  with  such  systems 
using  the  test  load  .specified  in  the  DOE 
test  procedure.  DOE  stated  that  clothes 
dryers  with  automatic  termination 
sensing  control  .systems,  which  infer  the 
RMC'  of  the  load  from  the  properties  of 
the  exhaust  air  such  as  temperature  and 
humidity,  may  be  designed  to  stop  the 
cycle  when  a  load  of  varying  weights, 
composition,  and  size  has  a  higher  RMC^ 
than  the  RMC^  obtained  using  the 
proposed  automatic  cycle  termination 
test  procedure  in  conjunction  with  the 
exi.sting  DOE  test  load.  Ih  considering 
whether  other  test  loads  would  be 
appropriate  to  incorporate  into  the  DOE 
test  procedure  to  produce  both 
representative  and  re{)eatahle  test 
results,  howtiver,  DOE  noted  that 
manufacturers  indicated  that  test  load 
types  and  test  cloth  materials  different 
than  tho.se  specified  in  the  DOE  test 
procedure  do  not  produce  results  as 
repeatable  as  those  obtained  using  the 
test  load  as  currently  specified.  76  I’R 
977  (Jan.  6,  2011). 

2.  August  2011  RFl 
On  August  12,  2011,  DOE  published 
a  Reque.st  for  Information  (RFl)  to 
further  inve.stigate  the  effei;ts  of 
automatic  cycle  termination  on  the 
energy  ttfficiency  (Augu.st  2011  RFl).  76 
FR  .50145.  DOE  .sought  information, 
data,  and  comments  regarding  methods 
for  more  accurately  measuring  the 
effect.s  of  automatic  cycle  termination  in 


to  thi!  highc.st  level)  and  a  lest  load  with  a  .starting 
moisture  content  of  57. .S  ±  0.33  percent,  allowing 
the  dryer  to  run  until  the  heater  switches  off  for  the 
final  lime  at  the  end  of  the  drying  cycle  to  achieve 
a  final  remaining  moisture  content  of  no  more  than 
5  perc.ent. 

'•The  DOE  test  load  is  composed  of  cotton  moinie 
te.st  cloths  that  are  eai;h  24  inches  by  3fi  inches  in 
dimensions  and  are  a  blend  of  50-percenl  cotton 
and  50-percenl  polye.ster. 


the  clothes  dryer  lest  procedure.  In 
particular,  DOE  sought  comment  on  the 
following:  (1)  The  characteri.stics  of 
loads  of  varying  weights,  composition, 
ami  size,  (2)  the  accuracy  of  different 
automatic  cycle  termination  sensors  and 
controls,  (3)  the  target  final  RMC  used 
by  manufacturers  to  maintain  consumer 
.satisfaction,  (4)  the  effects  of  the 
characteristics  of  water  (i.e.,  hardnc.ss 
and  conductivity)  used  for  wetting  the 
test  load  prior  to  testing,  and  (5)  the 
cycle  .settings  selected  by  consumers  for 
automatic  termination  cycles.  In 
response  to  the  August  2011  RFl, 
intere.sted  parties  commented  that  DOE 
should  amend  the  clothes  dryer  test 
procedure  to  include  provisions  to 
account  for  the  effectiveness  of 
automatic  cycle  termination  and  amend 
the  relevant  energy  conservation 
standards  based  on  the  effects  of  the  test 
procedure  changes  according  to  EPCA. 

II.  Summary  of  the  Notice  of  Proposed 
Rulemaking 

Automatic  Termination  Control 
Procedures 

In  this  notice  of  proposed  rulemaking 
(NOPR),  DOE  proposes  to  modify  the 
test  procedures  for  clothes  dryers  in  10 
CFR  part  430,  subpart  B,  appendix  Dl 
to  include  methods  for  more  accurately 
measuring  the  effects  of  automatic  cycle 
termination.  The  propo.sed  method 
woidd  require  that  clothes  dryers  with 
automatic  cycle  termination  controls  be 
tested  using  the  “Normal”  automatic 
termination  cycle  setting.  Where  the 
drying  temperature  setting  can  be 
chosen  independently,  it  shall  be  set  to 
the  maximum.  Where  the  dryness  level 
.setting  can  be  chosen  independently,  it 
shall  he  set  to  the  “normal”  or 
“medium”  dryness,  level  setting.**  The 
proposed  amendments  would  then 
specify  that  the  clothes  dryer  be  allowed 
to  run  until  the  completion  of  the  drying 
cycle,  including  the  cool  down  period, 
to  achieve  a  final  RMC  of  no  more  than 
2  percent.  If  the  final  measured  RMC  is 
above  2  percent,  the  te.st  would  be 
considered  invalid  and  the  proposed 
amendments  would  require  that  a  new 
test  cycle  be  run  using  the  highe.st 
dryness  level  setting.  DOE  notes  that  a 
final  RMC  of  2  percent  using  the  DOE 
te.st  load  would  be  more  representative 
of  clothes  dryers  currently  on  the 
market  and  representative  of  the 
maximum  consumer-accepted  final 


‘•Mo.st  clothu.s  dryers  available  on  the  market 
provide  separate  settings  for  the  “temperature 
level”  and  “dryness  level."  The  temperature  level 
refers  to  the  temperature  of  the  hot  air  used  to  dry 
the  load  in  the  drum.  The  dryness  level  refers  to 
the  desired  remaining  moisture  content  of  the  load 
at  the  completion  of  the  drying  cycle. 


'6. 
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RMC.  Finally,  DOE  is  proposing  to 
apply  a  field  use  factor  of  0.80  for 
clothes  dryers  with  automatic  cycle 
termination  to  account  for  the  measured 
energy  consumption  at  the  end  of  the 
automatic  termination  cycle  drying  the 
DOE  test  load  below  2-percent  RMC. 

For  clothes  dryers  with  only  timed 
dry  control  settings,  the  proposed 
amendments  would  require  that  the 
existing  timed  dry  test  cycle  in 
appendix  Dl  be  used,  but  change  the 
final  RMC  from  2.5-5  percent  to  1-2.5 
percent.  DOE  also  proposes  to  change 
the  normalization  in  the  calculation  of 
the  per-cycle  energy  consumption  to 
represent  the  energy  consumption 
required  to  dry  the  test  load  to  2-percent 
RMC.  Both  of  these  changes  are 
proposed  to  be  consistent  with  the  test 
method  for  automatic  cycle  termination 
and  to  be  representative  of  the  final 
RMC  of  clothes  dryers  currently  ^)n  the 
market  using  the  DOE  test  load. 

Incorporation  of  lEC  Standard  62301 
(Second  Edition) 

The  lEC  published  lEC  Standard 
62301,  “Household  electrical 
appliances — Measurement  of  standby 
power,”  Edition  2.0  2011-01  (lEC 
Standard  62301  (Second  Edition)  or 
“Second  Edition”)  on  January  27,  2011. 
Consistent  with  EPCA  requirements  for 
amending  test  procedures  to  include 
standby  and  off  mode  procedures  (42 
U.S.C.  6295(gg)(2)(A)),  DOE  analyzed 
lEC  Standard  62301  (Second  Edition)  for 
today’s  NOPR.  DOE  has  reviewed  this 
latest  draft  of  the  lEC  standard  and 
believes  that  it  provides  for 
improvement  for  some  measurements  of 
standby  mode  and  off  mode  energy  use. 
Accordingly,  DOE  proposes  in  today’s 
NOPR  to  incorporate  certain  provisions 
of  the  lEC  Standard  62301  (Second 
EditionJ,  along  with  clarifying  language, 
into  the  DOE  clothes^ dryer  te.st 
procedure. 

Clarifications  to  Test  Conditions 

DOE  received  a  number  of  inquiries 
from  independent  test  laboratories 
requesting  clarification  on  testing 
according  to  the  DOE  clothes  dryer  test 
procedure.  Based  on  these  inquiries, 
DOE  is  proposing  in  today’s  NOPR  to 
amend  both  10  CFR  part  430,  subpart  B, 
appendix  D  and  appendix  Dl  to  clarify 
the  cycle  settings  used  for  the  test  cycle 
and  the  requirements  for  the  gas  supply 
for  gas  clothes  dryers. 

III.  Discussion 

A.  Products  Covered  by  This  Test 
Procedure  Rulemaking 

Today’s  proposed  amendments  to 
doe’s  clothes  dryer  test  procedure 


cover  both  electric  and  gas  clothes 
dryers.  DOE  defines  a  clothes  dryer  to 
mean  a  cabinet-like  appliance  designed 
to  dry  fabrics  in  a  tumble-type  drum 
with  forced  air  circulation,  with 
blower(s)  driven  by  an  electric  motor(s) 
and  either  gas  or  electricity  as  the  heat 
source.  10  CFR  430.2.  DOE  is  not . 
proposing  in  today’s  NOPR  to  change 
the  definition  for  clothes  dryers  in 
DOE’s  regulations. 

B.  Automatic  Cycle  Termination 

In  today’s  NOPR,  DOE  is  proposing 
amendments  to  the  clothes  dryer  test 
procedure  in  10  CFR  part  430,  subpart 
B,  appendix  Dl  to  more  accurately 
measure  the  effects  of  automatic  cycle 
termination.  The  current  DOE  test 
procedures  for  clothes  dryers  in  10  CFR 
part  430,  subpart  B,  appendices  D  and 
Dl  currently  require  manufacturers  to 
apply  a  field  use  factor  to  the  per-cycle 
drying  energy  consumption  to 
determine  the  performance  of  clothes 
dryers  equipped  with  both  automatic 
cycle  termination  and  timers.  For  dryers 
with  automatic  termination  control,  the 
test  procedures  do  not  distinguish 
between  the  type  of  sensing  control 
system  (e.g.,  temperature-sensing  or 
moisture-sensing  controls)  and  the 
sophistication  and  accuracy  of  the 
control  system.  Gas  or  electric  clothes 
dryers  with  time  termination  control 
[i.e.,  those  dryers  equipped  with  a  timer 
to  determine  the  end  of  a  drying  cycle) 
are  assigned  a  field  use  factor  of  1.18, 
while  dryers  with  automatic  termination 
are  assigned  a  field  use  factor  of  1.04. 

The  field  use  factors  are  assigned  to 
account  for  drying  beyond  the  2.5-5 
percent  RMC  specified  in  the  test 
procedure.  The  field  use  factor  for  timer 
dryers  was  derived  from  a  field  study 
conducted  by  the  Oklahoma  Gas  and 
Electric  Company  in  1971,  consisting  of 
64  households  and  33,000  loads  of 
clothing,  as  well  as  data  reported  by 
AHAM  representing  the  energy 
consumption  in  1972  of  2,983,200 
production  units  of  clothes  dryers.  42 
FR  46145,  46146  (Sept.  14,  1977).  For 
automatic  termination  control  dryers, 
the  field  use  factor  was  derived  from  a 
field  study  conducted  by  AHAM  in 
1977  involving  72  households.  45  P’R 
46762-3  (July  10,  1980);  46  FR  27324 
(May  19,  1981). 

In  the  January  2011  TP  Final  Rule, 
DOE  did  not  adopt  the  amendments  to 
more  accurately  measure  automatic 
cycle  termination  that  were  originally 
proposed  in  June  2010  TP  SNOPR.  76 
FR  972,  977-78  (Jan.  6,  2011).  In  that 
June  2010  TP  SNOPR,  DOE  proposed  to 
revise  its  clothes  dryer  test  procedure  to 
include  definitions  of  and  provisions  for 
te.sting  both  timer  dryers  and  automatic 


termination  control  dryers  ba.sed  on  the 
methodology  provided  in  Australia/New 
Zealand  (AS/NZS)  Standard  2442.1: 

1996,  “Performance  of  hou.sehold 
electrical  appliances — Rotary  clothes 
dryers.  Part  1;  Energy  consumption  and 
performance”  (AS/NZS  Standard 

2442.1)  and  AS/NZS  Standard  2442.2: 
2000,  “Performance  of  household 
electrical  appliances — Rotary  clothes 
dryers.  Part  2:  Energy  labeling 
requirements”  (AS/NZS  Standard 

2442.2) .  75  FR  37594,  37598  (June  29, 
2010).  DOE  proposed  to  incorporate  the 
testing  methods  from  these  international 
test  standards,  along  with  a  number  of 
clarifications,  to  measure  the  energy 
consumption  for  both  timer  dryers  and. 
automatic  termination  control  dryers. 

The  measurement  would  account  for  the 
energy  consumed  by  the  clothes  dr^yer 
after  the  load  reaches  an  RMC  of  5 
percent.  75  FR  37594,  37599  (June  29, 
2010).  The  proposed  test  method  in  the 
June  2010  TP  SNOPR  specified  that  a 
clothes  dryer  with  automatic  cycle 
termination  controls  be  tested  using  the 
“normal”  cycle  setting,  and  where  the 
temperature  setting  can  be  chosen 
independently  of  the  program,  it  would 
be  set  to  the  highest  level.  The  clothes 
dryer  would  then  be  allowed  to  run 
until  the  heater  switched  off  for  the  final 
time  at  the  end  of  the  drying  cycle.  If  the 
final  RMC  was  higher  than  5  percent, 
the  test  would  be  re-run  using  the 
highest  dryness  level  setting.  Id. 

In  addition  to  the  provisions  for 
automatic  cycle  termination  clothes 
dryers,  DOE  also  proposed  testing 
methods  in  the  June  2010  TP  SNOPR  for 
timer  dryers  based  on  AS/NZS  .Standard 
2442.1.  The  proposed  test  method 
specified  that  the  clothes  dryer  be 
operated  at  the  maximum  temperature 
setting  until  the  final  RMC  of  the  load 
was  between  5  and  6  percent.  The 
procedure  would  then  be  repeated  to 
dry  the  load  until  the  final  RMC  was 
between  4  and  5  percent,  with  the 
results  from  these  two  tests  used  to 
interpolate  the  value  of  the  per-cycle 
energy  consumption  required  to  dry  the 
te.st  load  to  exactly  5-percent  RMC.  75 
FR  37594,  37617  (June  29,  2010). 

As  discussed  in  the  January  2011  TP 
Final  Rule,  DOE  conducted  te.sting  of 
representative  residential  clothes  dryers 
using  the  automatic  cycle  termination 
test  procedure  propo.sed  in  the  June 
2010  TP  SNOPR.  The  results  of  the 
testing  revealed  that  all  of  the  clothes 
dryers  tested  significantly  over-dried  the 
DOE  test  load  to  near  bone  dry  and,  as 
a  result,  the  measured  EF  values  were 
significantly  lower  than  EF  values 
obtained  using  the  existing  DOE  test 
procedure  in  appendix  D.  76  P’R  972, 

977  (Jan.  6,  2011).  In  the  January  2011 
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TP  Final  Rule,  DOE  concluded  that  the 
test  procedure  amendments  for 
automatic  cycle  termination  proposed  in 
the  June  2010  TP  SNOPR  do  not 
adequately  measure  the  energy 
consumption  of  clothes  dryers  equipped 
with  such  systems  using  the  test  load 
specified  in  the  DOE  test  procedure. 

DOE  stated  that  clothes  dryers  with 
automatic  termination  sensing  control 
systems,  which  infer  the  RMC  of  the 
load  from  the  properties  of  the  exhaust 
air  such  as  temperature  and  humidity, 
may  be  designed  to  stop  the  cycle  when 
a  load  of  varying  weights,  composition, 
and  size  has  a  higher  RMCl  than  the 
RMC  obtained  using  the  proposed 
automatic  cycle  termination  test 
procedure  in  conjunction  with  the 
existing  DOE  test  load.  In  considering 
whether  other  test  loads  would  be 
appropriate  to  incorporate  into  the  DOE 
test  procedure  to  produce  both 
representative  and  repeatable  test  ^ 
results,  however,  DOE  noted  that 
manufacturers  indicated  that  test  load 
types  and  test  cloth  materials  different 
than  those  specified  in  the  DOE  test 
procedure  do  not  produce  results  as 
repeatable  as  those  obtained  using  the 
test  load  as  currently  specified.  76  FR 
972,  977  (Jan.  6,  2011). 

1.  August  2011  RFI 

As  discussed  in  section  I  of  this 
notice,  DOE  published  the  August  2011 
RFI  to  further  investigate  the  effects  of 
automatic  cycle  termination  on  the 
energy  efficiency.  76  FR  50145  (Aug.  12, 
2011).  DOE  sought  information,  data, 
and  comments  regarding  methods  for 
more  accurately  measuring  the  effects  of 
automatic  cycle  termination  in  the 
residential  clothes  dryer  test  procedure. 
In  particular,  DOE  sought  comment  on 
the  following:  (1)  The  characteristics  of 
loads  of  varying  weights,  composition, 
and  size,  (2)  the  accuracy  of  different 
automatic  cycle  termination  sensors  and 
controls,  (3)  the  target  final  RMC  used 
by  manufacturers  to  maintain  consumer 
satisfaction,  (4)  the  effects  of  the 
characteristics  of  water  [i.e.,  hardness 


and  conductivity)  used  for  wetting  the 
test  load  prior  to  testing,  and  (5)  the 
cycle  settings  selected  by  consumers  for 
automatic  termination  cycles. 

In  response  to  the  August  2011  RFI, 
DOE  received  the  “Joint  Petition  to 
Amend  the  Test  Procedure  for 
Residential  Clothes  Dryers  to  Include 
Provisions  Related  to  Automatic 
Termination  Controls”  (the  “Joint 
Petition”),  a  comment  .submitted  by 
groups  representing  manufacturers 
(AHAM,  Whirlpool  Corporation 
(Whirlpool),  General  Electric  Coinpany 
(GE),  Electrolux,  LG  Electronics,  Inc. 
(LG),  BSH  Home  Appliances  (BSH), 
Alliance  Laundry  Systems  (ALS),  Viking 
Range,  Sub-Zero  Wolf,  Friedrich  A/C, 
U-Line,  Samsung,  Sharp  Electronics, 
Miele,  Heat  Controller,  AGA  Marvel, 
Brown  Stove,  Haier,  Fagor  America, 
Airwell  Group,  Arcelik,  Fisher  &  Paykel, 
Scotsman  Ice,  Indesit,  Kuppersbusch, 
Kelon,  and  DeLonghi);  energy  and 
environmental  advocates  (American 
Council  for  an  Energy  Efficient 
Economy  (ACEEE),  Appliance 
Standards  Awareness  Project  (ASAP), 
Natural  Resources  Defense  Council 
(NRDC),  Alliance  to  Save  Energy  (ASE), 
Alliance  for  Water  Efficiency  (AWE), 
Northwest  Power  and  Conservation 
Council  (NPCC),  and  Northeast  Energy 
Efficiency  Partnerships  (NEEP));  and 
consumer  groups  (Consumer  Federation 
of  America  (CFA)  and  the  National 
Consumer  Law  Center  (NCLC)) 
(collectively,  the  “Joint  Petitioners”). 
The  Joint  Petitioners  commented  that 
DOE  should  amend  the  clothes  dryer 
test  procedure  to  include  provisions  to 
account  for  the  effectiveness  of 
automatic  cycle  termination.  (Joint 
Petition,  No.  2  at  pp.  1,  4-5)  ^ 


^  A  notation  in  the  fomi  "Joint  Petition,  No.  2  at 
pp.  1,  4-5"  identifies  a  written  comment:  (1)  Made 
liy  the  Joint  Petition;  (2j  recorded  in  do{:iiment 
number  2  tliat  is  filed  in  tlie  docliel  of  tJie 
residential  di.shwasher,  dehumidifier,  and 
conventional  cooking  products  test  procedures 
rulemaking  (Docket  No.  EERE-2011-BT-TP-0054I 
and  available  for  review  at  www.rcgulalions.gov: 
and  (.3J  that  appears  on  pages  1  and  4-5  of 
document  number  2. 


DOE  notes  that  AHAM  withdrew  its 
support  for  the  petition  in  a  letter  dated 
May  29,  2012,  stating  that  the  petition 
was  predicated  on  DOE  adoption  of  test 
procedure  provisions  to  account  for 
automatic  termination  controls  by 
December  31,  2011.  DOE  acknowledges 
AHAM’s  withdrawal  but  considers  the 
substantive  provisions  to  account  for 
such  controls  in  the  discussion  that 
follows.  (AHAM,  No.  5  at  pp.  1-2) 

The  Joint  Petitioners  recognized 
DOE’S  concerns  that  the  amendments 
for  automatic  cycle  termination 
proposed  in  the  June  2010  TP  SNOPR 
may  not  properly  measure  the 
effectiveness  of  automatic  termination 
controls,  particularly  in  light  of  data 
that  suggested  that  automatic 
termination  control  dryers  may  in  fact 
be  drying  clothes  to  approximately  5- 
percent  J^MC  rather  than  the  less  than 
2-percent  RMC  resulting  firom  testing 
using  the  DOE  test  cloth.  The  Joint 
Petitioners  noted  that  the  DOE  test  cloth 
is  uniform,  for  purposes  of  repeatability 
and  reproducibility,  but  likely  dries 
faster  and  more  uniformly  than  a  load 
of  varying  weights,  composition,  and 
size.  (Joint  Petition,  No.  2  at  p.  5) 

As  part  of  the  Joint  Petition,  AHAM 
members  provided  test  data  on  clothes 
dryers  with  automatic  termination 
controls  representing  60  percent  of 
shipments,  measuring  the  final  RMC  at 
the  completion  of  a  “normal”  automatic 
cycle,  including  cool  down,  using  the 
DOE  test  load.  The  data,  presented 
below  in  Figure  III.l,  show  that  all 
tested  models  had  a  final  RMC  below  2 
percent.  The  Joint  Petitioners  stated  that 
the  testing  assumed  that  the  current 
market  ending  RMC  is  appropriate.  The 
Joint  Petitioners  commented  that  the 
test  results  demonstrated  that  an  ending 
RMC  of  2  percent  using  the  DOE  test 
cloth  best  approxinrates  the  maximum 
consumer-accepted  final  RMC.  (Joint 
Petition,  No.  2  at  pp.  5-6) 


“Joint  Petition,  No.  2  at  p.  6 
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-  Figure  Ill.l  AHAM  Test  Data  -  Final  RMC* 


Based  on  this  data,  the  Joint 
Petitioners  stated  that  DOE  should 
amend  the  clothes  dryer  test  procedure 
to  include  the  full  automatic 
termination  cycle,  including  cool  down. 
The  Joint  Petitioners  stated  that  testing 
the  entire  cycle  is  more  representative  of 
actual  comsumer  use  and  is  less  of  a  test 
burden  for  manufacturers  than  DOE’s 
proposal  in  the  June  2010  TP  SNOPR  to 
stop  the  dryer  when  the  heater  switches 
off  for  the  final  time  at  the  end  of  the 
drying  cycle.  In  addition,  the  Joint 
Petitioners  commented  that  the  test 
procedure  should  be  amended  to  state 
that  the  final  RMC  when  te.sting  units 
with  automatic  termination  controls 
shall  be  no  more  than  2  percent  when 
testing  with  the  DOE  test  load  to  be 


representative  of  clothes  dryers 
currently  on  the  market.  Any  test  in 
which  the  final  RMC  is  2  percent  or  less 
should  be  considered  valid.  If  the  final 
RMC  is  greater  than  2  percent,  the  test 
would  be  invalid  and  a  new  lest  run 
would  be  conducted  using  the  highest 
dryness  level  .setting.  (Joint  Petition,  No. 
2  at  p.  6) 

ALS  commented  that  it  supports  the 
continued  use  of  the  DOE  test  cloth  and 
that  attempting  to  use  the  lEC/AHAM 
test  load  that  is  composed  of  more  all¬ 
cotton  material  of  varying  shapes  and 
sizes  will  add  more  variability  and 
uncertainty  to  the  test  results.  ALS 
stated  that  the  DOE  test  procedure  needs 
to  be  repeatable,  and  that  changing  to  a 
different  test  cloth  is  not  appropriate. 
(ALS,  No.  3  at  p.  1 J 


2.  Product  Testing 

To  evaluate  potential  amendments  for 
automatic  cycle  termination,  DOE 
selected  a  representative  sample  of  20 
clothes  dryers  encompa.ssing  all  clothes 
dryer  product  classes.  DOE  considered 
features  such  as  rated  energy  factor, 
rated  capacity,  control  type  (i.e., 
electromechanical  versus  electronic!, 
and  automatic  cycle  termination  sensor 
technology  (if  adverti.sedj  when 
selecting  units  to  be  most  representative 
of  products  currently  available  on  the 
U.S.  market.  The  test  units  and  key 
features  are  presented  below  in  Table 
III.1.  IJnle.ss  otherwise  noted,  the  test 
unit  numbers  presented  in  Table  lll.l 
are  used  in  other  tables  of  results  in 
today’s  notice. 


Table  III.1 — Clothes  Dryer  Test  Units  and  Features 


-  --  - 

Product  class  I 

Test  unit 

Rated  EF^ 
(Ibs/kWh) 

Drum  airflow  direction 

Controls  ! 

j 

Sensor  type 

Vented  Electric  Standard . 

1 

3.1 

Back  to  Front  . 

Electronic  . ] 

Moisture 

2 

3.19 

Back  to  Front  . 

ElectroMechanical  .  ! 

Temp 

3 

3.03 

Back  to  Front  . 

Electronic  .  i 

Moisture 

i 

4 

3.04 

Back  to  Back  . 

Electronic  . 

Moisture 

5 

3.4 

Back  to  Front  . 

Electronic  . 

Moisture 

6 

3.1 

Back  to  Back  . 

ElectroMechanical  . 

Moisture 

i 

7 

3.1 

Back  to  Back  . 

ElectroMechanical  . 

Moisture 

! 

8 

3.08 

Back  to  Front  . 

Electronic  . 

Moisture 

Vented  Electric  Compact  (240  i 
Volt  (V)).  I 

9 

2.95 

Back  to  Front  . 

Electronic  . 

Moisture 

10 

2.98 

Back  to  Back  . 

ElectroMechanical  . 

Temp 

Vented  Electric  Compact  (120V) 

11 

3.15 

Back  to  Back  . 

ElectroMechanical  . 

Moisture 

Vented  Gas . 

12 

2.77 

Back  to  Front  . 

ElectroMechanical  . 

Temp 

13 

2.68 

Back  to  Front  . 

Electronic  . 

Moisture 

14 

2.71 

Back  to  Front  . 

Electronic  . . 

Moisture 

15 

2.85 

Back  to  Back  . 

Electromechanical  . 

Moisture 

16 

2.76 

Back  to  Front  . 

Electronic  . 

Moisture 

17 

2.8 

Back  to  Front  . 

I  Electronic  . 

Moisture 

Ventless  Electric  Compact 
(240V). 

18 

Not  Listed 

Back  to  Front  . 

i  Electronic  . 

i 

j 

Moisture 

Ventless  Electric  Combination 
Washer/Dryer. 

19 

Not  Listed 

Front  to  Back  . 

1  Electronic  . 

1 

i 

None — 
Timed 

Dry  Only 
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Table  1 1 1.1— Clothes  Dryer  Test  Units  and  Features— Continued 


Product  class 

!  ! 

1  Test  unit 

Rated  EF’ 
(Ibs/kWh) 

Drum  airflow  direction  1  Controls 

1 

Sensor  type 

j  20  I 

1 

Not  Listed 

Front  to  Back  . |  Electronic  . 

Temp 

’  The  Rated  EF  is  based  on  the  DOE  clothes  dryer  test  procedure  in  10  CFR  pari  430.  subpart  B,  appendix  D. 


DOE  initially  conducted  testing  for  all 
test  units  according  to  the  DOE  clothes 
dryer  test  procedure  in  10  CFR  part  430, 
subpart  B,  appendix  Dl.  Appendix  Dl 
requires  that  the  DOE  test  load,  initially 
soaked  with  an  RMC  of  57.5  ±  3.5 
percent,  be  dried  using  the  timed  dry 
and  maximum  temperature  settings 
until  the  test  load  has  reached  a  final 
RMC  of  2.5  to  5  percent  without 
allowing  the  dryer  to  advance  into  a 
cool-down  phase.  A  field  use  factor  is 
then  applied  to  the  measured  per-cycle 
energy  consumption  to  account  for  the 
over-drying  energy  consumption 
associated  with  the  use  of  either  timer 
clothes  dryers  or  automatic  cycle 
termination  clothes  dryers.  DOE  then 
conducted  testing  of  these  units  using 
automatic  cycle  termination  test 
methodologies  with  different  test  loads 
to  evaluate  the  effects  of  these  potential 
test  procedure  amendments  on  the 
measured  efficiency  as  compared  to  the 
existing  DOE  test  procedure  in  10  CFR 
part  430,  subpart  B,  appendix  Dl.  DOE 
also  conducted  additional  testing  to 
evaluate  repeatability  and 
reproducibility  of  the  test  results. 

In  conducting  the  testing,  DOE  used 
the  DOE  test  load  and  the  test  load 
specified  in  both  the  AHAM  clothes 
dryer  test  standard  HLD-1-2009, 
“Household  Tumble  Type  Clothes 
Dryers,”  and  the  lEC  test  .standard 
61121,  “Tumble  dryers  for  household 
use — Methods  for  measuring  the 
performance,”  Edition  3  (2005),  which 
consists  of  cotton  bed  sheets,  towels, 
and  pillowcases.  DOE  concluded  in  the 
August  2011  RFI  that  clothes  dryers 
with  automatic  termination  .sensing 
control  systems  may  be  designed  to  stop 
the  cycle  when  a  load  of  varying 
weights,  composition,  and  size  has  a 
higher  RMC  than  the  RMC  obtained 
using  the  automatic  termination  drying 
cycle  in  conjunction  with  the  existing 


DOE  test  load.  76  FR  50145,  50146  (Aug. 
12,  2011).  In  addition,  the  Northwest 
Energy  Efficiency  Alliance  (NEf]A) 
supplied  DOE  with  data  from  a 
residential  laundry  field  use  study  that 
NEEA  conducted.  The  field  study, 
which  included  50  hou.seholds  in  the 
northwest  United  States  metered  from 
January  2012  to  March  2012,  gathered 
data  on  the  energy  use  and  usage  habits 
for  residential  clothes  dryers,  including 
information  on  the  type  of  fabrics 
composing  household  laundry  loads  for 
each  laundry  cycle.  The  data,  presented 
below  in  Table  III. 2,  show  the  frequency 
of  various  load  compositions,  ranging 
from  “light”  to  “heavy,”  for  the  average 
hou.sehold  surveyed. 

Table  III.2— Laundry  Load  Fabric 
Composition  for  the  Average 
Household  Surveyed  in  the 
NEEA  Field  Use  Study 


Laundry  load  description 

Percentage  of 
laundry  cycles 
for  average 
household  sur¬ 
veyed  (%) 

Light  . 

6.8 

Mixed  Light/Medium  . 

19.9 

Medium  . 

23.5 

Mixed  Light/Medium/Heavy 

13.1 

Mixed  Medium/Heavy  . 

23.3 

Heavy  . 

13.5 

Light  =  permanent  press,  light  socks,  light/ 
casual  shirts,  pillow  cases,  underwear,  light 
weight/smaller  sheets. 

Medium  =  heavy  shirts,  medium  weight/larg¬ 
er  sheets,  casual  pants,  light  weight 
sweatpants  and  shirts,  heavy  socks,  pullovers. 

Heavy  =  towels,  heavy  work  clothing,  flannel 
sheets,  heavy  sweatpants  and  shirts,  jeans. 

DOE  conducted  the  testing  for  the 
proposed  automatic  cycle  termination 
test  methodology  according  to  the  DOE 
test  procedure,  with  the  following 
modifications.  The  test  load  was 
prepared  with  a  starting  RMC  of  57.5 


percent  ±  0.33  percent.  The  controls 
were  set  as  follows: 

•  Instead  of  using  the  timed  dry  cycle 
setting,  the  “normal”  automatic 
termination  cycle  setting  was  selected.  If 
a  “normal”  cycle  setting  was  not 
provided,  then  the  test  cycle 
recommended  by  manufacturers  for 
drying  cotton  or  linen  clothes  was  u.sed. 

•  Where  the  temperature  setting 
could  be  chosen  independently  of  the 
program,  the  highest  level  was  selected. 

•  Where  the  dryness  level  setting 
could  be  cho.sen  independently  of  the 
program,  it  was  .set  to  the  “normal”  or 
“medium”  level.  If  such  designation 
was  not  provided,  then  the  dryness  level 
was  set  at  the  mid-point  between  the 
minimum  and  maximum  settings. 

The  clothes  dryer  was  then  allowed  to 
run  until  the  completion  of  the  cycle, 
including  the  cool-down  period.  At  the 
completion  of  the  cycle,  the  clothes 
were  weighed  to  determine  the  final 
RMC.  If  the  final  RMC  was  below  2 
percent  for  the  DOE  test  load,  the  test 
was  considered  valid.  If  the  RMC  was 
higher  than  2  percent  (i.e.,  the  test  load 
contained  more  moisture  than  would  be 
acceptable  to  consumers),  the  test  was 
considered  invalid  and  was  re-run  using 
the  highest  dryness  level  setting.  DOE 
selected  the  2-percent  RMC  threshold 
based  on  data  presented  in  the  Joint 
Petitioners’  comment  regarding  RMC 
levels  acceptable  to  consumers, 
discussed  above.  For  the  lEC/AHAM 
test  load,  similar  test  conditions  were 
applied  except  that  the  threshold  value 
for  the  final  RMC  was  changed  from  2 
percent  to  5  percent  because  of  the  more 
varied  composition  of  the  lEC/AHAM 
test  load. 

Table  III. 3  presents  the  key  features  of 
the  automatic  cycle  termination  testing 
methodology  as  compared  to  the  DOE 
clothes  dryer  test  procedure  in  10  CFR 
part  430,  subpart  B,  appendix  Dl. 


Table  1 1 1. 3 — Tests  Methods  for  DOE  Testing 


Test  condition 

DOE  test 
procedure 
(Appendix  Dl) 

Automatic  cycle  termination  testing 

Test  Load 

1 

DOE 

DOE  1 

lEC/AHAM 

Permitted  Number  of  Test  Runs  per  Test 
Cloth. 

Less  than  25  test  runs  for 
individual  test  cloth. 

Less  than  25  test  runs  for 
individual  test  cloth. 

Less  than  80  test  runs  for  individual  test 
cloth.  Weighted  average  age  of  test  load 
between  <30  and  50  test  runs. 
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TABLE  III.3— Tests  Methods  for  DOE  Testing— Continued 


Test  condition 

DOE  test 
procedure 
(Appendix  D1). 

Automatic  cycle  terminatien  testing 
methodology 

Test  Load 

DOE 

DOE 

lEC/AHAM 

Test  Load  Preconditioning  . 

10  CFR  part  430,  subpart 
B,  appendix  Dl,  sec¬ 
tion  2.6.3. 

10  CFR  part  430,  subpart 
B,  appendix  Dl ,  sec¬ 
tion  2.6.3. 

AHAM  Standard  HLD-1-2009  Section 
3.2.3. 

Test  Load  Normalization  . 

N/A  . 

N/A  . 

After  each  9  test  cycles,  normalize  using 
AHAM  Standard  HLD-1-2009  Section 
3.2.3. 

Cycle  and  Settings  Used  for  Test  . 

Timed  Dry  Cycle,  Max¬ 
imum  Temperature  (if 
separately  selectable). 

“Normal”  Automatic  Dry  Cycle;  Maximum  Temperature  (if  separately 
selectable);  "Normal”  or  "Medium”  Dryness  (or,  if  no  such  designa¬ 
tions,  at  mid-point  between  min.  and  max.  settings) 

Starting  RMC  of  Test  Load  . 

57.5  +  3.5  percent . 

57.5  t  0  33  percent 

RMC  of  Test  Load  at  Which  Test  is 
Stopped. 

Stopped  manually  at  2.5- 
5  percent  RMC. 

Allowed  to  run  until  com¬ 
pletion  of  automatic 
cycle.  Must  be  below 
2-percent  RMC  or  addi¬ 
tional  test  with  highest 
dryness  level  setting 
j  must  be  run. 

Allowed  to  run  until  completion  of  auto¬ 
matic  cycle.  Must  be  below  5-percent 
RMC  or  additional  test  with  highest  dry¬ 
ness  level  setting  must  be  run. 

Cool  Down  . 

Clothes  dryer  not  per¬ 
mitted  to  advance  into 
cool  down. 

Cool  down  period  included  in  automatic  cycle  test 

Field  Use  Factor  (multiplied  by  per-cycle 
energy  consumption  to  account  for  over 
drying). 

=  1 .04  for  automatic 
cycle  termination  dry¬ 
ers  =1.18  for  timer 
dryers. 

No  field  use  factor  for  automatic  cycle  termination  dryers.  =  1 . 1 8  for 
timer  dryers 

For  each  specific  testing  methodology 
described  above,  DOE  conducted  a 
series  of  three  identical  tests  for  each 
model  to  evaluate  the  repeatability  of 
test  results.  The  results,  presented  in 
Table  III. 4,  show  both  the  average 
measured  CEF  for  each  test  unit  and  the 
percentage  change  in  the  measured  CEF 
for  the  automatic  cycle  termination  tests 
as  compared  to  appendix  Dl.  For  the 
automatic  cycle  termination  tests  using 


the  DOE  test  load,  all  of  the  tests 
resulted  in  a  lower  measured  CEF  (i^., 
higher  per-cycle  energy  use)  compared 
to  the  DOE  test  procedure,  ranging  from 
a  3.5  percent  to  41.9  percent  decrease  in 
CEF.  Similarly,  for  the  automatic  cycle 
termination  tests  using  the  lEC/AHAM 
test  load,  all  of  the  tests  resulted  in  a 
lower  measured  CEF  compared  to  the 
DOE  test  procedure,  ranging  from  a  6.1 
percent  to  40.3  percent  decrease.  In 


addition,  the  majority  of  tested  units 
had  a  lower  CEF  for  the  automatic  cycle 
termination  test  with  the  lEC/AHAM 
test  load  than  with  the  DOE  test  load. 
DOE  notes  that  for  this  series  of  tests,  it 
did  not  make  any  modifications  to  the 
water  used  to  wet  the  test  loads.  As 
discussed  in  section  II1.B.4  of  this 
notice,  DOE  subsequently  conducted 
testing  with  modifications  to  the  water 
used  to  wet  the  test  loads. 


Table  111.4— DOE  Test  Procedure  and  Automatic  Cycle  Termination  Test  Results 


Product  class 

Test  unit 

DOE  test  pro¬ 
cedure  (Ap¬ 
pendix  Dl) 

Automatic  cycle  termination —  j 
DOE  test  load 

Automatic  cycle  termination — 
lEC/AHAM  test  load 

CEF  {Ibs/kWh) 

%  Change 

CEF  {Ibs/kWh) 

%  Change 

CEF  (Ibs/kWh) 

Vented  Electric  Standard  . 

1 

3.58 

3.16 

-11.6 

3.13 

-12.6 

2 

3.93 

2.73 

-30.6 

2.76 

-29.8 

3 

3.83 

3.49 

-9.1 

3.08 

-19.6 

4 

3.71 

3.48 

-6.1 

3.44 

-7.3 

5 

3.90 

3.51 

-10.0 

3.40 

-12.9 

6 

3.80 

2.71 

-28.7 

2.42 

-36.3 

7 

3.84 

3.06 

-20.2 

3.02 

-21.3 

8 

3.71 

3.11 

-16.1 

2.97 

-19.9 

Avg 

3.79 

3.16 

-16.6 

3.03 

-20.0 

Vented  Electric  Compact  (240V)  . 

9 

3.53 

3.32 

-6.1 

3.24 

-8.4 

10 

3.56 

2.27 

-36.1 

2.12 

-40.3 

Avg 

3.54 

2.79 

-21.1 

2.68 

-24.4 

Vented  Electric  Compact  (120V)  . 

11 

3.75 

2.18 

-41.9 

2.42 

-35.6 

Vented  Gas  . . . 

12 

5.43 

2.70 

-21.3 

2.66 

-22.4 

13 

3.31 

2.87 

-13.3 

2.64 

-20.2 

14 

3.49 

3.07 

-12.0 

2.93 

-16.2 
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Table  III.4— DOE  Test  Procedure  and  Automatic  Cycle  Termination  Test  Results— Continued 


Product  class 

Test  unit  | 

DOE  test  pro-  j 
cedure  (Ap-  j 
pendixDl)  j 

Automatic  cycle  termination —  ^ 
DOE  test  load  ; 

Automatic  cycle  termination — 
lEC/AHAM  test  load 

1 

i 

1 

CEF  {IbsAWh)  j 

CEF  (Ib&'kWh)  1 

%  Change 

CEF  (Ibs/kWh) 

%  Change 

....  „  j 

15 

'  --  .  -J 

3.39  j 

2.69  j 

-20.5 

2.64 

-22.0 

16  1 

3.37  i 

3.25 

-  3.5 

2.99 

-11.0 

17 

1  3  37 

2.94  i 

-12.7 

2.89 

-14.3 

Avg 

1  3.39 

1  2.92 

;  -13.9 

2.79 

-17.7 

Ventless  Electric  Ckjmpact  (240V)  . 

Ventless  Electric  Combination  Washer/ 

18 

1  2.98 

!  2.73 

-8.4 

2.63 

-11.9 

Dryer  . 

19 

2.81 

2.70 

j  -3.9 

2.44 

-  13.3 

20 

2.28 

2.19’ 

1  -3.9 

2.14 

-6.1 

Avg 

2.54 

2.45 

i  -3.9 

2.29 

-9.7 

Table  111.5  present.s  the  average  final 
RMC  from  the  automatic  cycle 
termination  tests  with  both  the  DOE  and 
lEC/AHAM  test  loads,  as  well  as  the 
cycle  settings  u.sed  for  each  test  unit. 
DOE  notes  that  for  nearly  all  of  the  test 
units,  the  average  final  RMC  is  higher 
for  the  tests  using  the  lEtVAHAM  test 


load.  The  higher  measured  per-cycle 
energy  use  and  final  RM(]  for  the  IE(j/ 
AHAM  test  load  compared  to  the  DOE 
te.st  load  is  likely  due  to  the  ability  of 
the  lEC/AHAM  test  load  to  retain  more 
water  during  the  drying  process  than  the 
DOE  test  load,  which  gives  off  moi.sture 
more  readily  and  terminates  the  drying 


cycle  .sooner.  In  addition,  as  discussed 
above,  clothes  dryers  with  automatic 
termination  .sensing  control  systems 
may  be  designed  to  stop  the  cycle  when 
a  load  of  varying  weights,  composition, 
and  size  has  a  higher  RMC  than  the 
RMC  obtained  using  the  DOE  test  load. 


Table  III.5— Automatic  Cycle  Termination  Test  Results— Final  RMC 


j 

Product  class  : 

1  Automatic  cycle  1 

‘J"'*  !  setting  j 

i 

Automatic  cycle  termination — 
final  RMC  (%) 

DOE  load  1 

lEC/AHAM 

load 

Vented  Electric  Standard  . 

1  1  Normal  Cycle,  High  Temp,  Normal  Dry  . 

1.3 

2.2 

2  1  Cottons  Cycle,  High  Heat,  Optimum  Dry . 

0.7 

1.5 

3  1  Cotton/Normal  Cycle,  Medium  Heat,  Normal 

0.6 

1.3 

Dry 

4  1  Sensor  Normal  Cycle,  Medium  Temp . 

0.7 

3.1 

5  i  Normal  Cycle . 

0.9 

3.9 

6  Energy  Preferred  Plus  Cycle,  High  Temp  . 

1.9 

2.4 

7  !  Energy  Preferred  Plus  Cycle,  High  Heat  . 

1.3 

1.5 

8  ]  Normal  Cycle,  Medium  Heat,  Normal  Dry  . 

0.4 

1.6 

Vented  Electric  Compact  (240V)  . 

9  1  Cottons  Cycle,  High  Temp,  Sensor  Dry  . 

1.3 

4.3 

10  i  Perm  Press/Normal  . 

2.0 

3.2 

Vented  Electnc  Compact  (120V)  . 

1 1  i  Perm  Press  . 

2.0 

2.5 

Vented  Gas  . 

12  1  Cottons  Regular  Cycle,  Optimum  Dry  . 

1.8 

1.6 

13  Normal  Cycle,  High  Temp,  Normal  Dry  . 

0.9 

1.9 

14  '  Normal  Cycle,  Medium  Heat,  Normal  Dry  . 

0.7 

1.6 

15  j  Energy  Preferred  Plus  Cycle,  High  Temp  . 

1.3 

2.2 

16  1  Normal  Cycle,  Medium  Temp,  Normal  Dry  .... 

0.8 

2.6 

17  j  Normal  Cycle,  Medium  Temp,  Normal  Dry  .... 

0.9 

2.3 

Ventless  Electric  Compact  (240V) . 

18  !  Cottons  Cycle,  High  Temp,  More  Dry’  . 

2.0 

4,7 

Ventless  Electric  Combination  Washer/Dryer 

1  20  j  Normal  Dry  . 

1.7 

3.4 

’  OrlQinal  test  using  Cottons  Cycle,  High  Temp,  Normal  Dry  gave  an  average  RMC  of  3.1  percent  for  DOE  test  load,  with  all  tests  above  2-per¬ 
cent  RMC  As  a  result,  test  was  re-run  using  highest  dryness  setting. 


As  noted  in  section  I11.B.1  of  this 
notice,  manufacturers  have  indicated 
that  test  load  types  and  test  cloth 
materials  different  than  those  specified 
in  the  DOE  test  procedure  do  not 
produce  results  as  repeatable  as  those 
obtained  using  the  DOE  te.st  load. 
Therefore,  for  each  test  unit,  DOE 
examined  the  te.st-to-test  variation  in 
CE;F  among  the  three  tests  conducted 
using  the  DOE  test  procedure  and 


among  the  three  tests  using  the 
automatic  cycle  termination  te.st 
methodology;  Table  Ill.H  presents  the 
test-to-test  variation  expres.sed  as  the 
prircent  standard  error.  The  analysis 
shows  that  the  test-to-test  variation  for 
the  automatic  cycle  termination  tests 
with  the  DOE  test  load  is  slightly  lower 
than  the  test-to-test  variation  with  the 
lEC/AHAM  test  load.iind  that  both  are 
higher  than  the  test-to-test  variation  for 


the  DOE  test  procedure.  DOE  notes  that 
the  more  consi.stent  results  for  the 
current  DOE  test  procedure  are  likely 
due  to  the  use  of  the  timed  dry  cycle 
rather  than  the  automatic  termination 
cycles,  which  may  have  additional 
variation  in  results  due  to  the 
performance  of  temperature  and 
moisture  sensors  and  the  automatic 
termination  control  strategies. 
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Table  111.6— CEF  Test-to-Test  Variation 


CEF  test-to-test  variation  standard  error  (%) 


Product  class 

Test  unit 

DOE  test 
procedure 
(Appendix  Dl) 

Automatic 
cycle  termi¬ 
nation— DOE 
test  load 

Automatic 
cycle  termi¬ 
nation — lEC/ 
AHAM  test 
load 

Vented  Electric  Standard . 

1 

1.35 

0.50 

2.26 

2 

0.57 

2.95 

0.50 

3 

0.89 

1.46 

0.62 

4 

0.37 

1.14 

6.44 

5 

1.02 

2.10 

0.77 

6 

0.46 

0.72 

3.68 

7 

0.70 

2.20 

1.59 

8 

1.12 

0.16 

1.73 

Avg 

0.81 

1.40 

2.20 

Vented  Electric  Compact  (240V)  . 

9 

1.60 

4.25 

2.42 

10 

0.18 

5.70 

4.39 

** 

Avg 

0.89 

4.98 

3.40 

Vented  Electric  Compact  (120V)  . 

11 

0.51 

2.12 

2.25 

Vented  Gas . 

12 

1.31 

0.48 

3.07 

13 

0.82 

0.81 

1.95 

14 

2.08 

1.58 

0.92 

15. 

1.23 

2.08 

1.73 

16 

0.61 

0.68 

1.91 

17 

0.52 

2.73 

1.94 

Avg 

1.10 

1.39 

1.92 

Ventless  Electric  Compact  (240V) . 

18 

0.32 

2.00 

1.50 

Ventless  Electric  Combination  Washer/Dryer . 

19 

0.75 

0.55 

0.16 

20 

0.90 

3.22 

1.58 

Avg 

0.82 

1.88 

0.87 

Total  Averaqe  . 

0.87 

1  87 

2  07 

To  evaluate  the  effect  of  test  load 
composition  on  repeatability,  DOE  then 
ran  appendix  Dl  again  for  a  subset  of  10 
of  the  clothes  dryers  in  its  test  sample, 
using  the  lEC/AHAM  test  cloth  instead 
of  the  DOE  test  cloth.  For  each  of  these 
units,  DOE  conducted  three  repeat  tests. 
DOE  believes  that  using  the  timed  dry 


cycle  and  requiring  that  the  dryer  be 
stopped  manually  allow  for  better  • 
evaluation  of  the  actual  test  load  by 
limiting  other  factors,  such  as  automatic 
termination  sensor  performance,  that 
may  contribute  to  variability  of  results 
from  test  to  test.  The  results  from  this 
testing,  presented  in  Table  III. 7,  show  an 


average  test-to-test  variation  in  CEF 
(expressed  in  terms  of  standard  error)  of 
1.02  percent  for  the  lEC/AHAM  test  load 
as  compared  to  the  0.87  percent  test-to- 
test  variation  for  the  DOE  timed  dry  test 
procedure  with  the  DOE  test  load, 
presented  above  in  Table  III. 6. 


Table  III.7— CEF  Test-to-Test  Variation  for  Appendix  Dl  with  IEC/AHAM  Test  Loads 


Product  class 

Test  unit 

Timed  dry — lEC/ 
AHAM  test  load — 
CEF  test-to-test 
standard  error  (%) 

Vented  Electric  Standard . 

1 

1.42 

3 

1.21 

6 

1.28 

8 

0.96 

Vented  Electric  Compact  (240V)  . 

9 

0.90 

10 

1.28 

Vented  Electric  Compact  (120V)  . 

11 

0.31 

Vented  Gas . 

13 

1.17 

14 

1.10 

17 

0.55 

Average . . . . 

1.02 

DOE  notes  that  in  addition  to  the  use 
of  the  IEC/AHAM  test  load  producing 
less  repeatable  results  from  test  to  test, 
the  reproducibility  of  test  results  from 
lab  to  lab  must  also  be  considered 
because  different  test  laboratories  may 


be  using  different  lots  of  test  cloth.  To 
evaluate  the  reproducibility  of  test 
results  from  lab  to  lab,  DOE  conducted 
testing  of  9  units  at  an  independent  test 
laboratory  with  different  lots  of  the  DOE 
and  IEC/AHAM  test  loads  using  the 


automatic  cycle  termination  test 
method.  The  results,  presented  below  in 
Table  III. 8,  show  that  the  use  of  the  lEC/ 
AHAM  test  load  also  results  in  lower 
reproducibility  of  test  results  than  the 
use  of  the  existing  DOE  test  load. 
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Table  III.8 — Lab-to-Lab  Reproducibility  of  Automatic  Cycle  Termination  Test  Results 


Product  class 

Test  unit 

Automatic  cycle  termination,  DOE  test 

load — average  CEF 

Automatic  cycle  termination,  lEC/AHAM 

Test  load — average  CEF 

DOE  lab 

Independent 

lab 

7o 

Diflerence 

DOE  lab 

Independent 

lab 

% 

Difference 

Vented  Electric  Standard  . 

1 

3.10 

3.16 

2.2 

2.85 

3.13 

9.8 

2 

2.73 

3.02 

'  2.76 

2.79 

1.0 

Vented  Electric  Compact  (240V)  . 

10 

2.26 

2.27 

0.3 

2.12 

2.12 

0.0 

Vented  Gas . 

13 

2.86 

2.87 

0.4 

2.87 

2.64 

7.8 

15 

2.72 

2.69 

1.0 

2.73 

2.64 

3.2 

16 

3.29 

3.25 

1.2 

3.23 

2.99 

7.2 

17 

3.03 

2.94 

2.8 

2.89 

4.5 

Ventless  Electric  Compact  (240V) . 

18 

2.90 

2.73 

2.74 

2.63 

4.2 

Ventless  Electric  Combination  Washer/ 

Dryer . 

20 

2.19 

2.23 

2.0 

Not  Tested 

Not  Tested 

Average . 

3.0 

4.7 

3.  Energy  Consumption  Versus  RMC 

As  noted  in  section  III.B.2  of  this 
notice,  the  automatic  cycle  termination 
test  method  using  the  DOE  test  load 
resulted  in  a  lower  measured  CEF  value 
compared  to  the  CEF  measured  using 
appendix  Ul .  As  part  of  the  automatic 
cycle  termination  testing  discussed  in 
section  1II.B.2,  DOE  tested  a  number  of 
units  in  the  test  sample  at  an 
independent  test  laboratory  that 
measured  and  recorded  the  energy 
consumption  and  an  estimated 
instantaneous  RMC  of  the  test  load 
throughout  the  test  cycle.  The  estimated 
RMC  was  determined  based  on  the 
weight  of  the  test  load,  measured  in 
place  during  the  test  cycle,  and  the 
rotation  of  the  drum.  Based  on  this 
testing,  DOE  decided  to  develop  a  field 
use  factor  to  account  for  the  over-drying 
energy  consumption  using  the 


automatic  cycle  termination  test  method 
with  the  DOE  test  load  at  the  end  of  the 
cycle  when  the  load  is  dried  below  2- 
percent  RMC. 

Using  the  independent  test 
laboratory’s  data,  DOE  evaluated  the 
measured  energy  consumption  at 
different  times  during  the  cycle — when 
the  test  load  initially  reached  5-percent 
RMC,  when  it  reached  2-percent  RMC, 
and  at  the  end  of  the  cycle  (including 
cool  down).  The  test  data,  presented 
below  in  Table  III.9,  show  that  the 
energy  consumption  measured  over  a 
full  automatic  termination  dry  cycle  is 
11-72  percent  greater  than  the  energy 
consumption  during  the  test  cycle  when 
the  test  load  initially  reaches  5-percent 
RMC,  and  4-62  percent  greater  than  the 
energy  consumption  when  the  test  load 
initially  reaches  2-percent  RMC  (before 
any  moisture  regain  during  cool  down/ 
tumbling).  DOE  also  noted  that  while 


the  final  RMC  of  the  DOE  test  load  using 
the  automatic  cycle  termination  test 
method  was  between  0.4  percent  and 
2.0  percent  at  the  completion  of  the  test 
cycle  for  all  of  the  clothes  dryers  in 
DOE’S  test  sample,  this  RMC  was 
achieved  either  after  the  end  of  a  cool¬ 
down  period,  during  which  the  dryer 
tumbles  with  no  added  heat  after  the 
conclusion  of  the  heated  drying,  or  after 
an  extended  period  of  operation  at 
nearly  0-percent  RMC  when  the  heater 
is  cycled  off  and  on.  The  independent 
test  laboratory’s  data  showed  that 
during  cool-down  or  non-heated 
tumbling,  the  test  load  regains  moisture 
from  the  room  air.  As  a  result,  the  final 
RMC  of  the  test  load  at  the  completion 
of  the  cycle  after  the  cool-down/ 
tumbling  period  is  higher  than  the  RMC 
of  the  load  when  the  heater  turns  off  for 
the  final  time. 


Table  III.9— Measured  Automatic  Cycle  Termination  Energy  Consumption  at  Specific  RMC  Levels 


Product  class 

Test  unit 

Automatic  cycle  termination  sensor 
technology 

1 

Energy  consumption  {kWh) 

5V0  RMC 

2%  RMC 

End  of  cycle 
(measured 
RMC  (%)  ’ 

Vented  Electric  Standard  . 

1 

Moisture  . 

1.945 

2.070 

2.624  (1.2) 

2 

Temperature  . 

2.068 

2.233 

3.119  (0.9) 

4 

Moisture  . 

2.160 

2.318 

2.405  (0.7) 

6 

Moisture  . 

2.091 

2.280 

3.141  (1.9) 

Vented  Electric  Compact  (240V)  . 

10 

Temperature  . , . 

0.823 

0.875 

1.418  (2.0) 

Vented  Gas . 

13 

Moisture . 

2.375 

2.569 

2.905  (0.8) 

15 

Moisture  . 

2.347 

2.532 

3.161  (1.2) 

17 

Moisture  . 

2.300 

2.482 

2.843  (1.2) 

’  As  noted  above,  the  test  load  regained  moisture  during  the  cool-down/tumbling  period. 


Figure  III. 2  presents  the  measured 
energy  consumption  during  the  test 
cycle  for  the  units  tested  at  the 
independent  testing  laboratory.  The 
regions  of  the  graphs  that  have  a  nearly 
horizontal  slope  correspond  to  periods 


when  the  clothes  dryer  is  tumbling  with 
no  heel.  DOE  notes  that  most  clothes 
dryers  have  a  temperature  set  point, 
likely  based  on  measurements  from  a 
temperature  sensor  in  the  exhaust  duct, 
at  which  point  the  heater  will  cycle  on 


and  off.  At  the  end  of  the  cycle,  the 
nearly  horizontal  slope  corresponds  to 
the  cool-down  period. 
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3.5  j - 


I  Time  (hoursrminutes) 

Figure  HI.2  DOE  Automatic  Cycle  Termination  Test  Energy  Consumption  Results  for  the 

Full  Cycle 


Figure  111.3  through  Figure  III. 5 
present,  for  each  product  class,  the  latter 
part  of  the  test  cyole  when  the  test  load 
is  nearly  dry.  Each  curve  starts  where 
the  test  load  has  initially  reached  5- 


percent  RMC.  The  curves  also  identify 
where  the  test  load  initially  reaches  2- 
percent  RMC.  DOE  noted  that  for  all  of 
the  dryers  tested  at  the  independent  test 
laboratory,  the  DOE  test  load  reached  2- 


percent  RMf]  before  the  clothes  dryer 
initially  began  cycling  the  heater  on  and 
off. 
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Figure  III.5  Vented  Electric  Compact  (240V)  Dryer  Test  Cycle  Energy  Consumption 

below  5-percent  RMC 


Figure  I1I.6  shows  the  measured 
energy  consumption  as  a  function  of 
RMC  for  the  portion  of  the  test  cycle 
below  5-percent  RMC  for  two  vented 
electric  standard  clothes  dryers.  The 
cycles  proceed  in  time  from  the  right 
side  of  the  curves,  with  the  RMC 
generally  decreasing  as  energy 
consumption  increases  until  the  start  of 
any  cool  down  or  tumbling.  The  data 
show  that  the  cool-down/tumbling 


period  can  contribute  a  significant 
amount  of  energy  consumption 
associated  with  over-drying  and 
moisture  regain  when  using  the  DOE 
test  load.  DOE  observed  that  these  two 
test  units,  both  of  which  used  the  same 
moisture  sensor  technology  and  dried 
the  test  load  to  final  RMCs  of  close  to 
1  percent  at  the  end  of  the  cycle,  had 
significantly  different  total  measured 
energy  consumption.  One  of  these  test 


units  achieved  this  final  RMC  with  only 
a  brief  cool-down  period,  while  the 
other  test  unit  repeatedly  heated, 
tumbled,  and  regained  moisture  before 
the  final  cool  down.  DOE  believes  that 
the  difference  in  energy  consumption 
between  these  two  units  is  most  likely 
a  function  of  the  control  strategy  rather 
than  the  accuracy  of  the  sensors. 
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DOE  conducted  further  analysis  to 
develop  an  appropriate  field  use  factor 
to  account  for  the  measured  energy 
consumption  at  the  end  of  the  automatic 
termination  cycle  below  2-percent  RMC 
using  the  DOE  test  load  (including  any 


cool-down/tumbling  period).  Using  the 
data  pre.sented  in  Table  III. 9,  DOE 
calculated  a  field  use  factor  of  0.80  for 
automatic  termination  control  dryers  by 
taking  the  average  of  the  difference 
betw'een  the  measured  energy 


consumption  to  initially  reach  2-percent 
RMC  and  the  measured  energy 
consumption  at  the  end  of  the  test  cycle. 
The  results  of  this  analysis  showing  the 
application  of  the  0.8  field  use  factor  are 
presented  in  Table  ill. 10. 


Table  111.  10— Automatic  Cycle  Termination  Test  Results  With  Adjusted  Field  Use  Factor 


Product  class 

Test  unit  j 

1 

Per-cycle  energy  consumption  (kWh) 

2%  RMC 

End  of  test — 
measured 

End  of  test- 
field  adjusted 

Vented  Electric  Standard  . 

1 

1  2.070 

2.624 

2.099 

2 

1  2.233 

3.119 

2.495 

I  4 

2.318  ! 

2.405 

1.924 

6 

1  2.280 

3.U1 

2.513 

Vented  Electric  Compact  (240V)  . 

10 

0.875 

1.418 

1  134 

Vented  Gas . 

13 

2.569 

2.905 

2.324 

15 

2.532 

3.161 

2.528 

17 

2.482 

2.843 

2.274 

1 _ _ _ _ _ _ 

4.  Water  Supply  Testing 

In  the  Augu.st  2011  RFl,  DOE  noted 
that  the  lEC  is  currently  revising  its  test 
standard  for  clothes  dryers,  IE(; 
.Standard  61121.  76  FR  !>014.'i,  50147 
(Aug.  12,  2011).  As  part  of  the  lEC 
Standard  61121  Fourth  Edition 
C^ommittee  Draft  for  Vote  (lEC  Standard 
61121  CDV),  the  most  recent  version 


"The  apparent  excoirsions  below  0-percent  RMt  ^ 
result  from  the  method  used  to  calculate 


available  at  the  time  of  the  Augu.st  201 1 
RFl  analysis,  the  lEC  noted  that  the 
characteristics  of  the  water  used  for 
wetting  the  test  load  prior  to  the  test, 
particularly  the  conductivity,  can 
influence  the  t«;st  results  when  testing 
automatic  cycle  termination  clothes 
dryers  with  moisture  sensors.  Clothes 
dryers  with  moisture  sensors  use 


in.stanlaneous  RMC,  which  may  be  less  accurate  at 
very  low  KMCs. 


conductivity  sensor  bars  to  determine 
the  amount  of  moisture  in  the  load 
when  the  load  comes  in  contact  with  the 
sensors.  DOE  more  recently  learned  that 
lEC  Standard  61121  Fourth  Edition 
published  in  February  2012  using  the 
same  methodology  provided  in  lEC 
Standard  61121  CDV.  Table  111.11 


provides  the  characteristics  of  either  soft 
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or  hard  water  to  be  u.sed  tor  appliance 
testing  under  lEC  Standard  61121. 


Table  111.11— IEC  Standard  61121  Requirements  for  Composition  of  Soft  and  Hard  Water  for  Clothes 

Dryer  Testing 


Property 

Unit 

Water  type 

Standard  soft  water 

Standard  hard  water 

Total  hardness  . 

Conductivity  (at  20  ”0  . 

Millimols  per  liter  (mmol/l)  (Ca^VMg^*) . 

Microsiemens  per  centimeter  (pS/cm)  . 

0.50  ±  0.20 
150  ±50 

_ 1 

In  the  August  2011  RFI,  DOE 
requested  information  and  data  on  these 
effects  of  the  characteristics  of  the  water 
used  to  wet  the  test  load  on  the 
measured  efficiency,  as  well  as  any 
potential  testing  burden  associated  with 
the  requirements  for  modifying  the 
water  supply  used  for  wetting  the  test 
load.  DOE  did  not  receive  any 
comments  or  information  on  this  issue. 
DOE  conducted  testing  to  evaluate  the 
effects  of  using  supply  water  modified 
to  meet  the  specifications  in  the  IEC 


Standard  61121  on  the  measured 
efficiency  compared  to  using  supply 
water  according  to  the  requirements  of 
appendix  Dl.  For  this  series  of  tests, 
DOE  conducted  tests  on  16  units  using 
the  same  automatic  cycle  termination 
methodology  presented  in  Table  III. 3, 
except  that  the  water  used  to  wet  the 
test  load  prior  to  the  test  met  the 
conditions  presented  in  Table  III. 8  for 
standard  soft  water.  DOE  selected  the 
soft  water  requirements  from  IEC 
Standard  61121  rather  than  the  hard 


water  requirements  to  more  closely 
match  the  existing  DOE  clothes  dryer 
test  procedure,  which  also  requires  the 
use  of  soft  water.'”  For  each  test 
method,  DOE  again  conducted  three 
identical  tests  for  each  test  units.  The 
test  results,  presented  in  Table  III. 12 
and  Table  III. 13,  did  not  show  a 
correlation  between  the  average 
measured  CEF’  and  water  supply 
specifications  for  the  automatic  cycle 
termination  tests  with  either  the  DOE  or 
lEC/AHAM  test  loads. 


Table  111.12— Automatic  Cycle  Termination  Tests— Water  Supply  Investigation— DOE  Test  Cloth 


Product  class 

Test  unit 

Appendix  Dl 

Automatic  cycle  termination,  Ap¬ 
pendix  Dl  water — DOE  test 
cloth 

Automatic  cycle  termination, 
IEC  soft  water — t>OE  test  cloth 

CEF  {Ibs/kWh) 

CEF  (Ibs/kWh) 

%  Change 

CEF  (Ibs/kWh) 

%  Change 

Vented  Electric  Standard  . 

1 

3.58 

3.16 

-11.6 

3.15 

-11.9 

3 

3.83 

3.49 

-9.1 

3.44 

-10.3 

4 

3.71 

j  3.48 

-6.1 

3.45 

-6.9 

6 

3.80 

2.71 

-28.7 

2.68 

-29.5 

7 

3.84 

3.06 

-20.2 

3.05 

-20.7 

8 

3.71 

3.11 

-16.1 

3.24 

-12.9 

Avg 

3.75 

3.17 

-15.3 

3.17 

-15.3 

Vented  Electric  Compact  (240V)  . 

9 

3.53 

3.32 

-6.1 

3.32 

-6.2 

10 

3.56 

2.27 

-36.1 

2.37 

-33.4 

Avg 

3.54 

2.79 

-21.1 

2.84 

-19.8 

Vented  Electric  Compact  (120V)  . 

11 

3.75 

2.18 

-41.9 

2.27 

-39.6 

Vented  Gas  . 

13 

3.31 

2.87 

-13.3 

2.91 

-12.2 

14 

3.49 

3.07 

-12.0 

3.24 

-7.3 

15 

3.39 

2.69 

-20.5 

2.77 

-18.2 

16 

3.37 

3.25 

-3.5 

Not  Tested 

Not  Tested 

17 

3.37 

2.94 

-12.7 

2.92 

-13.2 

Avg 

3.39 

2.97 

-12.4 

2.96 

-12.7 

Ventless  Electric  Compact  (240V) . 

18 

2.98 

2.73 

-8.4 

2.85 

-4.3 

Ventless  Electric  Combination  Washer/ 

Dryer . 

20 

2.28 

2.19 

-3.9 

2.19 

-3.9 

Table  111.13— Automatic  Cycle  Termination  Tests— Water  Supply  Investigation— I  EC/AH  AM  Test  Cloth 


Product  class 

Test  unit 

Appendix  Dl 

CEF  (Ibs/kWh) 

Automatic  cycle  termination, 
Appendix  Dl  water — lEC/AHAM 
test  cloth 

Automatic  cycle  termination, 
IEC  soft  water— lEC/AHAM 
test  cloth 

CEF  (IbsAWh) 

%  Change 

CEF  (Ibs/kWh) 

%  Change 

Vented  Electric  Standard  . 

1 

3.58 

3.13 

-12.6 

3.16 

-11.8 

3 

3.83 

3.08 

-19.6 

3.13 

-18.3 

4 

3.71 

3.44 

-7.3 

3.49 

-5.8 

6 

3.80 

2.42 

-36.3 

2.58 

-32.2 

7 

3.84 

3.02 

-21.3 

2.96 

-23.0 

”*10  r.FR  part  430,  subpart  B,  appendix  Dl, 
section  2.6.3  requires  the  u.se  of  soft  water  with  17 
parts  per  million  hardness  or  loss. 
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Table  111.13— Automatic  Cycle  Termination  Tests— Water  Supply  Investigation— IEC/AHAM  Test  Cloth— 

Continued 


Appendix  D1 

Automatic  cycle  termination. 
Appendix  D1  water — IEC/AHAM 
test  cloth 

Automatic  cycle  termination, 
lEC  soft  water— IEC/AHAM 
test  cloth 

Product  class 

Test  unit 

CEF  (Ibs/kWh) 

\ 

CEF  {Ibs/kWh) 

7o  Change 

CEF  {Ibs/kWh) 

7o  Change 

8 

3.71 

2.97 

-19.9 

3.02 

-18.5 

Avg 

3.75 

3.01 

-19.5 

3.06 

-18.3 

Vented  Electric  Compact  (240V)  . 

9 

3.53 

3.24 

-8.4 

3.22 

-8.8 

10 

3.56 

2.12 

-40.3 

2.05 

-42.3 

Avg 

3.54 

2.68 

-24.4 

2.64 

-25.5 

Vented  Electric  Compact  (120V)  . 

11 

3.75 

2.42 

-  35.6 

2.48 

-33.8 

Vented  Gas . 

13 

3.31 

2.64 

-20.2 

2.73 

-17.5 

14 

3.49 

2.93 

-16.2 

2.82 

-19.2 

15 

3.39 

2.64 

-22.0 

2.74 

-19.3 

16 

3.37 

2.99 

-110 

3.08 

-8.3 

17 

3.37 

2.89 

-14.3 

2.85 

-15.3 

Avg 

3.39 

2.82 

-16'.7 

2.85 

-15.9 

Ventless  Electric  Compact  (240V) . 

Ventless  Electric  Combination  Washer/ 

18 

2.98 

2.63 

-11.9 

2.81 

-5.6 

Dryer . 

20 

2.28 

2.14 

-6.1 

2.15 

-5.8 

Table  III.  14  presents  the  average  final 
RMC  for  water  supply  investigative 
tests.  Similar  to  the  measured  CEF 


discussed  above,  there  was  no  definitive 
correlation  between  the  average 


measured  final  RMC  and  the  water 
supply  specifications. 


Table  111.14 — Automatic  Cycle  Termination  Tests— Water  Supply  Investigation— Final  RMC 


Product  class 

Test  unit 

Final  RMC  (%) 

DOE  test  cloth 

*  IEC/AHAM  test  cloth 

ApperKjix 

D1  water 

lEC  soft 
water 

7o  Change 

Appendix 

D1  water 

lEC  soft 
water 

7o  Change 

Vented  Electric  Standard  . 

1 

1.3 

1.2 

-7.7 

2.2 

2.2 

0.0 

3 

0.6 

0.6 

0.0 

1.3 

1.2 

-7.7 

4 

0.7 

0.8 

14.3 

3.1 

3.5 

12.9 

6 

1.9 

1.9 

0.0 

2.4 

2.7 

12.5 

7 

1.3 

1.1 

- 15.4 

1.5 

1.2 

-20.0 

8 

0.4 

0.5 

25.0 

1.6 

1.3 

-18.8 

Vented  Electric  Compact  (240V)  . 

9 

1.3 

1.3 

0.0 

4.3 

4.4 

2.3 

10 

2.0 

2.0 

0.0 

3.2 

3.3 

3.1 

Vented  Electric  Compact  (120V)  . 

11 

2.0 

1.5 

-25.0 

2.5 

2.1 

-16.0 

Vented  Gas  . 

13 

0.9 

0.9 

0.0 

1.9 

1.9 

0.0 

14 

0.7 

0.8 

14.3 

1.6 

1.6 

0.0 

15 

1.3 

1.5 

15.4 

2.2 

2.2 

0.0 

16 

0,8 

Not  Tested 

2.6 

2.7 

3.8 

17 

0.9 

0.9 

0.0 

2.3 

1.9 

-17.4 

Ventless  Electric  Compact  (240V)  . 

18 

2.0 

2.4 

20.0 

4.7 

7.1 

51.1 

Ventless  Electric  Combination  Washer/ 

Dryer . 

20 

1.7 

15 

-11.8 

3.4 

3.4 

0.0 

was  again  no  definitive  correlation 
between  the  test-to-test  variation  and 


whether  the  water  supply  was 
unmodified  or  modified. 


Table  111.15  presents  the  test-to-test 
variation  for  each  water  supply 
investigative  test.  UOE  noted  that  there 

Table  111.15 — Automatic  Cycle  Termination  Tests— Water  Supply  Investigation — CEF  Test-to-Test  Variation 


Product  class 

Test  unit 

CEF  Test-to-test  variation  standard  error  (%) 

DOE  Test  cloth 

IEC/AHAM  Test  cloth 

.  .-..J 

Appendix 

D1 

water 

lEC  Soft 
water 

% 

Change 

Appendix 

D1  water 

lEC  Soft 
water 

7o 

Change 

Vented  Electric  Standard  . 

1 

0.50 

1.15 

130.0 

2.26 

2.65 

17.3 

3 

1.46 

2.03 

39.0 

0.62 

3.94 

535.5 

4 

1.14 

0.04 

-96.5 

6.44 

1.13 

-82.5 
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Table  Hi. 15 — Automatic  Cycle  Termination  Tests— Water  Supply  Investigation— CEF  Test-to-Test 

Variation — Continued 


CEF  Test-to-tesf  variation  standard  error  (%) 


Product  class 

Test  unit 

DOE  Test  cloth 

IEC/AHAM  Test  cloth 

Appendix 

Dl 

water 

^  . .J 

Appendix 

Dl  water 

lEC  Soft 
water 

% 

Change 

lEC  Soft 
water 

% 

Change 

6 

7 

0.72 

2,20 

3.93 
No  Repeat 
Tests 

445.8 

. 

3.68 

1.59 

4.81 
No  Repeat 
Tests 

30.7 

8 

*  0.16 

2.49 

1456.3 

1.73 

0.20 

-88.4 

Avg 

1.03 

1.93 

87.4 

2.72 

2.55 

-6.3 

Vented  Electric  Compact  (240V)  . 

9 

4.25 

0.04 

-99.1 

2.42 

2.23 

-7.9 

10 

5.70 

1.05 

-81.6 

4.39 

4.62 

5.2 

Avg 

4.98 

0.54 

-89.2 

3.40 

3.43 

0.9 

Vented  Electric  Compact  (120V)  . 

11 

2.12 

1.60 

-24.5 

2.25 

0.79 

-64.9 

Vented  Gas  . 

13 

0.81 

4.42 

445.7 

1.95 

3.91 

100.5 

14 

1.58 

0.54 

-65.8 

0.92 

4.83 

425.0 

15 

2,08 

2.68 

28.8 

1.73 

1.26 

-27.2 

16 

0.68 

Not  Tested 

1.91 

1.12 

-41.4 

17 

2.73 

0.67 

-  75.5 

1.94 

0.60 

-69.1 

Avg 

1.57 

2.08 

32  5 

1.69 

2.34 

38.5 

Ventless  Electric  Compact  (240V)  . 

Ventless  Electric  Combination  Washer/ 

18 

2.00 

2.56 

28.0 

1.50 

1.71 

14.0 

Dryer . 

20 

3.22 

3.27 

1.6 

1.58 

0.81 

-48.7 

Total  Average  . 

1.96 

1.89 

-3.6 

2.31 

2.31 

0.0 

DOE  determined  that  the 
modifications  to  the  water  supply 
specified  in  lEC  Standard  61121  did  not 
have  a  definitive  effect  on  the  measured 
CEF  as  compared  to  the  water 
requirements  specified  in  the  existing 
DOE  te.st  procedure.  In  addition,  the 
repeatability  testing  showed  that  the  lEC 
water  hardness  specifications  did  not 
improve  overall  tlie  test-to-test 
repeatability. 

DOE  conducted  additional  testing  on 
tvvo  clothes  dryers  to  evaluate  the  lab- 


to-lab  reproducibility  using  both  supply 
water  specifications  in  automatic  cycle 
termination  tests  with  the  1EC7AHAM 
test  load.  The  results,  presented  in  Table 
111.16,  showed  that  the  lEC  supply  water 
may  produce  more  reproducible  results 
from  lab  to  lab  with  the  lEC/AHAM  test 
load.  DOE  notes,  however,  that  the 
percentage  difference  in  test  results 
from  lab  to  lab  is  witbin  the  test-to-test 
variation  for  a  given  lab  using  the  lEC/ 
AHAM  test  load  (pre.sented  in  Table 
111.15).  For  these  reasons,  DOE  is  not 


proposing  amendments  in  today’s  NOPR 
to  include  in  the  amendments  to 
appendix  Dl  the  supply  water 
specifications  from  lEC  Standard  61121. 
If  additional  test  results  are  made 
available  showing  that  lEC  supply  water 
characteristics  produce  more  repeatable 
and  reproducible  test  results  than  the 
requirements  in  appendix  Dl,  DOE  may 
consider  such  amendments  in  a  future 
test  procedure  rulemaking. 


Table  111.16 — Lab-to-Lab  Reproducibility  of  Automatic  Cycle  Termination  Tests  With  IEC/AHAM  Test  Load — 

Water  Supply  Investigation 


Product  class 

Test  unit 

Automatic  cycle  termination.  Appendix  Dl  ] 
water — IEC/AHAM  test  cloth — average 

CEF  ! 

Automatic  cycle  termination,  lEC  soft 
water — IEC/AHAM  test  cloth— average 
CEF 

DOE 

lab 

Independent 

lab 

%  ,| 

Difference 

DOE 

lab 

Independent 

lab 

% 

Difference 

Vented  Gas  . 

17 

3.03 

2.89 

4.5 

2.96 

2.85 

3.6 

Ventless  Electric  Compact  (240V)  . 

18 

2.74 

2.63 

4.2 

2.76 

2.81 

1.9 

5.  Proposed  Amendments 

Based  on  the  testing  and  analysis 
discussed  above,  DOE  is  proposing 
amendments  to  the  clothes  dryer  test 
procedure  in  10  CFR  part  430,  subpart 
B,  appendix  Dl  in  today’s  NOPR  to 
more  accurately  measure  the  energy 
consumption  of  automatic  termination 
control  clothes  dryers.  The  proposed 
amendments  are  discussed  in  detail  in 
the  following  sections. 


Definitions 

DOE  is  proposing  in  today’s  NOPR  to 
amend  the  clothes  dryer  test  procedure 
to  add  definitions  for  both  automatic 
termination  control  dryers  and  timer 
dryers.  DOE  is  proposing  to  define 
“automatic  termination  control  dryer’’ 
as  a  clothes  dryer  that  can  be  preset  to 
carry  out  at  least  one  sequence  of 
operations  to  be  terminated  by  means  of 
a  system  assessing,  directly  or 


indirectly,  the  moisture  content  of  the 
load.  An  automatic  termination  control 
dryer  with  a  supplementary  timer  or 
that  may  also  be  manually  controlled 
shall  be  tested  as  an  automatic 
termination  control  dryer.  DOE  is 
proposing  to  define  “timer  dryer”  as  a 
clothes  dryer  that  can  be  preset  to  carry 
out  at  least  one  operation  to  be 
terminated  by  a  timer,  but  may  also  be 
manually  controlled,  and  does  not 
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include  any  automatic  termination 
function. 

Test  Load 

The  current  DOE  test  procedure  in  10 
CFR  part  430,  subpart  B,  appendix  Dl, 
section  2.7  requires  that  test  loads  be 
prepared  with  a  starting  RMC  of  57.5 
pert;ent  ±3.5  percent.  DOE  is  proposing 
amendments  in  today’s  NOPR  to  change 
the  starting  RMC  from  57.5  percent  ±  3.5 
percent  to  57.5  percent  ±  0.33  percent. 
CKIE  believes  that  the  starting  RMC  of 

57.5  percent  ±  0.33  percent,  which  was 
used  for  the  testing  presented  above  and 
originally  proposed  in  the  June  TP  2010 
SNOPR,  would  produce  the  most 
repeatable  results,  particularly  for 
automatic  cycle  termination  dryers. 

DOE  notes  that  allowing  a  wide  range  in 
the  starting  RMC,  such  as  the  +  3.5 
percent  specified  in  the  current  DOE 
test  procedure,  would  result  in 
significantly  different  results  using  the 
proposed  automatic  cycle  termination 
test  procedure  because  a  test  load  with 
a  starting  RMC  of  61  percent  would 
contain  approximately  0.6  lbs.  of  water 
more  than  a  test  load  with  a  starting 
RMC  of  54  percent  for  standard  size 
loads. 

As  a  result,  DOE  is  specifically 
proposing  to  amend  10  CFR  part  430, 
subpart  B,  appendix  Dl,  section  2.7.1, 
“Compact  size  dryer  load,”  and  .section 
2.7.2,  “Standard  size  dryer  load,”  to 
require  that  water  be  extracted  from  the 
wet  test  loads  by  spinning  the  load  until 
the  moisture  content  of  the  load  is  52.5- 

57.5  percent  of  the  bone-dry  weight  of 
the  test  load.  Final  mass  adjustments 
would  be  made,  such  that  the  moisture 
content  is  57.5  percent  ±  0.33  percent  by 
adding  water  uniformly  to  the  load  in  a 
very  fine  spray.  DOE  notes  that 
requiring  water  to  be  extracted  to 
achieve  an  RMC  between  52.5  percent 
and  57.5  percent  would  serve  as  an 
initial  preparation  step  prior  to  the  final 
mass  adjustments  to  obtain  a  test  load 
with  an  RMC  of  57.5  ±  0.33  percent 
proposed  above. 

Test  Cycle 

DOE  is  proposing  in  today’s  NOPR  to 
change  the  clothes  dryer  test  cycle 
specified  in  10  CFR  part  430,  subpart  B, 
appendix  Dl,  section  3.3  to  require 
separate  test  methods  for  automatic 
cycle  termination  dryers  and  timer 
dryers. 

For  automatic  cycle  termination 
dryers,  DOE  is  proposing  to  amend  the 
clothes  dryer  test  procedure  to  require 
the  use  of  the  control  settings,  presented 
in  section  1II.B.2  of  this  notice,  that  were 
used  for  DOE  testing.  Specifically,  DOE 
is  proposing  to  require  that  the 
“normal”  automatic  termination  cycle 


program  be  selected  for  the  test  cycle, 
and  that  for  dryers  that  do  not  have  a 
“normal”  program,  the  cycle 
recommended  by  the  manufacturer  for 
drying  cotton  or  linen  clothes  would  be 
selected.  Where  the  drying  temperature 
can  be  chosen  independently  of  the 
program,  it  would  be  set  to  the 
maximum  temperature  getting.  In 
addition,  the  proposed  amendments 
would  require  that  where  the  dryness 
level  setting  can  be  chosen 
independently  of  the  program,  the 
dryness  level  would  be  .set  to  the 
“normal”  or  “medium”  setting.  If  such 
designation  is  not  provided,  then  the 
dryness  level  would  be  set  at  the  mid¬ 
point  between  the  minimum  and 
maximum  settings.  The  proposed 
amendments  would  also  require  that  the 
cycle  .settings  used  for  the  test  cycle  be 
recorded. 

For  the  reasons  explained  below,  the 
clothes  dryer  would  then  be  allowed  to 
run  until  the  completion  of  the  cycle, 
including  any  cool-down  period.  After 
the  cycle  is  complete,  the  test  load 
would  be  weighed  to  determine  the  final 
RMC.  If  the  final  RMC  is  below  2 
percent,  the  test  would  be  considered 
valid.  If  the  RMC  is  higher  than  2 
percent,  the  test  would  be  considered 
invalid  and  would  be  re-run  using  the 
highest  dryness  level  .setting.  DOE  is 
also  proposing  in  today’s  NOPR  that  the 
measured  test  cycle  energy  consumption 
be  multiplied  by  a  field  u.se  factor  of 
0.80  to  calculate  the  per-cycle  energy 
consumption  for  automatic  cycle 
termination  clothes  dryers. 

DOE  is  proposing  in  today’s  NOPR  to 
measure  the  full  automatic  termination 
cycle,  including  any  cool-down  period, 
to  be  more  representative  of  actual 
consumer  use.  DOE  has  determined  that 
the  proposed  provision  to  include  a 
cool-down  period  would  result  in  less 
testing  burden  than  the  January  2011  TP 
Final  Rule  propo.sal  to  stop  the  test 
cycle  when  the  heater  switches  off  for 
the  final  time  immediately  before  the 
cool-down  period  begins  (76  FR  972, 

998  (Jan.  6,  2011)),  which  would  require 
the  tester  to  monitor  the  dryer  and 
possibly  run  multiple  test  cycles  to 
determine  when  the  heater  has  switched 
off  for  the  final  time. 

As  discussed  above,  DOE  also 
propo.ses  to  base  the  calculations  for 
automatic  termination  control  dryers  on 
a  nominal  final  RMC  of  2  percent.  This 
is  a  change  from  the  existing  test 
procedure,  which  requires  tliat  the 
clothes  dryer  test  cycle  be  stopped  when 
the  final  RMC  is  between  2.5  percent 
and  5  percent.  Based  on  the  data 
submitted  in  the  Joint  Petition  and 
DOE’s  analysis,  DOE  tentatively 
concludes  that  a  final  RMC  of  2  percent 


using  the  DOE!  test  load  would  be  more 
representative  of  clothes  dryers 
currently  on  the  market  and 
representative  of  the  maximum 
consumer-accepted  final  RMC. 

DOE  is  proposing  in  today’s  NOPR  to 
revise  the  field  use  factor  in  the  per- 
cycle  energy  consumption  calculation 
for  dryers  with  automatic  termination 
controls  to  0.80  based  on  the  data 
presented  above  in  section  I1I.B.3.  DOE 
notes  that  this  field  use  factor  would 
account  for  the  measured  energy 
consumption  at  the  end  of  the  automatic 
termination  cycle  drying  the  DOE  test 
load  below  2-percent  RMC,  which  DOE 
determines  to  be  representative  of 
consumer-acceptable  drying  levels  with 
loads  of  varying  weights,  composition, 
and  size. 

As  discussed  in  section  II1.B.2  of  this 
notice,  NEEA  supplied  DOE  with  data 
from  its  residential  laundry  field  use 
study,  which  included  50  households  in 
the  northwest  United  States  metered 
from  January  2012  to  March  2012. 
Although  the  NEEA  field  study  did  not 
provide  data  to  closely  determine  the 
final  RMC  of  laundry  loads,  the  study 
did  provide  data  on  the  weights  of  the 
laundry  loads  both  before  and  after  the 
drying  cycle.  As  a  result,  DOE  was  able 
to  determine  the  amount  of  moisture 
removed  from  the  laundry  load  during 
each  dry  cycle,  to  compare  with  the 
proposed  DOE  test  procedure.  The 
NEEA  field  study  showed  that  the 
average  initial  weight  of  the  laundry 
load  prior  to  the  drying  cycle  for  the 
average  household  surveyed  was 
approximately  12.1  lbs,  and  that,  on 
average,  4.8  lbs  of  water  was  removed 
during  the  drying  cycle.  Comparing  this 
to  the  proposed  DOE  test  procedure  for 
a  standard-size  test  load  with  a  bone-dry 
weight  of  8.45  lbs,  the  .starting  RMC  of 

57.5  percent  would  result  in  an  initial 
weight  of  the  test  load  of  approximately 
13.3  lbs.  The  proposed  test  procedure, 
which  requires  that  the  laundry  load  be 
dried  to  below  2-percent  RMC,  would 
require  approximately  4.7  lbs  of  water  to 
be  removed  from  the  load  during  the 
drying  cycle.  Ba.sed  on  the  information 
from  the  NEEA  field  use  study,  DOE 
concludes  that  the  wSight  of  the  test 
load  and  amount  of  moisture  removed 
during  the  drying  cycle  in  the  proposed 
test  procedure  are  fairly  representative 
of  consumer  use. 

Data  from  the  NEEA  study  also 
showed  that  the  average  household 
surveyed  used  the  “normal”  or  an 
equivalent  program  cycle  setting  for 
nearly  60  percent  of  all  drying  cycles. 
The  remaining  drying  cycles  used  other 
automatic  termination  cycle  settings,  or 
timed  dry  or  manual  cycles.  Based  on 
these  usage  patterns,  DOE  tentatively 
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concludes  that  using  the  “normal" 
automatic  termination  program  cycle 
setting  for  automatic  termination  control 
clothes  dryers  would  be  most 
representative  of  consumer  use.  DOE  is 
not  proposing  to  require  additional 
program  cycle  settings,  which  would 
also  require  specifying  different  load 
types  for  eac.li  setting,  in  today's  NOPR 
to  minimize  testing  burden. 

Eor  timer  dryers,  DOE  is  proposing  to 
use  the  test  method  currently  specified 
in  10  fiFR  part  430,  suhpart  B,  appendix 
Dl,  section  3.3  with  a  revised  final  RMC 
requinmient.  The  j)rnpt)sed  test  method 
would  require  that  the  clothes  dryer  he 
operated  using  the  highest  temperature 
setting  and  maximum  time  setting.  The 
clothes  dryer  woidd  then  he  allowed  to 
run  until  the  final  RMC  of  the  load  is 
between  1.0  percent  and  2.5  percent,  at 
which  point  the  test  cycle  is  sto[)ped 
without  permitting  the  clothes  dryer  to 
advance  into  the  cool-dowm  period. 

After  stopping  the  test  run,  test 
technicians  woidd  remove  and  weigh 
the  test  load.  DOE  is  also  proposing  to 
add  a  clarification  that  the  clothes  dryer 
should  not  he  stopped  intermittently  in 
the  middle  of  the  test  cycle  for  any 
reason.  This  clarification  would  ensure 
that  test  technicians  are  not  stopping  the 
dryer  intermittently  to  weigh  the  test 
load  to  check  whether  it  is  within  the 
target  range  for  the  final  RMC.  .Such  a 
[iractice  would  alter  tlu;  measured 
results  because  of  the  heat  loss  from  the 
dryer  when  the  cycle  is  stopped. 

DOE  is  jiroposing  in  today’s  NOPR  to 
include  separate  calculations  for  the 
per-cycle  energy  consumption  for  tinier 
dryers.  The  calculations  would  he 
similar  to  the  calculations  provided  in 
the  current  DOE  test  procedure  in  10 
CFR  fiart  430,  suhpart  B,  appendix  Dl, 
sections  4. 1-4.3,  except  that  the 
normalization  of  the  per-cycle  energy 
consumption  to  represent  the  energy 
consumption  required  to  drv  the  test 
load  to  4-perc.ent  RMC  would  he 
changed  to  represent  the  new  target 
RM(;  of  2  [lercent.  The  per-cycle  energy 
consumption  calculation  in  the  current 
test  procedure  applies  a  scaling  factor  of 
53,5  to  be  representative  of  the 
percentage  change  from  the  nominal 
initial  RMC  of  57.5  percent  to  the 
nominal  ending  RMC  of  4  percent.  The 
propo.sed  amendments  would  change 
this  scaling  factor  to  55.5  to  reflect  the 
new  ending  RMC  of  2  percent.  DOE 
proposes  a  range  of  1.0  percent  to  2.5 
percent  for  the  allowable  ending  RMC 
during  the  test  cycle  to  reduce  te.sting 
burden.  DOE  tentatively  concludes  that 
requiring  the  tester  to  dry  the  test  load 
to  an  exact  RMC  during  the  test  cycle 
would  be  unduly  burdensome  because  it 
could  require  the  test  to  be  repeated  a 


significant  number  of  times  until  the 
exact  RMC  is  achieved.  For  the  test 
procedure  to  produce  repeatable  results, 
the  measured  test  cycle  energy 
consumption  is  normalized  to  calculate 
the  energy  consumption  required  to  dry 
the  test  load  from  exaf:tly  57.5-porcent 
RM(]  to  2-percent  RM(i,  w'hich  is 
representative  of  t;lothes  dryers 
currently  on  the  market  and  of  the 
maximum  consumer-accepted  final 
RMC. 

DOE  proposes  in  today’s  NOPR  that 
manufacturers  continue  to  apply  the 
field  use  factor  needed  to  account  for 
the  energy  consumption  of  drying 
beyond  the  2-porcent  RM(]  specified  in 
the  test  procedure.  DOE  is  not  proposing 
any  changes  to  the  1.18  field  u.se  factor 
for  timer  dryers  because  DOE  is  not 
aware  of  any  data  or  studies  more  recent 
than  the  studies  on  which  it  w'as 
originally  based  that  would  indicate  that 
this  value  is  not  currentlv  representative 
of  consumer  use.  DOE  seeks  t:omment 
on  the  field  use  factors  for  both 
automatic  termination  control  dryers 
and  timer  dryers  in  .section  V.E  of  this 
notice. 

DOE  is  not  proposing  to  include  the 
cool-dow'ii  period  as  part  of  the  timed 
dry  test  cycle  because  the  proposed  test 
method  reijuires  drying  the  load  to  a 
specified  RMC;,  at  which  point  the  test 
cycle  is  .stopped  by  the  test  technician. 
DOE  has  determined  that  specifying  a 
timed  dry  cycle  that  includes  the  cool¬ 
down  period  to  at:hieve  a  target  final 
RMC  would  add  significant  testing 
burden  on  test  techniinans  to  determine 
and  preset  the  appropriate  time  setting. 

It  would  also  be  difficult  to  ensure  that 
testing  results  are  repeatable  and 
reprodut:ible  becau.se  different 
combinations  of  timed  dry  cycle  length 
and  cool-down  period  may  be  selected 
to  dry  a  test  load  to  the  same  final  RMC. 
For  these  reasons,  DOE  is  not  amending 
the  timed  dry  test  cycle  to  include  the 
cool-down  period  in  todav’s  NOPR. 

C.  Incorporating  by  Ucfnrcnce.  lEC 
Standard  62301  Second  Edition  for 
Measuring  Standby  Mode  and  Off  Mode 
Power 

The  January  201 1  TP  Final  Rule 
incorporated  in  the  test  procedures  for 
clothes  dryers  relevant  provisions  from 
IE(]  Standard  02301  (First  Edition)  for 
measuring  standby  mode  and  off  mode 
power.  76  FR  972.'  979-80  (Jan.  6.  2011). 
DOE  reviewed  the  lEC  Standard  62301 
(First  Edition)  and  concluded  that  it 
would  be  generally  applicable  to  clothes 
dryers,  although  some  clarification 
would  be  needed.  Specifically,  DOE 
adopted  amendments  for  standby  mode 
and  off  mode  power  measurements  to 
provide  a  stabilization  period  of  30  to  40 


minutes  followed  by  an  energy  use 
measurement  period  of  10  minutes.  76 
FR  986  (Jan. 6,  201 1 ).  With  these  • 
clarifications  in  place,  the  January  2011 
TP  Final  Ride  referenced  lEC  Standard 
62301  (k’irst  Edition)  for  the  standby 
mode  and  off  mode  wattage 
measurements.  DOE  also  incorporated 
into  the  clothes  dryer  test  jirocedure 
definitions  of  “active  mode,”  “standby 
mode,”  and  “off  mode”  ba.sed  on  the 
definitions  provided  in  lEC  Standard 
62301  CDV.  76  FR  76  FR  981-85  (Jan. 
6,2011). 

lEC  Standard  62301  (Second  Edition) 
published  on  Januarv  27,  2011. 
Consistent  with  EPCA  requirements  for 
amending  test  procedures  to  include 
.standby  and  off  mode  procedures.  DOF! 
considered  lEC  Standard  62301  (Second 
Edition)  in  today’s  NOPR  for 
amendments  to  tbe  standby  mode  and 
off  mode  test  procedures  for  clothes 
dryers.  (42  U.S.C..  6295(gg)(2)(A))  lEC 
Standard  62301  (Second  Edition)  is  an 
internationally-accepted  test  procedure 
for  measuring  standby  power  in 
residential  appliances,  and  it  provides 
clarification  to  certain  sections  as 
compared  to  the  First  Edition,  as 
discussed  in  the  following  paragraphs. 

Section  4,  paragraph  4.4  of  the  .Second 
Edition  revises  the  power  measurement 
accuracy  provisions  of  the  First  Edition. 
A  mori!  comprehensive  sjiecification  of 
nuiuired  accuracy  is  providiid  in  the 
Second  Edition,  which  depends  upon 
the  characteristics  of  the  power  being 
measured.  Testers  using  the  .Second 
Edition  are  reipiired  to  measure  the  crest 
factor  and  power  factor  of  the  input 
power,  and  to  calculate  a  maximum 
current  ratio  (MtIR)  (paragraph  4.4.1  of 
the  .Second  Edition).  The  .Second 
Edition  then  specifies  calculations  to 
determine  permitted  uncertainty  in 
MOR.  DOE  notes,  however,  that  the 
allowable  uncertainty  is  the  same  or  less 
stringent  than  the  allowable  uncertainty 
specified  in  the  First  Edition,  depending 
on  the  value  of  MCR  and  the  power 
level  being  measured  (see  Table  111.17 
for  examples).  Tins- change  in  the 
allowable  uncertainty,  however, 
maintains  sufficient  accuracy  of 
measurements  under  a  full  range  of 
possible  measured  power  levels  without 
placing  undue  demands  on  the 
instrumentation.  These  power 
measurement  accuracy  requirements 
were  based  upon  detailed  technical 
submissions  to  the  lEC  in  the 
development  of  lEC  .Standard  62301 
Final  Draft  International  .Standard 
(FDIS),  which  showed  that  commonly- 
used  power  measurement  instruments 
were  unable  to  meet  the  original 
reipiirements  for  certain  types  of  loads. 
The  incremental  te.sting  burden 
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associated  with  the  additional 
measurements  and  calculations  is  offset 
by  the  more  reasonable  requirements  for 
testing  equipment,  while  maintaining 
measurement  accuracy  deemed 


acceptable  and  practical  by  voting 
members  for  IFC  Standard  82301 
(Second  Edition).  Eor  these  reasons, 
DOE  proposes  in  today’s  notice  to 
incorporate  by  reference  in  10  (-FK  part 


430,  subpart  B,  appendix  Dl,  section 
2.4.7  the  power  equipment 
specifications  in  section  4,  paragraph 
4.4  of  lEC  Standard  62301  (Second 
Edition). 


Table  111.17— Comparison  of  Allowable  Uncertainty  in  Measured  Power 


Measured  Power  (W) 

Allowable  Uncertainty  (W) 

i 

lEC  62301  1 

(First  Edition)  j 

lEC  62301  (Second  Edition) 

MCR  =  5 

MCR  =  15 

5.0 

0.1  ' 

0.1 

i  0.14 

2.0 

0,04 

0.04 

I  0.056 

1.0 

0.02 

0,02 

j  0.028 

0.5 

0.01 

0.02 

!  0.02 

0.2 

0.01 

0.02 

1  0.02 

Section  5,  paragraph  5.2  of  lEC 
Standard  62301  (Second  Edition) 
maintains  the  installation  and  setup 
procedures  incorporated  by  reference  in 
the  clothes  dryer  test  procedure  in  the 
January  2011  TP  Final  Rule  from  the 
First  Edition.  These  provisions  require 
that  the  appliance  be  prepared  and  set 
up  in  accordance  with  manufacturer’s 
instructions,  and  that  if  no  instructions 
are  given,  then  the  factory  or  “default” 
settings  shall  be  u.sed,  or  where  there  are 
no  indications  for  such  settings,  the 
appliance  is  tested  as  supplied. 
Additionally,  lEC  Standard  62301 
(Second  Edition)  adds  certain 
clarifications  to  the  installation  and 
setup  procedures  in  section  .5,  paragraph 
5.2  of  the  First  Edition  regarding 
products  equipped  with  a  battery 
recharging  circuit  for  an  internal  battery, 
as  well  as  in.structions  for  testing  each 
relevant  configuration  option  identified 
in  the  product’s  instructions  for  use. 
DOE  is  not  aware  of  any  clothes  dryer 
with  an  internal  battery,  or  with  a 
recharging  circuit  for  such  a  battery. 

DOE  also  believes  that  a  requirement  to 
separately  test  each  configuration  option 
could  .substantially  increase  test  burden 
and  potentially  conflicts  with  the 
requirement  within  the  same  section  to 
set  up  the  product  in  accordance  with 
the  instructions  for  use  or,  if  no  such 
instructions  are  available,  to  use  the 
factory  or  “default”  settings.  Therefore, 
DOE  tentatively  concludes  that  the 
portions  of  the  installation  instructions 
in  .section  5,  paragraph  5.2  of  lEC 
Standard  62301  (Second  Edition) 
pertaining  to  batteries  and  the 
requirement  for  the  determination, 
classification,  and  testing  of  all  modes 
associated  with  every  combination  of 
available  product  configuration  options 
(which  may  be  more  numerous  than  the 
modes  associated  with  operation  at  the 
default  settings)  are  not  appropriate  for 
the  clothes  dryer  test  procedures. 


Accordinglv,  DOE  is  proposing 
qualifying  fanguage  in  the  test 
procedure  amendments  in  10  CFR  part 
430,  subpart  B,  appendix  Dl,  section  2.1 
to  disregard  those  portions  of  the 
installation  instructions. 

The  Second  Edition  also  contains 
provisions  for  the  power  supply  (section 
4.3)  and  power-measuring  in.struments 
(section  4.4).  Paragraph  4.3.2  requires 
that  the  value  of  the  harmonic  content 
of  the  voltage  supply  be  recorded  during 
the  test  and  reported.  As  described 
previously,  paragraph  4.4.1  requires  the 
instrument  to  measure  the  crest  factor 
and  maximum  current  ratio.  Paragraph 
4.4.3  requires  the  in.strument  to  he 
capable  of  measuring  the  average  power 
or  integrated  total  energy  consumption 
over  any  operator-selected  time  interval. 
DOE  is  aware  of  commercially  available 
power  measurement  instruments  that 
can  perform  each  of  these  required 
measurements  individually.  However, 
DOE  is  also  aware  that  certain  industry- 
standard  instruments,  such  as  the 
Yokogawa  WT210/WT230  digital  power 
meter  and  possibly  others,  are  unahle  to 
measure  harmonic  content  or  crest 
factor  while  measuring  average  power  or 
total  integrated  energy  consumption. 
DOE  is  concerned  that  laboratories 
currently  using  power-measuring 
instrument.s  without  this  capability 
would  be  required  to  purcha.se,  at 
potentially  significant  expense, 
additional  power-mea.suring 
instruments  that  are  able  to  perform  all 
these  measurements  simultaneously. 
Therefore,  DOE  proposes  in  10  CFR  part 
430,  subpart  B,  appendix  Dl,  sections 
2. 3. 1.1  and  2.4.7  that  if  the  power¬ 
measuring  instrument  is  unable  to 
perform  the.se  measurements  during  the 
actual  test  measurement,  it  would  be 
acceptable  to  measure  the  total 
harmonic  content,  crest  factor,  and 
maximum  current  ratio  immediately 
before  and  immediately  after  the  actual 


test  measurement  to  determine  whether 
the  requirements  for  the  power  supply 
and  power  measurement  have  been  met. 

The  other  major  changes  in  the 
Second  Edition  related  to  the 
measurement  of  .standby  mode  and  off 
mode  power  consumption  in  covered 
products  involve  measurement 
techniques  and  specification  of  the 
stability  criteria  required  to  measure 
that  power.  The  Second  Edition 
contains  more  detailed  techniques  to 
evaluate  the  stability  of  the  power 
consumption  and  to  measure  the  power 
consumption  for  loads  with  different 
stability  characteristics.  According  to 
the  Second  Edition,  the  user  is  given  a 
choice  of  measurement  procedure.s, 
including  sampling  methods,  average 
reading  methods,  and  a  direct  meter 
reading  method.  DOE  evaluated  these  ' 
new  methods  in  terms  of  test  burden 
and  improvement  in  results  as 
compared  to  the  methods  adopted  in  the 
January  2011  TP  Final  Rule,  which  were 
based  on  lEC  Standard  62301  (First 
Edition). 

In  the  January  2011  TP  Final  Rule, 
DOE  adopted  provisions  requiring  that 
clothes  dryer  standby  mode  and  off 
mode  power  be  measured  using  section 
5,  paragraph  5.3  of  lEC  Standard  62301 
(First  Edition),  clarified  by  requiring  the 
product  to  stabilize  for  30  to  40  minutes 
and  using  an  energy  use  measurement 
period  of  10  minutes.  Further,  for  any 
clothes  dryer  in  which  the  power  varies 
over  a  cycle,  as  described  in  section  5, 
paragraph  5.3.2  of  the  First  Edition,  the 
January  2011  TP  Final  Rule  adopted 
amendments  to  require  the  use  of  the 
average  power  approach  in  section  5, 
paragraph  5.3.2(a),  with  a  30-  to  40- 
minute  .stabilization  period  and  a  10- 
minute  minimum  measurement  period, 
as  long  as  the  measurement  period 
comprises  one  or  more  complete  cycles. 
76  FR  972,  979-980,  985-986  (Jan.  6, 
2011). 
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For  today’s  notice,  to  determine  the 
potential  impacts  of  referencing 
methodology  from  lEC  Standard  62301 
(Second  Edition)  rather  than  from  the 
Urst  Edition,  DOE  compared  the 
provisions  allowed  by  each  under 
different  scenarios  of  power 
consumption  stability,  as  discussed  in 
the  following  sections. 

1.  Stable  Power  Consumption 

According  to  section  5,  paragraph 
5.3.1  of  lEC  Standard  62301  (First 
Edition),  after  an  initial  stabilization 
period  of  5  minutes,  power 
consumption  is  defined  as  stable  if  it 
varies  by  less  than  5  percent  over  a 
subsequent  measurement  period  of  5 
minutes.  In  such  a  case,  a  direct  reading 
may  be  made  at  the  end  of  the 
measurement  period.  With  the 
clarifications  adopted  in  the  January 
2011  TP  Final  Rule,  the  total  test  time 
would  be  40  to  50  minutes  (compri.sed 
of  a  30-  to  40-minute  stabilization 
period,  followed  by  a  10-minute  period 
during  which  the  stability  criterion 
could  be  evaluated  and  a  direct  power 
reading  taken.)  Alternatively,  the  te.ster 
may  select  an  average  power  or 
accumulated  energy  approach,  again 
with  a  30-  to  40-minute  stabilization 
period  and  a  10-minute  measurement 
period.  The  average  power  approach 
would  simply  require  a  different  reading 
to  be  taken  from  the  instrument  (true 
average  power  instead  of  a  direct 
reading  of  instantaneous  power),  while 
the  accumulated  energy  approach 
would  require  the  calculation  of  power 
by  dividing  an  accumulated  energy  by 
the  duration  of  the  measurement  period. 

In  compari.son,  .section  5,  paragraph 
3.3.4  of  lEC  Standard  62301  (Second 
Edition)  specifies  a  direct  meter  reading 
method  that  can  be  used  for  stable 
power  consumption,  in  which  a 
minimum  30-minute  stabilization 
period  must  be  observed,  followed  by  a 
first  power  measurement.  After  an 
additional  period  of  10  minutes,  a 
second  power  measurement  is  taken.  If 
the  average  of  the  two  measurements 
divided  by  the  time  interval  between 
them  meet.s  certain  threshold  criteria, 
then  the  power  consumption  is 
considered  to  be  the  average  of  the  two 
power  measurements.  Thus,  the  total 
test  period  would  still  be  at  minimum 
40  minutes.  DOE  believes  that  this 
method  likely  improves  the  validity  of 
the  test  results,  as  it  is  a  more  stringent 
measure  of  the  stability  of  the  power 
consumption  over  a  longer  period  of 
time  than  the  First  Edition  requires. 
However,  if  the  threshold  criteria  are 
not  met  at  the  end  of  the  test,  a  different 
measurement  method  must  he  used, 
increasing  test  time  and  complexity. 


Further,  the  Second  Edition  specifies 
that  the  direct  reading  method  shall  not 
be  used  for  verification  purposes.  Both 
of  these  qualifications  potentially 
increase  test  burden  as  compared  to  the 
First  Edition,  possibly  requiring  the 
tester  to  conduct  the  more  complex 
methodology  of  the  methods  available 
under  the  Second  Edition. 

Section  5,  paragraph  5.3.2  of  lEC 
Standard  62301  (Second  Edition) 
identifies  a  sampling  method  as  the 
preferred  means  for  all  power 
consumption  measurements  and  the 
fastest  test  method  when  the  power  is 
.stable.  For  any  non-cyclic  power 
consumption,  power  readings  are 
initially  recorded  over  a  period  of  at 
least  15  minutes  after  energizing  the 
product.  Data  from  the  first  third  of  the 
measurement  period  are  discarded,  and 
stability  is  evaluated  by  a  linear 
regression  through  all  power  readings  in 
the  second  two-thirds  of  the  data.  If  the 
slope  of  the  linear  regre.ssion  is  less  than 
10  milliwatts  per  hour  (mW/h)  for  input 
power  less  than  or  equal  to  1.0  W,  or 
less  than  1  percent  of  the  input  power 
per  hour  for  input  power  greater  than 
1 .0  W,  the  power  consumption  is 
calculated  as  the  average  of  the  power 
readings  during  the  second  two-thirds  of 
the  measurement  period.  If  the  slope  of 
the  linear  regression  does  not  meet  these 
stability  criteria,  the  total  period  is 
continuously  extended  until  the 
.stability  criteria  are  met  for  the  second 
two-thirds  of  the  data.  In  some  cases, 
this  is  a  more  stringent  requirement 
than  the  stability  criteria  of  lEC 
Standard  62301  (First  Edition).  The  lack 
of  a  definitive  test  period  means  that  the 
test  duration  could  extend  past  15 
minutes  for  certain  products — up  to  3 
hours  is  allowed  in  the  .Second 
Edition — and  could  introduce  added 
test  burden  as  compared  to  the  F’irst 
Edition. 

2.  Unstable,  Non-Cyclic  Power 
Consumption 

.Section  5,  paragraph  5.3  from  lEC 
Standard  62301  (First  Edition),  which 
DOE  incorporated  by  reference  in  the  ' 
clothes  dryer  test  procedure  in  the 
January  2011  TP  Final  Rule  with 
clarification,  .specifies  that  cither  an 
average  powf'r  method  or  accumulated 
energy  approach  could  he  used  for 
measuring  non-cyclic  unstable  power 
consumption.  As  described  previously, 
this  methodology,  as  adopted  in  the 
January  2011  TP  Final  Rule,  would  limit 
total  te.st  duration  to  40-50  minutes. 

In  contrast,  the  Second  Edition 
requires  the  use  of  either  a  sampling 
method  or  average  reading  method  for 
measuring  power  consumption  in 
standby  mode  or  off  mode.  The 


sampling  method  is  the  same  as 
described  previously,  but  the 
measurement  period  must  be  at  least  60 
minutes,  and  the  cumulative  average  of 
all  data  points  recorded  during  the 
second  two-thirds  of  the  total  period 
must  fall  within  a  band  of  ±0.2  percent. 

The  average  reading  method  in 
section  5,  paragraph  5.3.3  lEC  Standard 
62301  (Second  Edition)  comprises  both 
an  average  power  method  and 
accumulated  energy  method,  either  of 
which  may  be  selected  for  unstable, 
non-cyclic  power.  For  both  methods,  a 
30-minute  stabilization  period  is 
specified,  followed  by  two  comparison 
measurement  periods  of  not  less  than  10 
minutes  each.  The  average  power 
values,  either  measured  directly  or 
calculated  from  accumulated  energy 
during  each  period,  are  compared  to 
determine  whether  they  agree  to  within 
certain  threshold  criteria.  If  the 
threshold  is  not  achieved,  the 
comparison  periods  are  each  extended 
in  approximately  equal  increments  until 
the  threshold  is  met.  If  agreement  is  not 
achieved  after  reaching  30  minutes  for 
each  comparison  period,  the  sampling 
method  must  then  be  used.  Therefore, 
the  minimum  test  period  is  50  minutes, 
but  may  extend  up  to  90  minutes,  at 
which  time  an  additional  test  may  be 
required. 

DOE  believes  that  the  stability  criteria 
in  either  method  improves  the  accuracy 
and  representativeness  of  the 
measurement  as  compared  to  the  First 
Edition,  but  would  cau.se  the  required 
test  time  to  increase,  with  a 
corresponding  increase  in  manufacturer 
burden  due  to  the  additional  time  and 
complexity  of  the  te.st. 

3.  Cyclic  Power  Consumption 

As  noted  previously,  DOE  adopted 
amendments  in  the  January  2011  TP 
Final  Rule  to  require  that  for  any  clotlies 
dryer  in  which  the  power  varies  over  a 
cycle,  the  average  power  approach  of 
section  5,  paragraph  5.3.2(a)  in  lEC 
Standard  62301  (Fir.st  Edition)  shall  be 
used,  with  a  30-  to  40-minute 
stabilization  period  and  minimum  10- 
miniite  measurement  period.  The  First 
Edition  also  requires  that  at  lea.st  one  or 
mon;  complete  cycles  be  measured. 

In  the  .Second  Edition,  cyclic  power 
must  be  measured  according  to  the 
sampling  method  in  section  5, 
paragraph  5.3.2,  but  this  method 
requires  a  measurement  period  of  at 
least  four  complete  cycles  (for  a  total  of 
at  least  40  minutes)  divided  into  two 
compari.son  periods,  with  stability 
criteria  evaluated  by  calculating  the 
difference  in  average  power  mea.sured  in 
each  comparison  period  divided  by  the 
time  difference  of  the  mid-point  of  each 
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comparison  period.  Similar  to  the 
sampling  method  for  stable  power 
consumption  measurements  described 
previously,  this  “slope”  must  be  less 
than  10  mW/h  for  input  powers  less 
than  or  equal  to  1  W,  and  less  than  1 
percent  of  the  input  power  per  hour  for 
input  powers  greater  than  1  W.  If  the 
appropriate  stability  criterion  is  not  met, 
additional  cycles  are  added  to  each 
comparison  period  until  the  criterion  is 
achieved.  Once  stability  has  been 
reached,  the  power  consumption  is 
calculated  as  the  average  of  all  readings 
from  both  comparison  periods.  DOE 
believes  that  this  methodology  produces 
an  improved  measurement  over  the 
methodology  from  the  First  Edition,  but 
the  test  duration  could  be  extended, 
again  potentially  introducing  issues  of 
int;reased  test  burden. 

4.  Conclusions  on  Test  Methodology 

DOE.  in  evaluating  lEC  Standard 
62301  (Second  Edition)  in  comparison 
to  the  First  Edition,  considers  the 
substantial  body  of  comments  on  and 
input  to  the  provisions  and 
methodology  that  lEC  developed  as  part 
of  its  latest  revision  process.  DOE 
recognizes  that,  in  some  cases,  test 
burden  and  complexity  would  be 
increased  by  requiring  the  use  of  the  test 
methods  specified  in  the  Second 
Edition.  AHAM  and  manufacturers 
involved  in  the  lEC  review  process  have 
'commented  that  lEC  Standard  62301 
(Second  Edition)  test  methods  improve 
the  accuracy  and  representativeness  of 
the  test  measurements  and  would  not  be 
unduly  burdensome  to  conduct.  77  FR 
28805,  28812  (May  16,  2012);  76  FR 
58346,  58350  (Sept.  20,  2011);  77  FR 
13888,  13893  (March  7,  2012).  As  a 
result,  and  for  the  reasons  discu.ssed 
above,  DOE  proposes  incorporation  by 
reference  of  the  relevant  paragraphs  of 
section  5.3  of  lEC  Standard  62301 
(Second  Edition)  in  the  clothes  dryer 
test  procedure  in  10  CFR  part  430, 
subpart  B,  appendix  Dl,  section  3.6. 

Further,  DOE  observes  that  although 
the  Second  Edition  allows  the  choice  of 
multiple  test  methods  for  both  stable 
and  unstable  non-cyclic  power 
consumption,  the  sampling  method 
provides  for  a  test  duration  that  is 
approximately  the  same  or  similar  to  the 
allowable  alternative  methods  and  does 
not  require  classification  of  the  nature  of 
the  power  consumption  (e.g.,  stable  or 
unstable,  non-cyclic)  in  advance  of  the 
test.  By  monitoring  the  variation  in 
power  consumption  during  the  te.st,  the 
test  operator  could  determine  whether  it 
is  stable  or  unstable,  and  thereby 
establish  the  required  duration  of  the 
sampling  periods.  For  cyclic  power 
consumption,  the  Second  Edition  also 


requires  the  use  of  the  sampling 
method.  Thus,  DOE  propo.ses  to  require 
in  10  CFR  part  430,  subpart  B,  appendix 
Dl,  section  3.6  the  use  of  the  sampling 
method  in  .section  5.3.2  of  the  Second 
Edition  for  all  standby  mode  and  off 
mode  jiower  m(^asurements. 

DOE  is  also  proposing  to  amend  the 
reference  in  10  CP’R  430.3  to  add  IE(^ 
Standard  62301  (Second  Edition).  DOE 
is  not  proposing  to  replace  the  reference 
to  the  First  Edition  in  10  CFR  430.3, 
because  several  test  procedures  for  other 
covered  products  not  addressed  in 
today’s  notice  incorporate  provisions 
from  it.  In  addition,  there  are  a  number 
of  editorial  changes  neces.sary  in 
appendix  Dl  to  allow  for  the  correct 
referencing  to  the  Second  Edition.  For 
example,  the  definition  sections  need  to 
define  the  lEC  .Standard  62301  as  the 
Second  Edition  instead  of  the  First 
Edition.  Also,  there  are  .some  section 
numbering  differences  in  the  Second 
Edition  that  impact  the  text  of  the 
measurement  provisions  of  the  relevant 
te.st  procedures. 

D.  Technical  Correction  to  the 
Calculation  of  the  Per-Cycle  Combined 
Total  Energy  Consumption 

DOE  notes  that  10  CT'R  part  430, 
subpart  B,  appendix  Dl,  section  4.6, 
regarding  the  calculation  of  the  per- 
cycle  combined  total  energy 
consumption  contains  a  reference  to  an 
incorrect  section  number.  The  per-cycle 
standby  mode  and  off  mode  energy 
con.sumption,  Etso.  which  is  contained 
in  section  4.5,  is  incorrectly  referenced 
in  the  per-cycle  combined  total  energy 
consumption  as  section  4.7.  DOE  is 
proposing  in  today’s  NOPR  to  correct 
this  section  number  reference. 

E.  Clarifications  to  Test  Conditions 

DOE  notes  that' it  received  a  number 

of  inquiries  from  independent  test 
laboratories  reque.sting  clarification  on 
testing  according  to  the  DOE  clothes 
dryer  test  procedure  in  10  CFR  part  430, 
subpart  B,  appendix  D.  DOE  is 
proposing  amendments  in  today’s  NOPR 
toT:larify  the  cycle  .settings  used  for  the 
test  cycle  and  the  requirements  for  the 
gas  supply  for  gas  clothes  dryers. 

.Section  3.3  in  10  CFR  part  430, 
subpart  B,  appendix  D  specifies  that  the 
maximum  temperature  setting  and,  if  a 
tested  unit  is  equipped  with  a  timer,  the 
maximum  time  setting  must  be  used  for 
the  drying  test  cycle.  DOE  received  an 
inquiry  from  an  independent  test 
laboratory  regarding  how  to  te.st  a 
clothes  dryer  that  has  timed  dry  cycle 
length  settings,  but  no  temperature 
.settings  on  the  control  panel.  DOE  is 
proposing  to  clarify  in  10  CFR  part  430, 
subpart  B,  appendix  D,  section  3.3,  that 


if  the  clothes  dryer  does  not  have  a 
.separate  temperature  setting  selection 
on  the  control  panel,  the  maximum  time 
setting  should  be  used  for  the  drying 
test  cycle.  In  today’s  NOPR,  DOE  is 
jiroposing  to  amend  10  (;FR  part  430, 
subpart  B,  appendix  Dl,  to  require 
separate  tost  methods  for  timer  dryers 
and  automatic  termination  control 
dryers.  Because  the  proposed  timed  dry 
test  method  maintains  the  same  cycle 
settings  as  specified  in  10  CFR  part  430, 
subpart  B,  appendix  D,  DOE  is  also 
proposing  to  include  the  clarification 
discussed  above  in  section  3.3.1  in  10 
CFR  part  4.30,  subpart  B,  appendix  Dl , 
for  the  timer  dryer  test  method.  Because 
the  proposed  test  method  for  automatic 
termination  control  dryers  requires 
using  an  automatic  cycle  termination 
program  where  the  drying  temperature 
and  dryness  level  settings  are  modified 
only  if  they  can  be  chosen 
independently  of  the  cycle  program, 

DOE  is  not  proposing  to  include  the 
clarification  discussed  above. 

DOE  also  received  an  inquiry 
regarding  how  to  test  a  clothes  dryer 
that  has  an  optional  cycle  setting,  other 
than  the  temperature  and  time  .settings, 
that  is  activated  by  default  in  the 
condition  as  shipped  by  the 
manufacturer.  DOE  is  proposing  to 
clarify  in  both  10  CFR  part  430,  .subpart 
B,  appendix  D,  section  3.3,  and 
appendix  Dl,  section  3.3.1,  that  the  test 
procedures  specify  requirements  only 
for  the  temperature  setting  and  time 
setting,  and  do  not  specify 
modifications  to  any  other  optional 
settings  that  do  not  affect  the 
temperature  setting  and  time  setting. 
Similarly  in  10  CFR  part  430,  subpart  B, 
appendix  Dl,  section  3.3.2,  DOE  is 
proposing  to  clarify  for  automatic 
termination  control  dryers,  the  test 
procedures  specify  requirements  only 
for  the  automatic  termination  cycle 
program,  temperature  setting,  and 
dryness  setting,  and  do  not  specify 
modifications  to  any  other  optional 
.settings  that  do  not  affect  the  automatic 
termination  cycle  program,  temperature 
setting,  and  dryness  setting. 

.Section  2.3.2  in  10  CFR  part  430, 
subpart  B,  appendix  D  and  appendix 
Dl,  specifies  that  gas  supply  to  the 
clothes  dryer  should  be  maintained  at  a 
normal  inlet  test  pressure  at  7  to  10 
inches  of  water  column,  and  that  the 
hourly  British  thermal  unit  (Btu)  rating 
of  the  burner  shall  be  maintained  within 
±5  percent  of  the  rating  specified  by  the 
manufacturer.  DOE  received  an  inquiry 
from  an  independent  testing  laboratory 
noting  that  during  its  testing,  the  gas 
dryer  under  test  did  not  meet  the 
requirement  to  maintain  the  Btu  rating 
within  5  percent  of  the  rating  specified 
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by  iho  maniilactunir  under  the 
allowable  range  in  gas  inlet  test 
pressure.  DOE  is  proposing  to  arid  a 
clarification  in  both  10  CFR  part  430, 
subpart  B,  appendix  D  and  appendix  Dl 
that  if  the  rerpiirement  to  maintain  the 
hourly  Btu  rating  of  the  hurner  within 
±.'j  j)ercent  of  the  rating  specified  by  the 
manufacturer  cannot  be  achieved  under 
the  allowable  range  in  gas  inlet  test 
pressure,  the  orifice  of  the  gas  burner 
should  be  modified  as  necessary  to 
achieve  the  required  Btu  rating. 

Section  2.3.2  in  10  CFR  part  430, 
subpart  B,  appendix  D  and  appendix 
Dl,  also  specifies  that  if  a  clothes  dryer 
is  equipped  with  a  gas  appliance 
pressure  regulator,  the  regulator  outlet 
pre.ssure  at  the  normal  test  pressure 
shall  be  approximately  that 
recommended  by  the  manufacturer. 

DOE  notes  that  the  test  proceilures  for 
similar  gas  heating  products,  such  as  gas 
water  heaters,  specifies  that  the 
regulator  outlet  pressure  must  be  within 
±10  percent  of  the  value  .specifi»;d  by  the 
manufacturer.  DOE  is  proposing  to 
clarify  the  term  “approximately”  by 
specifying  that  the  regulator  outlet 
pressure  shall  be  within  ±10  percent  of 
the  value  specified  by  the  manufacturer. 

F.  Effects  of  Proposed  Test  Procedure 
Revisions  on  Coniplinnce  With 
Standards 

In  any  rulemaking  to  amend  a  te.st 
procedure,  DOE  must  determine  to  what 
extent,  if  any,  the  proposed  test 
procedure  would  alter  the  measured 
energy  efficiency  of  any  coveretl 
product  as  determined  under  the 
existing  test  procedure.  (42  IJ..S.C. 
r)293(e)(l))  If  DOE  determines  that  the 
amended  test  procedure  would  alter  the 
measured  efficiency  of  a  covered 
product,  DOE  must  amend  the 
applicable  energy  conservation  .standard 
accordingly.  (42  U.S.fi.  0293(e)(2))  In 
determining  the  amended  energy 
conservation  standard,  the  Secretary 
shall  m(!asure,  pursuant  to  tlic  amendcid 
test  procedure,  the  energy  efficitmcy, 
energy  use,  or  water  use  of  a 
representative  sam|)le  of  covered 
products  that  minimally  com})ly  with 
the  existing  standard.  The  average  of 
such  energy  efficiency,  energy  u.se,  or 
water  use  levels  determined  under  the 


amended  test  procedure  sliall  constitute 
the  amended  energy  conservation 
.standard  for  the  applicable  covered 
products.  (42  D.S.C.  0293(e)(2))  Models 
of  covered  products  in  use  before  the 
date  on  which  the  anurndtsl  energy 
conservation  standard  becomes  effective 
(or  revisions  of  such  models  that  come 
into  use  after  such  date  and  have  the 
same  energy  (dficiency,  energy  use  or 
water  use  characteristics)  that  comply 
with  the  energy  con.servation  standard 
applicable  to  such  covered  products  on 
the  day  before  such  date  shall  be 
deemed  to  comply  with  the  energy 
conservation  standard.  (42  IJ.S.f;. 
f)293(e)(3))  DOE’s  authority  to  amend 
energy  conservlflion  standards  does  not 
affect  DOE's  obligation  to  issue  any  final 
standards  as  described  in  42  U..S.r.. 

029.').  (42  U.S.C.  0293(e)(4)) 

1.  Active  Mode 

As  discussed  in  section  III.E,  DOE  is 
only  proposing  to  amend  10  C^FR  part 
430  subpart  B,  appendix  D  in  today’s 
NOPR  to  clarify  the  cycle  settings  used 
for  testing  and  the  requirements  for  the 
gas  supply.  Because  the  proposed 
ameiuiments  to  appendix  D  would  not 
change  the  actual  testing  method,  DOli 
determined  that  these  |)ropo.sed 
amendments  would  not  affect  the 
measured  efficiency  at;cording  to 
appendix  D  and  would  not  affect  a 
manufacturer’s  ability  to  demonstrate 
compliance  with  the  current  energy 
conservation  standards  at  10  CFR 
430.32(h)(2). 

Because  the  January  1, 201.')  energy 
con.servation  standards  for  clothes 
dryers  are  based  on  CEF  as  measured 
according  to  10  CFR  part  430  subpart  B, 
subpart  Dl,  DOE  investigated  how  the 
proposed  amendments  for  automatic 
cycle  termination  would  affect  the 
measured  CiEF. 

In  response  to  the  August  2011  RM, 
the  Joint  Petitioners  commented  that  if 
DOE  adopts  the  petition’s  propo.sed  te.st 
procedure  amendments,  it  must  al.so 
revise  the  relevant  energy  conservation 
standards  to  reflect  the  new  test 
procedure,  ensuring  that  for  clothes 
dryers  with  effective  automatic 
termination  controls,  there  is  no  changt; 
in  stringency  of  the;  standards.  The  Joint 
Petitioners  stated  that  the  procedures  in 


42  U..S.C.  t)293(e)(2)  should  be  u.sed. 
with  the  clarification  that  for  the 
purj)oses  of  e.stablishing  a  representative 
.sample  of  products,  DOP]  should  select 
a  sample  of  minimally  compliant 
idothes  dryers  that  automaticallv 
terminate  the  drying  cycle  at  I..")-  to  2- 
percent  RMC.  The  Joint  Petitioners 
stated  that  by  selecting  products  that 
terminate  at  1.5-  to  2-percent  RMC,  DOE 
will  a.s.sure  that  the  revi.sed  standard  is 
basetl  upon  dryers  that  do  not  over-dry 
and  that  the  tested  sample  yields  valid 
results  under  both  the  current  and 
proposed  revised  te.st  procedure.  The 
Joint  Petitioners  al.so  stated  that  if  DOE 
does  not  consider  dryers  that  terminate 
the  drying  cycle  at  1.5-  to  2-percent 
RMC  to  be  a  ro[)resentative  sample,  the 
proposed  te.st  procedure  in  the  Joint 
Petition  should  still  be  adopted.  In  that 
case,  the  Joint  Petitioners  stated  that 
DOP]  could  revise  the  energy 
conservation  standards  without  limiting 
the  representative  sample  of  dryers 
ba.sed  on  automatic  termination 
performance.  However,  the  Joint 
Petitioners  noted  that  this  approach 
would  reduce,  but  not  eliminate,  the 
benefits  from  this  test  procedure  change. 
(Joint  Petition,  No.  2  at  pp.  f>— 7) 

DOp]  c:onducted  testing  on  20  clothes 
dryers  according  to  the  current  DOP! 
clothes  tlryer  test  procedure  in  appendix 
Dl  and  then  according  to  the  proposed 
automatic  cycle  termination  test 
procedure.  The  ro.sults  of  this  testing, 
presented  in  Table  111.18.  showed  that 
specific  models  resulted  in  either  a 
lower  or  higher  measured  (]EF  as 
compared  to  the  mea.sured  (>EP'  using 
the  current  test  procedure,  ranging  from 
a  27.4  percent  decrease  to  a  20.4  percent 
increase  in  (iEP’  with  an  average  of  a  3.8 
percent  increase.  DOE  al.so  evaluated 
the  effects  of  the  proposed  amendments 
for  the  products  in  DOE’s  test  .sample 
that  minimally  comply  with  the  existing 
energy  conservation  standards  (based  on 
rated  PJF).  The  results  for  the  10 
minimally  compliant  units  in  DOE’s  test 
sanqile  showed  a  27.4  percent  decrease 
to  a  10.9  percent  increase  in  CEF  as 
compared  to  the  CEP’  using  the  te.st 
procedure  in  10  CFR  part  430  suhpart  B. 
subpart  Dl,  with  an  average  of  a  4.1 
j)ercent  increase. 


Table  111.18— Effects  of  Proposed  Automatic  Cycle  Termination  Test  Method 


! 

Current  j 

Proposed  automatic  cycle 
termination  test  method 

Product  class 

• 

Test  unit 

Appendix  Dl  ' 
CEF  {Ibs/kWh)  1 

^  . J 

1 

CEF  (Ibs/kWh) 

1 

%  Change 
from  appendix 
Dl  CEF 

Vented  Electric  Standard 

‘1 

3.58 

3.94 

i  10.2 

2 

1  3.93 

3.41 

1  -13.2 
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Table  111.18— Effects  of  Proposed  Automatic  Cycle  Termination  Test  Method— Continued 


Proposed  automatic  cycle 


Current 

termination  test  method 

Product  class 

Test  unit 

Appendix  Dl 
CEF  {Ibs/kWh) 

CEF  {Ibs/kWh) 

%  Change 
from  appendix 
Dl  CEF 

•3 

3.83 

4.35 

13.6 

•4 

3.71 

4.34 

16.9 

5 

3.90 

4.37 

12.0 

•6 

3.80 

3.39 

-10.9 

■7 

3.84 

3.83 

-0.2 

•8 

3.71 

3.87 

4.4 

Vented  Electric  Compact  (240V)  . 

•9 

3.53 

4.12 

16.7 

10 

3.56 

2.84 

-20.2 

Vented  Electric  Compact  (120V)  . '. . 

*11 

3.75 

2.72 

-27.4 

Vented  Gas . 

12 

3.43 

3.37 

-1.7 

•  *13 

3.31 

3.58 

8.1 

*14 

3.49 

3.84 

9.8 

15 

3.39 

3.37 

-0.7 

16 

3.37 

4.05 

20.4 

17 

3.37 

366 

8.6 

Ventless  Electric  Compact  (240V)  . 

18 

2.98 

3.40 

14.0 

Ventless  Electric  Combo  Washer/Dryer  . 

19 

2.81 

2.70 

-3.9 

Total  Average  . 

20 

2.28 

2.74 

20.2 

3.8 

■  Minimally  compliant  test  units. 


Based  on  these  results  and  consistent 
with  42  U.S.C.  6293(e)(1)  and  (2),  DOE 
tentatively  concludes  that  the  proposed 
amendments  to  the  active  mode  test 
procedure  will  on  average  not  impact 
the  measured  efficiency  as  compared  to 
the  current  test  procedure  for  models 
currently  available  on  the  market.  As  a 
result,  dOE  is  not  considering 
amendments  to  the  energy  conservation 
standards  that  will  be  required  on 
January  1,  2015. 

2.  Standby  Mode  and  Off  Mode 

DOE  also  investigated  bow  tbe 
proposed  amendments  for  standby 
mode  and  off  mode  would  affect  the 
measured  efficiency.  Becau.se  the 
proposed  amendments  to  the  DOE 
clothes  dryer  test  procedure  in  10  CFR 
part  430  subpart  B,  appendix  D1  for 
measuring  standby  mode  and  off  mode 
energy  consumption  would  not  alter  the 
existing  measure  of  energy  consumption 


for  clothes  dryers  (EF),  the  proposed 
amendments  would  not  affect  a 
manufacturer’s  ability  to  comply  with 
the  current  energy  conservation 
standards. 

DOE’s  amendments  in  the  January 
2011  TP  Final  Rule  specified  that 
manufacturers  will  not  be  required  to 
^  use  the  test  procedure  provisions  for 
standby  mode  and  off  mode  until  the 
mandatory  January  1,  2015  compliance 
date  of  the  amended  clothes  dryer 
energy  conservation  standards.  (10  CFR 
430.32(h)(3))  The  January  1.  2015 
amended  energy  conservation  standards 
are  based  on  CEF,  which  accounts  for 
.standby  mode  and  off  mode  energy 
consumption.  Because  today’s  proposed 
amendments  would  revi.se  the 
provisions  used  to  measure  standby 
mode  and  off  mode  energy 
consumption,  and  thus  CEF,  DOE 
investigated  how  the  proposed  test 


procedure  amendments  would  affect  the 
amended  energy  conservation  standards 
at  10  CFR  430.32(h)(3).  DOE  believes  the 
proposed  changes  to  the  testing  methods 
for  measuring  standby  mode  and  off 
mode  energy  consumption  do  not  vary 
significantly  from  the  methods  in  the 
amended  DOE  clothes  dryer  test 
procedure  in  appendix  Dl  for  measuring 
standby  power  and  would  not  alter  the 
measured  efficiency.  To  confirm  this 
assertion,  DOE  conducted  testing  on 
four  clothes  dryers  (three  of  which 
minimally  comply  with  the  existing 
energy  conservation  standards) 
according  to  both  the  existing  appendix 
Dl  and  the  proposed  amendments  to 
appendix  Dl  for  standby  mode  and  off 
mode  that  are  based  lEC  Standard  62301 
(Second  Edition).  The  results,  presented 
below  in  Table  III. 19,  show  that  the 
measured  average  standby  power  is  the 
same  using  both  methods. 


Table  111.19 — DOE  Test  Results  To  Evaluate  Effects  of  Proposed  Changes  To  Standby  and  Off  Mode 

Testing  Procedures 


T 


Test  unit 

Average  standby  power  ( W) 

Existing 
appendix  Dl 

Proposed 
appendix  Dl 

1  *  . 

0.97 

0.97 

3*  . 

0.16 

0.16 

14*  . 

0.38 

0.38 

16  . : . 

0.70 

0.70 

*  Minimally  compliant  test  units. 
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Based  on  these  test  results,  DOE 
believes  that  the  proposed  amendments 
to  the  clothes  dryer  test  procedure  for 
standby  mode  and  off  mode  would  not 
alter  the  measured  CEF".  DOE  is, 
therefore,  not  considering  amendments 
to  the  energy  conservation  standards  at 
10  OFR  430.32(h)(.3)  that  must  be  met  on 
January  1,  2015. 

doe’s  proposed  amendments  would 
continue  to  clarify  that  manufacturers 
would  not  be  required  to  use  the 
provisions  relating  to  standby  mode  and 
off  mode  energy  use  to  determine 
compliance  with  the  energy 
con.servation  standard  until  the 
compliance  date  of  the  amended  energy 
con.servation  standards  for  clothes 
dryers  addressing  standby  mode  and  off 
mod<^  energy  use  on  January  1.  2015.  As 
a  result,  the  proposed  test  procedure 
amendments  for  standby  mode  and  off 
mode  would  not  affect  a  manufacturer’s 
ability  to  demonstrate  compliance  with 
the  current  energy  con.servation 
standards. 

G.  Compliance  With  Other  EPC.A 
Requirements 

1.  Test  Burden 

EFCA  requires  that  test  pror:edures 
shall  be  reasonably  designed  to  produce 
te.st  results  which  measure  energy 
efficiency,  energy  use,  or  estimated 
annual  operating  co.st  of  a  covered 
product  during  a  repre.sentative  average 
u.se  cycle  or  period  of  use.  Test 
procedures  must  also  not  be  unduly 
burdensome  to  conduct.  (42  U.S.C. 
r)2‘)3(b){3)) 

DOE  notes  that  the  proposed 
amendments  for  automatic  cycle 
termination,  di.scussed  in  section  in.B.5, 
would  change  the  test  cycle  for 
automatic  cycle  termination  dryers  to 
require  that  a  programmed  automatic 
termination  cycle  be  used  for  the  test 
instead  of  using  the  maximum  timed 
dry  setting.  The  proposed  provision  to 
include  the  cool  down  period  and 
allowing  the  clothes  dryer  to  run  until 
the  completion  of  the  programmed  dry 
cycle  would  likely  be  less  burden.sorne 
than  the  existing  test  procedure  in 
which  the  tester  is  required  to  monitor 
or  make  e.stimates  about  the  KM(]  of  the 
te.st  load  and  potentially  run  multiple 
test  cycles  to  determine  when  to  stop 
the  test  to  achieve  the  desired  final 
KMC.  For  timer  dryers,  the  proposed 
amendments  would  u.se  the  same  basic 
test  method  that  is  currently  specified  in 
the  DOE  test  procedure  in  10  CF’K  part 
430,  subpart  B,  appendix  Dl,  excepit  that 
the  test  cycle  would  be  stopped  w'hen 
the  final  KMC  is  between  1.0  percent 
and  2.5  percent  instead  of  between  2.5 
percent  and  5.0  percent.  DOE  notes  that 


this  would  result  in  a  slightly  longer 
cycle  time,  but  the  additional  time 
would  be  minimal  compared  to  the 
overall  time  to  set  up  and  conduct  the 
test.  For  these  reasons,  DOE  believes 
that  the  amendments  to  more  accurately 
account  for  automatic  cycle  termination 
proposed  in  today’s  NOFR  would  not  be 
unduly  burden.sorne  to  conduct.  DOE 
al.so  notes  that  the  revised  te.st  cycle  for 
automatic  cycle  termination  dryers 
would  produce  a  measured  energy  use 
that  is  more  representative  of  consumer 
use  because  it  directly  measures  tbe 
energy  consumption  of  the  programmed 
automatiulermination  cycle. 

With  regards  to  the  amendments  for 
standby  and  off  mode  j)ower 
consumption.  DOE  concluded  in  the 
January  2011  TP  Final  Ride  tJiat  tlie 
amended  test  procedure  would  produce 
lest  results  that  measure  the  standby 
mode  and  off  mode  power  consumption 
of  covered  products  during  a 
representative  average  u.se  cycle  as  well 
as  annual  energy  consumption,  and  that 
the  te.st  procedure  w'ould  not  be  unduly 
burdensome  to  conduct.  76  FR  972. 

1020  (Jan.  6,  2011).  Today’s  proposed 
amendments  to  the  DOE  clothes  dryer 
test  procedure  for  standby  mode  and  off 
mode  are  based  on  an  updated  version 
of  lEC  Standard  62301,  lEC  Standard 
62301  (Second  Edition),  which  has  been 
the  sidiject  of  significant  review  and 
input  from  interested  parties  and,  thus, 
continues  to  be  an  internationally 
accepted  test  standard  for  measuring 
standby  mode  and  off  mode  jiower 
consumption.  As  discussed  in  .section 
IIl.O  of  this  notice,  D(1E  believes  that  the 
provisions  of  1EC>  Standard  62301 
(Second  Edition)  that  it  pfopo.ses  to 
incorporate  by  reference  through  today’s 
NOI’R  provide  a  means  to  measure 
power  consumption  with  greater 
accuracy  and  repeatability  than  the 
provisions  from  lEC  Standard  62301 
(First  Edition)  that  w'ere  adopted  in  the 
January  2011  TP  Final  Rule.  DOE 
tentatively  concludes  that  today’s 
proposed  amendments  would  al.so 
provide  measurements  representative  of 
average  consumer  use  of  the  product 
under  test.  DOE  also  notes  that 
interested  parties  have  commented  that 
the  testing  methods  in  lEC  Stamlard 
62301  (Second  EditionJ  would  not  be 
unduly  burdensome  to  conduct.  77  FR 
28805,  28812  (May  16,  2012);  76  FR 
58346,  58350  (Sept.  20,  2011);  77  FR 
13888,  13893  (March  7.  2012).  The 
potential  for  increased  test  burden  for 
certain  power  consumption 
measurements  is  also  offset  by  more 
reasonable  reijuirements  for  testing 
equipment,  while  maintaining 
measurement  accuracy  deemed 


acceptable  and  practical  by  voting 
members  for  IE(]  Standard  62301 
(Second  Edition).  For  these  reasons, 

DOE  tentatively  concludes  that  the 
amended  test  procedures  propo.sed  in 
today’s  NOPK  would  produce  test 
results  that  measure  tbe  standby  mode 
and  off  mode  power  consumption 
during  repre.sentative  use,  and  that  the 
test  procedures  would  not  be  unduly 
burdensome  to  conduct. 

2.  Certification  Reipiirernents 

42  U.S.C.  6299  et  seq.  authorizes  DOE 
to  enforce  compliaiu;e  wdth  the  energy 
and  water  conservation  standards 
established  for  certain  consumer 
products.  On  March  7,  2011.  the 
Department  revi.sed,  consolidated,  and 
.streamlined  its  existing  certification, 
compliance,  and  enforcement 
regulations  for  certain  consumer 
products  and  commercial  and  industrial 
equipment  covered  under  EPCA, 
including  clothes  dryers.  76  FR  12422. 
These  regulations  are  codified  in  10  (^FR 
429.21  (residential  clothes  dryers). 

The  certification  requirements  for 
residential  clothes  dryers  consist  of  a 
sampling  plan  for  selection  of  units  for 
testing  and  requirements  for 
certification  reports.  Because  DOE 
introduced  a  new  metric  (CEI*’)  in  the 
January  2011  TP  F’inal  Rule,  DOE 
proposes  to  amend  the  provisions  in  10 
CFR  429.21  (a)(2)  to  include  CEF',  along 
with  the  existing  measure  of  EF,  in  the 
list  of  metrics  for  which  consumers 
would  favor  higher  values.  DOE  is 
proposing  to  amend  the  reporting 
requirements  in  10  CFR  429.21(b)(2)  to 
njquire  manufacturers,  when  using 
eillier  appendix  D  or  Dl,  to  [irovide  an 
indication  if  the  clothes  dryer  has 
automatic  termination  controls  and  also 
to  report  the  hourly  Btu  rating  of  the 
burner  for  gas  clothes  dryers.  [JOE  is 
also  projiosiiig  to  amend  10  (]FR 
429.21(b)(2)  to  require  manufacturers, 
wben  using  appendix  Dl.  to  include  tbe 
('.EF'  and  to  list  the  cycle  setting 
.selections  for  the  energy  lest  cycle  as 
recorded  in  the  proposed  .section  3.4.7 
of  appendix  Dl  for  each  basic  model. 

3.  Compliance  Date  of  Any  F’inal 
Amended  Te.st  Prot;edures 

As  stated  in  section  I,  DOE  test 
procedures  for  clothes  dryers  are  set 
forth  in  appendices  D  and  Dl  in  10  CT'R 
part  430  subpart  B.  This  propo.sal 
de.scribes  amendments  to  both 
appendices.  Pursuant  to  42  U.S.C. 
6293(c)(2),  effective  180  days  after  DOE 
prescribes  or  establishes  a  new  or 
amended  test  procedure,  manufacturers 
must  make  repre.sentation.s  of  energy 
efficiency  using  that  new  or  amended 
te.st  procedure.  Therefore,  effective  180 
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days  after  the  promulgation  of  any  final 
amendments  to  the  test  procedure  based 
on  this  proposal,  manufacturers  must 
make  representations  of  energy 
efficiency,  including  certifications  of 
compliance,  using  either  appendix  D  or 
appendix  Dl.  Manufacturers  must  use  a 
single  appendix  for  all  representations, 
including  certifications  of  compliance, 
and  may  not  use  appendix  D  for  certain 
representations  and  appendix  IJl  for 
other  representations.  See  DOF’s 
existing  guidance  on  this  topic  for 
additional  information,  available  at: 
http:/ /ww’wl  .eere.energy.gov/buildings/ 
appliance  standards/ pdf s/tp Jaq_2012- 
06-29.pdf.  Compliance  with  DOE’s 
amended  standards  for  clothes  dryers, 
and  corresponding  u.se  of  the  test 
procedures  at  Appendix  Dl  for  all 
representations,  including  certifications 
of  compliance,  is  required  as  of  January 
1.  201.‘i.  (76  FR  52852  (Aug.  24.  201  Ij, 

76  FR  52854  (Aug.  24.  2011)) 

IV.  Procedural  Issues  and  Regulatory 
Review 

A.  Review  Under  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  determined  that  test  procedure 
rulemakings  do  not  constitute 
"significant  regulatory  actions”  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  58  FR 
51735  (Oct.  4,  3993).  Accordingly,  this 
action  was  not  subject  to  review  under 
the  Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  in  the  Office  of  Management  and 
Budget  (OMB). 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  preparation 
of  a  regulatory  flexibility  analysis  (RFA) 
for  any  rule  that  by  law  must  he 
proposed  for  public  comment,  unless 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  required  by 
Executive  Order  13272,  “Proper 
fkmsideration  of  Small  Entities  in 
Agency  Rulemaking,"  67  FR  53461 
(August  16,  2002),  DOE  published 
procedures  and  policies  on  February  19, 
2003,  to  ensure  that  the  potential 
impacts  of  its  rules  on  small  entities  are 
properly  considered  during  the 
rulemaking  process.  68  FR  7990.  DOE’s 
procedures  and  policies  may  be  viewed 
on  the  Office  of  the  General  Counsel’s 
Web  site  {http://energy.gov/gc/office- 
general-counsel).  DOE  reviewed  today’s 
NOPR  under  the  provisions  of  the 
Regulatory  Flexibility  Act  and  the 


procedures  and  policies  published  on 
February  19,  2003. 

In  conducting  this  review,  DOE  first 
determined  the  potential  number  of 
affected  small  entities.  The  Small 
Business  Administration  (SBA) 
considers  an  entity  to  be  a  small 
business  if,  together  with  its  affiliates,  it 
employs  fewer  than  the  threshold 
number  of  workers  specified  in  13  (]FR 
part  121  according  to  the  N(jrth 
American  Industry  Classification 
System  (NAICS)  codes.  The  SBA’s  Table 
of  Size  Standards  is  available  at: 
http://www.sba. gov/idc/groups/puhlic/ 
documents/sba  homepage/  ^ 
sen'  sstd_tablepdf.pdf.  The  threshold 
number  for  NAICS  classification 
335224,  Household  Laundry  Equipment 
Manufacturing,  which  includes  clothes 
dryer  manufacturers,  is  1 ,000 
employees. 

As  di.scussed  in  the  January  201 1  TP 
Final  Rule,  DOE  noted  that  most  of  the 
manufacturers  supplying  clothes  dryers 
are  large  multinational  corporations.  As 
part  of  the  most  recent  energy 
conservation  standards  rulemaking  for 
residential  clothes  dryers,  DOE 
requested  comment  on  whether  there 
are  any  manufacturer  subgroups, 
including  potential  small  businesses, 
that  it  .should  consider  for  its  analy.ses. 
DOE  did  not  receive  any  cornnients 
regarding  whether  there  are  any 
residential  clothes  dryer  manufacturers 
that  would  be  considered  small 
businesses.  DOE  then  conducted  a  more 
focused  inquiry  of  the  companies  that 
could  be  small  busine.ss  manufacturers 
of  products  covered  by  this  rulemaking. 
During  its  market  survey,  DOE  used  all 
available  public  information  to  identify 
potential  small  manufacturers.  DOE’s 
re.search  included  the  AHAM 
membership  directory,  product 
databases  (the  AHRI,  AHAM,  (iEC,  and 
ENERGY  STAR  databases),  individual 
company  Web  sites,  and  the  SBA 
dynamic  small  business  search  ”  to  find 
potential  small  business  manufacturers. 
D(3E  also  asked  interested  parties  and 
industry  representatives  if  they  w'ere 
aware  of  any  other  small  busine.ss 
manufacturers  during  manufacturer 
interviews  conducted  and  at  DOE  public 
meetings  for  the  energy  conservation 
standards  rulemakings.  DOE  akso 
contacted  various  companies,  as 
necessary,  to  determine  whether  they 
met  the  SBA’s  definition  of  a  small 
business  manufacturer  of  covered 
residential  clothes  dryers.  DOE  screened 
out  companies  that  did  not  offer 
products  covered  by  this  rulemaking. 


' '  A  .sRnrchabIc  databaso  of  certified  Kmall 
businesses  is  available  online  at:  http:// 
dsbs.sba.jiov/dshs/search/dspjishs.cfm. 


did  not  moQt  the  definition  of  a  “small 
busine.ss,”  or  are  foreign  owned  and 
operated. 

DOE  initially  identified  at  lea.st  14 
manufacturers  of  residential  clothes 
dryers  that  sold  products  in  the  United 
States.  DOE  determined  that  13  of  these 
companies  exceeded  the  SBA’s 
iiiaximum  number  of  employees  or  were 
foroign-owned  and  operated.  Thus,  DOE 
identified  only  one  potential  small 
busine.ss  manufacturer  of  residential 
clothes  dryers.  DOE  could  not  locate 
this  manufacturer  on  the  dynamic  small 
busine.ss  search  on  the  SBA  Web  site, 
but  DOE  nonetheless  considered  the 
economic  impacts  of  the  proposed  test 
procedure  amendments  on  this  potential 
small  busine.ss  manufacturer. 

As  di.scu.ssed  in  section  III.G.O,  DOE 
does  not  believe  the  proposed  active 
mode  test  procedure  amendments  in 
today’s  NOPR  to  more  accurately 
measure  the  effects  of  automatic  cycle 
termination  would  result  in  any  added 
test  burden  on  manufacturers  as 
compared  to  the  current  DOE  clothes 
dryer  test  procedure  in  10  CFR  part  430, 
subpart  B,  appendix  Dl.  DOE  is  not 
proposing  to  require  any  additional  te.st 
instruments  or  significantly  different 
active  mode  testing  methods  and 
conditions  that  would  require 
additional  time  for  testing.  For  standby 
mode  and  off  mode,  DOE  believes  that 
the  propo.sed  te.st  procedure 
amendments  presented  in  section  0 
would  not  repre.sent  a  significant 
economic  impact.  DOE  notes  that 
industry-standard  instruments,  such  as 
the  Yokogawa  WT210/WT230  digital 
power  meter,  that  meet  the  standby 
mode  and  off  mode  requirements  of  the 
current  DOE  clothes  dryer  test 
procedure  in  10  CFR  part  430,  subpart 
B,  appendix  Dl,  also  meet  the 
requirements  of  the  propo.sed 
amendments  for  standby  mode  and  off 
mode  in  today’s  NOPR.  DOE  also  notes 
that  the  duration  of  a  standby  mode  or 
off  mode  test  period  using  the  current 
test  procedure  in  appendix  Dl  is  40  to 
50  minutes.  As  discussed  in  section  0, 
DOE  recognizes  that  the  test  duration 
using  the  proposed  standby  and  off 
mode  test  procedure  may  range  from  15 
minutes  to  3  hours  depending  on  the 
stability  of  the  measured  power 
consumption.  However,  ba.sed  on  DOE’s 
testing  of  four  clothes  dryers  from 
different  manufacturers,  DOE  expects 
the  test  duration  using  the  proposed 
standby  and  off  mode  test  procedure  to 
be  approximately  30  to  45  minutes  for 
most  clothes  dryers.  In  addition,  DOE 
notes  that  most  third  party  testing 
laboratories  already  use  these  or  similar 
industry-standard  power  meters  for 
clothes  dryer  testing.  As  a  result,  if  the 
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small  manufacturer  decides  to  use  a 
third  party  testing  laboratory,  DOE 
believes  there  would  be  a  minimal,  if 
any,  increase  in  cost  for  standby  mode 
and  off  mode  testing. 

For  these  reasons,  DOE  certifies  that 
the  proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  DOE  has  not  prepared  a 
regulatory  flexibility  analysis  for  this 
rulemaking.  DOE  seeks  comment  on  the 
certification  set  forth  above,  and  will 
transmit  the  certification  and  supporting 
statement  of  factual  basis  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA  for 
review  under  5  U.S.C.  603(b). 

C.  Review  Under  the  Paperwork 
Reduction  Act  of  1995 

Manufacturers  of  clothes  dryers  must 
certify  to  DOE  that  their  products 
comply  with  any  applicable  energy 
conservation  standards.  In  certifying 
compliance,  manufacturers  must  test 
their  products  according  to  the  DOE  test 
procedures  for  clothes  dryers,  including 
any  amendments  adopted  for  those  test 
procedures.  DOE  has  established 
regulations  for  the  certification  and 
recordkeeping  requirements  for  all 
covered  consumer  products  and 
commercial  equipment,  including 
clothes  dryers.  (76  FR  12422  (March  7, 
2011).  The  collection-of-information 
requirement  for  the  certification  and 
recordkeeping  is  subject  to  review  and 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  (PRA).  This  requirement 
has  been  approved  by  OMB  under  OMB 
control  number  1910-1400.  Public 
reporting  burden  for  the  certification  is 
estimated  to  average  20  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  .sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Notwith.standing  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  (Control  Number. 

D.  Review  Under  the  Nation(d 
Environmental  Policy  Act  of  1969 

In  this  proposed  rule,  DOPi  is  adopting 
test  procedure  amendments  that  it 
expects  will  be  used  to  develop  and 
implement  future  energy  conservation 
standards  for  clothes  dryers.  DOE  has 
determined  that  this  nde  falls  into  a 
cla.ss  of  actions  that  are  categorically 
excluded  from  review  under  the 
National  Environmental  Policy  Act  of 


1969  (42  U.S.C.  4321  et  seq.)  and  DOE’s 
implementing  regulations  at  10  CFR  part 
1021.  Specifically,  this  proposed  rule 
would  amend  the  existing  test 
procedures  without  affecting  the 
amount,  quality  or  distribution  of 
energy  usage,  and,  therefore,  would  not 
result  in  any  environmental  impacts. 
Thus,  this  rulemaking  is  covered  by 
Categorical  Exclusion  A5  under  10  CFR 
part  1021,  subpart  D,  which  applies  to 
any  rulemaking  that  interprets  or 
amends  an  existing  rule  without 
changing  the  environmental  effect  of 
that  rule.  Accordingly,  neither  an 
environmental  as.sessment  nor  an 
environmental  impact  statement  is 
required. 

E.  Review  Under  Executive  Order  13132 

Executive  Order  13132,  “Federalism,” 
64  P’R  43253  (August  4,  1999)  imposes 
certain  requirements  on  agencies 
formulating  and  implementing  policies 
or  regulations  that  preempt  State  law  or 
that  have  Federalism  implications.  The 
Executive  Order  requires  agencies  to 
examine  the  con.stitutional  and  statutory 
,  authority  supporting  any  action  that 
would  limit  the  policymaking  discretion 
of  the  States  and  to  carefully  assess  the 
necessity  for  such  actions.  The 
Executive  Order  also  requires  agencies 
to  have  an  accountable  process  to 
ensure  meaningful  and  timely  input  by 
.State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  Federalism  implications.  On 
March  14,  2000,  DOE  published  a 
statement  of  policy  describing  the 
intergovernmental  consultation  process 
it  will  follow  in  the  development  of 
such  regulations.  63  P'R  13733. DOE  has 
examined  this  proposed  rule  and  has 
determined  that  it  would  not  have  a 
substantial’direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  EPCA  governs  and 
prescribes  Federal  preemption  of  .State 
regulations  as  to  energy  conservation  for 
the  [)roducts  that  are  the  subject  of 
today’s  propo.sed  rule.  States  can 
petition  DOP]  for  exemption  from  such 
preemption  to  the  extent,  and  ba.sed  on 
criteria,  set  forth  in  EPCA.  (42  U.S.C^ 
6297(d))  No  further  action  is  required  by 
Executive  Order  13132. 

F.  Review  Under  Executive  Order  12988 

Regarding  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  “Civil  justice 
Reform,”  61  FR  4729  (Feh.  7,  1996), 
imposes  on  P’ederal  agencies  the  general 
duty  to  adhere  to  the  following 


requirements:  (1)  Eliminate  drafting 
errors  and  aulbiguity;  (2)  write 
regulations  to  minimize  litigation;  (3) 
provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
.standard;  and  (4)  promote  simplification 
and  burden  reduction.  Section  3(b)  of 
Executive  Order  12988  specifically 
requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (3)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  Issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  .sections  3(a)  and  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  proposed 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

C.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  requires 
each  Federal  agency  to  assess  the  effects 
of  Federal  regulatory  actions  on  State, 
local,  and  Tribal  governments  and  the 
private  .sector.  Pub.  L.  104-4,  sec.  201 
(codified  at  2  U.S.C.  1331).  For  a 
proposed  regulatory  action  likely  to 
result  in  a  rule  that  may  cause  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  .sector  of  $100  million  or  more 
in  any  one  year  (adjusted  annually  for 
inflation),  .section  202  of  UMRA  requires 
a  Federal  agency  to  publish  a  written 
statement  that  estimates  the  resulting 
costs,  benefits,  and  other  effects  on  the 
national  economy.  (2  U..S.C.  1332(a),  (b)) 
The  UMRA  also  requires  a  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  of  .State,  local,  and  Tribal 
governments  on  a  proposed  “significant 
intergovernmental  mandate,”  and 
requires  an  agency  plan  for  giving  notice 
and  opportunity  for  timely  input  to 
potentially  affected  small  governments 
before  establishing  any  requirements 
that  might  significantly  or  uniquely 
affect  .small  governments.  On  March  18, 
1997,  DOE  published  a  .statement  of 
policy  on  its  process  for 
intergovernmental  consultation  under 
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UMRA.  62  FR  12820;  also  available  at 
http:/ /energy. gov/gc/office-g^^neral- 
counsel.  DOF  examined  today’s 
proposed  rule  according  to  DMRA  and 
its  statement  of  policy  and  determined 
that  the  rule  contains  neither  an 
intergovernmental  mandate,  nor  a 
mandate  that  may  result  in  the 
expenditure  of  $100  million  or  more  in 
any  year,  so  these  requirements  do  not 
apply.. 

//.  Review  Under  the  Treasury'  and 
General  Government  Appropriations 
Act,  1999 

Section  654  of  the  Treasury  and 
Genercil  Government  Appropriations 
Act,  1999  (Puh.  L.  105-277)  rtjquires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any  rule 
that  may  affect  family  well-being.  This 
rule  would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 

A.ssessment. 

1.  Review  Under  Executive  Order  12630 

DOE  has  determined,  under  Executive 
Order  12630,  “Governmental  Actions 
and  Interference  w'ith  Con.stitutionally 
Protected  Property  Rights”  53  FR  8859 
{March  18, 1988),  that  this  regulation 
would  not  result  in  any  takings  that 
might  require  compensation  under  the 
Fifth  Amendment  to  the  U.S. 
Constitution. 

/.  Review  Under  the  Treasury  and 
Genera]  Government  Appropriations 
Act.  2001 

Section  515  of  the  Treasury  and 
General  Government  Appropriations 
Act,  2001  (44  LI.S.C.  3516  note)  provides 
for  agencies  to  review  most 
disseminations  of  information  to  the 
public  under  guidelines  established  by 
each  agency  pursuant  to  general 
guidelines  i.ssued  by  OMB..OMB’s 
guidelines  were  published  at  67  FR 
8452  (Feb.  22,  2002),  and  DOE’s 
guidelines  were  published  at  67  FR 
62446  (Oct.  7,  2002).  DOE  has  reviewed 
today’s  proposed  rule  under  the  OMB 
and  DOE  guidelines  and  has  concluded 
that  it  is  consistent  with  applicable 
policies  in  those  guidelines. 

K.  Review  Under  Executive  Order  13211 

Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,”  66  FR  28355  (May 
22,  2001),  requires  Federal  agencies  to 
prepare  and  submit  to  OMB,  a 
Statement  of  Energy  Effects  for  any 
proposed  significant  energy  action.  A 
“significant  energy  action”  is  defined  as 


any  action  by  an  agency  that 
promulgated  or  is  expected  to  lead  to 
promulgation  of  a  final  rule,  and  that: 

(1)  Is  a  significant  regulatory  action 
under  Executive  Order  12866,  or  any 
succe.s.sor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy;  or 
(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For 
any  proposed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  advers()  effects  on 
energy  supply,  distribution,  or  use 
should  the  proposal  be  implemented, 
and  of  reasonable  alternatives  to  the 
action  and  their  expected  benefits  on 
energy  supply,  distribution,  and  use. 

Today’s  action  to  amend  the  test 
procedure  for  measuring  the  energy 
efficiency  of  clothes  dryers  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  Moreover,  it 
would  not  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  nor  has  it  been  designated  as 
a  significant  energy  action  by  the 
Administrator  of  OIRA.  Therefore,  it  is 
not  a  significant  energy  action,  and, 
accordingly,  DOE  has  not  prepared  a 
Statement  of  Energy  Effects. 

L.  Review  Under  Section  32  of  the 
Federal  Energv  Administration  Act  of 
1974 

Under  section  301  of  the  DOE 
Organization  Act  (Pub.  L.  95-91),  DOE 
must  comply  with  .section  32  of  the 
Federal  Energy  Administration  Act  of 
1974  (Pub.  L.  9.3-275),  as  amended  by 
the  Federal  Energy  Administration 
Authorization  Act  of  1977  (FEAA;  Pub. 

L.  9.5-70)  (15  U.S.C.  788).  Section  32 
e.ssentially  provides  that,  where  a  rule 
authorizes  or  requires  use  of  commercial 
standards,  the  rulemaking  must  inform 
the  public  of  the  use  and  background  of 
such  standards.  In  addition,  .section 
32(c)  requires  DOE  to  consult  with  the 
Attorney  General  and  the  Chairman  of 
the  Federal  Trade  Commission  (FTC) 
concerning  the  impact  of  the 
commercial  or  industry  standards  on 
competition. 

The  proposed  rule  incorporates 
te.sting  methods  contained  in  the 
commercial  standard,  lEC  Standard 
62301,  “Household  electrical 
appliance.s — Measurement  of  standby 
power,”  Edition  2.0,  2011-01.  DOE  has 
evaluated  this  standard  and  is  unable  to 
conclude  whether  it  fully  complies  with 
the  requirements  of  section  32(b)  of  the 
FEAA,  i.e.,  whether  it  was  developed  in 
a  manner  that  fully  provides  for  public 
participation,  comment,  and  review. 
DOE  will  consult  with  the  Attorney 
General  and  the  Chairman  of  the  ITC 
about  the  impact  on  competition  of 


using  the  methods  contained  in  this 
standard  and  will  address  any  concerns 
when  it  publishes  a  response  to  the 
public  comments  on  tbis  NOPR. 

V.  Public  Participation 

A.  Attendance  at  Public  Meeting 

The  time,  date  and  location  of  the 
public  meeting  are  li.sted  in  the  DATES 
and  ADDRESSES  sections  at  the  beginning 
of  this  document.  If  you  plan  to  attend 
the  public  meeting,  please  notify  Ms. 
Brenda  Edwards  at  (202)  586-2945  or 
Brenda.Edwards@eo.doe.gov.  Please 
note  that  foreign  nationals  visiting  DOE 
Headquarters  are  subject  to  advance 
security  screening  procedures.  Any 
foreign  national  wishing  to  participate 
in  the  meeting  should  advise  DOE  as 
soon  as  possible  by  contacting  Ms. 
Edwards  to  initiate  the  neces.sary 
procedures.  Please  aLso  note  that  those 
wishing  to  bring  laptops  into  the 
Forrestal  Building  will  be  required  to 
obtain  a  property  pass.  Visitors  should 
avoid  bringing  laptops,  or  allow  an  extra 
45  minutes.  Persons  can  attend  the 
public  meeting  via  webinar. 

In  addition,  you  can  attend  the  public 
meeting  via  webinar.  Webinar 
registration  information,  participant 
in.structions,  and  information  about  the 
capabilities  available  to  webinar 
participants  will  be  published  on  DOE’s 
Web  site  https:// 
ww'wl  .gotomeeting.com/register/ 
903943753.  Participants  are  responsible 
for  ensuring  their  systems  are 
compatible  with  the  webinar  software. 

B.  Procedure  for  Submitting  Prepared 
General  Statements  for  Distribution 

Any  person  who  has  plans  to  present 
a  prepared  general  statement  may 
request  that  copies  of  his  or  her 
statement  be  made  available  at  the 
public  meeting.  Such  persons  may 
submit  requests,  along  with  an  advance 
electronic  copy  of  their  statement  in 
PDF  (preferred),  Microsoft  Word  or 
Excel,  WordPerfect,  or  text  (ASCII)  file 
format,  to  the  appropriate  address 
shown  in  the  ADDRESSES  section  at  the 
beginning  of  this  notice.  The  request 
and  advance  copy  of  statements  must  be 
received  at  least  one  week  before  the 
public  meeting  and  may  be  emailed, 
hand-delivered,  or  sent  by  mail.  DOE 
prefers  to  receive  requests  and  advance 
copies  via  email.  Please  include  a 
telephone  number  to  enable  DOE  staff  to 
make  a  follow-up  contact,  if  needed. 

C.  Conduct  of  Public  Meeting 

DOE  will  designate  a  DOE  official  to 
preside  at  the  public  meeting  and  may 
also  use  a  professional  facilitator  to  aid 
discussion.  The  meeting  will  not  be  a 
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judicial  or  evidentiary-typo  public; 
hearing,  but  DOE  will  (conduct  it  in 
accordance  with  section  ,836  of  EPt'.A 
(42  6306).  A  court  reporter  will 

be  present  to  rec;ord  the  proceedings  and 
prepare  a  transcript.  DOE  re.serves  the 
right  to  schedule  the  order  of 
presentations  and  to  establish  the 
procedures  governing  the  conduct  of  the 
public  meeting.  After  the  public 
meeting,  interested  parties  may  submit 
further  commcmts  on  the  proccuHlings  as 
well  as  on  any  aspect  of  the  ruhmiaking 
until  the  end  of  the  comment  period. 

The  public  mcieting  will  be  conducted 
in  an  informal,  conference  style.  DOE 
will  present  summaries  of  comments 
received  before  the  public  meeting, 
allow  lime  for  preparcid  general 
statements  by  participants,  and 
cjncourage  all  interested  parties  to  share 
their  vic;w's  on  issues  affecting  this 
rulemaking.  Each  participant  will  be 
allowed  to  makf;  a  general  statement 
(within  time  limits  determintKl  by  DOE), 
before  the  discussion  of  specific  topics. 
DOE  will  permit,  as  time  permits,  other 
participants  to  comment  briefly  on  any 
general  statements. 

At  the  (md  of  all  prepared  statements 
on  a  topic,  DOE  will  permit  participants 
to  clarify  their  statements  briefly  and 
comment  on  .statements  made  by  others. 
Participants  should  be  prepared  to 
answer  qucjstions  by  DOE  and  by  other 
participants  concerning  the.se  issues. 
DOE  representatives  may  also  ask 
que.stions  of  participants  concerning 
other  matters  relevant  to  this 
rulemaking.  The  official  conducting  the 
juiblic  meeting  will  accept  additional 
comments  or  questions  from  thosti 
attending,  as  time  permits.  The 
presiding  official  will  announce  any 
further  procedural  rides  or  modification 
of  the  above  procedures  that  may  be 
needed  for  the  proper  conduct  of  the 
public  meeting. 

A  transcript  of  the  public  meeting  wall 
be  included  in  the  docket,  which  can  be 
viewed  as  described  in  the  Docket 
section  at  the  beginning  of  this  notice. 

In  addition,  any  person  may  buy  a  copy 
of  the  transcript  from  the  transraibing 
reporter. 

D.  Submission  of  ('.omments 

IKJE  will  accept  comments,  data,  and 
information  regarding  this  propo.siid 
rule  before  or  after  the  public  meeting, 
but  no  later  than  the  date  provided  in 
the  DATES  section  at  the  beginning  of 
this  proposed  rule.  Interested  parties 
may  submit  comments  using  any  of  the 
methods  described  in  the  ADDRESSES 
section  at  the  beginning  of  this  notic:e. 

.Submitting  comments  via 
regulations.gov.  The  regulations.gov 
web  page  will  require  you  to  provide 


your  name  and  contact  information. 

Your  contact  information  will  not  be 
publicly  viewable  except  for  your  first 
and  last  names,  organization  name  (if 
any),  and  submitter  representative  name 
(if  any).  If  your  comment  is  not 
processeil  properly  because  of  teclinical 
difficulties,  DDE  wall  use  this 
information  to  contact  you.  If  DOE 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  DOE  may  not  be 
able  to  consider  your  comment. 

However,  your  contact  information 
will  be  publicly  viewable  if  you  include 
it  in  the  comment  or  in  any  documents 
attached  to  your  comment.  Any 
information  that  you  do  not  want  to  be 
publicly  viewable  should  not  be 
included  in  your  comment,  nor  in  any 
document  attached  to  your  comment. 

Do  not  submit  to  regulations.gov 
information  for  which  disclosure  is 
restricted  by  statute,  such  as  trade 
.secrets  and  commercial  or  financial 
information  (hereinafter  referred  to  as 
Confidential  business  Information 
(CBI)).  Comments  submitted  through 
regulations.gov  cannot  be  claimed  as 
C.BI.  Comments  received  through  the 
Web  site  will  waive  any  CBI  claims  for 
the  information  submitted.  For 
information  on  submitting  C.BI,  see  the 
Confidential  Business  Information 
.section  below. 

DOE  processes  submissions  made 
tlirough  regulatinns.gov  before  posting. 
Normally,  comments  will  be  posted 
within  a  few'  days  of  being  submitted. 
However,  if  large  volumes  of  comments 
are  being  jiroce.ssed  simidtaneously, 
your  comment  may  not  be  viewable  for 
up  to  several  weeks.  I’lea.se  keep  the 
comment  tracking  number  that 
regulations.gov  provides  after  you  have 
.succe.ssfully  uploaded  your  comment. 

Submitting  comments  via  email,  hand 
deliver}',  or  mail.  Comments  and 
documents  submitted  via  email,  hand 
delivery,  or  mail  also  will  be  posted  to 
regulations.gov.  If  you  do  not  want  your 
personal  contact  information  to  be 
publicly  viewable,  do  not  include  it  in 
your  comment  or  any  accompanying 
documents.  Instead,  provide  your 
r;ontact  information  on  a  cover  lettiir. 
Include  your  first  and  last  names,  email 
address,  telephone  number,  and 
optional  mailing  addre.ss.  The  cover 
letter  will  not  be  publicly  viewable  as 
long  as  it  does  not  include  any 
comments. 

Include  contact  information  each  time 
you  submit  comments,  data,  documents, 
and  other  information  to  DOE.  If  you 
submit  via  mail  or  hand  delivery,  plea.se 
provide  all  items  on  a  CD,  if  feasible.  It 
is  not  necessary  to  submit  printed 


copies.  No  facsimiles  (faxes)  w'ill  be 
accefited. 

Comments,  data,  and  other 
information  submitted  to  DOE 
electronically  should  be  provided  in 
PDF  (preferred),  Microsoft  Word  or 
Excel,  WordPerfect,  or  text  (AS(^ll)  file- 
format.  Provide  documents  that  are  not 
secured,  written  in  English  and  are  free 
of  any  defects  or  viruses.  Documents 
should  not  contain  special  characters  or 
any  form  of  encryption  and,  if  possible, 
they  should  carry  the  ele(;tronic 
signature  of  the  author. 

(Campaign  form  letters.  Please  suhmit 
campaign  form  letters  by  the  originating 
organization  in  batches  of  between  .60  to 
.600  form  letters  per  PDF  or  as  one  form 
letter  with  a  list  of  supporters’  names 
compiled  into  one  or  more  PDFs.  This 
reduces  comment  processing  and 
posting  time. 

(Confidential  Business  Information. 
According  to  10  CFR  1004.11,  any 
{terson  submitting  information  that  he 
or  she  believes  to  be  confidential  and 
exempt  by  law'  from  public  disclosure 
should  submit  via  email,  postal  mail,  or 
hand  ilelivery  two  well-marked  copies: 
one  copy  of  the  document  marked 
confidential  including  all  the 
information  believed  to  be  confidential, 
and  one  copy  of  the  document  marked 
non-confidential  with  the  information 
believed  to  be  confidential  deleted. 
Submit  these  documents  via  email  or  on 
a  CD,  if  feasible.  DOE  will  make  its  own 
determination  about  the  confidential 
status  of  the  information  and  treat  it 
according  to  its  determination. 

Factors  of  interest  to  DOE  when 
evaluating  requests  to  treat  submitted 
information  as  confidential  include:  (1) 
A  description  of  the  items;  (2)  whether 
and  w;hy  such  items  are  customarily 
treated  as  confidential  w'ithin  the 
industry;  (3)  whether  the  information  is 
generally  known  by  or  available  from 
other  sources;  (4)  whether  the 
information  has  previously  been  made 
available  to  others  without  obligation 
concerning  its  confidentiality;  (6)  an 
exjilanation  of  the  competitive  injury  to 
the  submitting  person  w'hich  would 
residl  from  public  disclosure;  (6)  when 
such  information  might  lose  its 
confidential  character  due  to  the 
pas.sage  of  time;  and  (7)  w'hy  disclosure 
of  the  information  would  be  contrarv  to 
the  public  intere.st. 

It  is  doe’s  policy  that  all  comments 
may  he  included  in  the  public  docket, 
without  change  andas  received, 
including  any  personal  information 
provided  in  the  comments  (except 
information  deemed  to  be  exempt  from 
public  di.sclosnre). 
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E.  Issues  on  Which  DOE  Seeks  Comment 

Although  DOE  welcome.s  comments 
on  any  aspect  of  this  proposal,  DOE  is 
particularly  interested  in  receiving 
comments  and  views  of  interested 
parties  on  the  following  issues: 

1.  Test  Load 

DOE  seeks  comment  on  the  proposal 
to  continue  using  the  DOE  test  load  to 
maintain  repeatability  and 
reproducibility.  DOE  welcomes 
additional  data  on  the  test-to-test 
repeatability  and  lab-to-lab 
reproducibility  of  both  the  DOE  and 
lEC/AHAM  test  load.  (See  section 
ni.B.5) 

2.  Automatic  Cycle  Termination  Te.st 
Cycle 

DOE  seeks  comment  on  the  proposed 
amendments  to  more  accurately 
measure  the  effects  of  automatic  cycle 
termination.  DOE  specifically  requests 
comment  on  the  proposed  maximum 
aliowahle  final  RMC  of  2  percent  using 
the  DOE  test  load.  DOE  further  seeks 
comment  on  the  proposed  test  cycle 
program  settings,  temperature  settings, 
and  dryness  level  settings.  DOE  also 
requests  comment  and  additional  test 
data  on  the  proposed  field  use  factor  of 
0.80  for  automatic  cycle  termination 
clothes  dryers.  (See  section  in.B.5) 

3.  Timed  Dry  Test  Cycle 

DOE  seeks  t;omment  on  the  proposed 
test  method  for  timer  dryers.  In 
particular,  DOE  welcomes  comment  on 
the  proposed  final  RMC  range  of  1.0 
percent  to  2.5  percent  with  the 
normalization  of  the  per-cycle  energy 
consumption  to  represent  the  energy 
consumption  required  to  dry  the  test 
load  to  4-percent  RMC  changed  to 
represent  the  new  target  RMC  of  2 
percent.  DOE  also  seeks  comment  on  the 
continued  use  of  the  1.18  field  use 
factor  in  the  per-cycle  energy 
consumption  calculation  for  timer 
dryers.  DOE  welcomes  comment  on  the 
determination  to  not  measure  the  cool¬ 
down  period  for  the  timed  dry  test  cycle 
due  to  the  associated  test  burden  and 
difficulties  with  determining  the 
appropriated  timed  dry  cycle  time.  DOE 
also  welcomes  comment  on  the 
proposed  amendment  to  clarify  that  the 
clothes  dryer  should  not  be  stopped 
intermittently  in  the  middle  of  the 
timed  dry  test  cycle  for  any  rea.son.  (See 
section  III.B.S) 

4.  Characteristics  of  Water  for  Wetting 
Test  Load 

DOE  welcomes  comment  on  the 
determination  to  not  propose 
amendments  to  include  requirements 
for  the  chararrteristics  of  the  water 


supply  used  for  wetting  the  test  load 
prior  to  the  test  cycle.  DOE  welcomes 
additional  data  evaluating  the 
repeatability  and  reproducibility  of  test 
results  using  both  appendix  Dl  water 
and  water  modified  according  to  the 
requirements  in  lEC  Standard  61121. 

(S’ee  section  1II.B.4) 

5.  Incorporation  by  Refereiu;e  of  lEC 
Standard  62301  (Second  Edition) 

DOE  invites  comment  on  the 
adequacy  of  IE(',  Standard  62301 
(Second  Edition)  to  measure  standby 
mode  and  off  mode  power  consumption 
for  clothes  dryers,  and  the  suitability  of 
incorporating  into  DOE  regulations  the 
following  specific  provisions  from  lEC 
Standard  62301  (Second  Edition): 
section  4  (“General  conditions  for 
measurements”),  paragraph  4.2,  “Test 
room,”  paragraph  4.3.2,  “Supply  voltage 
waveform,”  and  paragraph  4.4,  “Power 
measuring  instruments,”  and  section  .5 
(“Measurements”),  paragraph  5.1, 
“General,”  paragraph  5.2  “Preparation 
of  product”,  and  paragraph  5.3.2, 
“Sampling  method.”  DOE  al.so  invites 
comment  on  the  acceptability  of 
measuring  the  total  harmonic  content, 
crest  factor,  and  maximum  current  ratio 
before  and  after  the  actual  test 
measurement  if  the  power  measuring 
instrument  is  unable  to  perform  these 
measurements  during  the  actual  te.st 
measurement.  (See  section  0) 

6.  Technical  Gorrection  to  the 
Galculation  of  the  Per-cycle  Gombined 
Total  Energy  Consumption 

DOE  seeks  comment  on  the  proposed 
amendments  to  correct  the  section 
number  reference  for  the  per-cycle 
standby  mode  and  off  mode  energy 
consumption  contained  in  the 
calculation  of  the  per-cycle  combined 
total  energy  consumption  contains  in  10 
CFR  part  430,  subpart  B,  appendix  Dl. 
section  4.6.  (See  section  III.D) 

7.  Clarifications  to  Test  Conditions 

DOE  seeks  comment  on  the  proposed 

amendments  to  clarify  the  cycle  settings 
used  for  the  test  cycle.  DOE  also  seeks 
comment  on  the  propo.sed  amendments 
to  clarify  for  gas  clothes  dryer  the 
requirements  for  the  hourly  British 
thermal  unit  (Btu)  rating  of  the  burner 
and  the  regulator  outlet  pressure  for 
clothes  dryers  equipped  with  a  gas 
appliance  pressure  regulator.  (See 
section  III.E) 

8.  Effects  of  Proposed  Amendments  for 
Automatic  Cycle  Termination  on  Energy 
Conservation  Standards 

DOE  welcomes  comments  and 
additional  data  on  the  effects  of  the 
[)roposed  test  procedure  amendments 


on  the  current  energy  conservation 
standards  in  both  10  CFR  430.32(h)(2) 
and  (3).  In  particular,  DOE  seeks 
comment  on  the  proposed 
determination  to  not  amend  the  energy 
conservation  standards  based  on  the 
proposed  test  procedure  amendments 
for  automatic  cycle  termination  due  to 
the  anti-backsliding  provisions  in  42 
U.S.C.  6295(o)(l).  DOE  also  welcomes 
comment  on  the  determination  and 
te.sting  results  showing  that  the 
proposed  standby  mode  and  off  mode 
test  procedure  amendments  would  not 
measurably  affect  the  measured 
efficiency  as  compared  to  the  existing 
DOE  test  procedure  in  10  CFR  430, 
subpart  B,  appendix  Dl.  (.See  .section 
III.F) 

9.  Test  Burden 

DOE  seeks  comment  on  any  added 
te.st  burden  a.ssociated  with  the 
proposed  amendments.  When  providing 
comments  regarding  testing  burden, 

DOE  request  that  commenters  provide 
specific  details  and  quantify  any 
burdens.  (See  section  III.G.O) 

VI.  Approval  of  the  Office  of  the 
Secretary 

The  Secretary  of  Energy  has  approved 
publication  of  this  proposed  rule. 

last  of  Subjects 

10  CFR  Part  429 

Energy  conservation.  Household 
appliances.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  430 

Admini.strative  practice  and 
procedure.  Confidential  business 
information.  Energy  conservation, 
Hou.sehold  appliances.  Imports, 
Incorporation  by  reference. 
Intergovernmental  relations.  Small 
businesses. 

Issufid  in  Washington,  E)C,  on  December 
14. 2012. 

Kathleen  B.  Hogan, 

Deputy  Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy. 

For  the  reasons  stated  in  the 
preamble,  DOE  is  proposing  to  amend 
parts  429  and  430  of  title  10  of  the  Code 
of  Federal  Regulations,  as  set  forth 
below: 

PART  429— CERTIFICATION, 
COMPLIANCE,  AND  ENFORCEMENT 
FOR  CONSUMER  PRODUCTS  AND 
COMMERCIAL  AND  INDUSTRIAL 
EQUIPMENT 

■  1 .  The  authority  citation  for  part  429 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6291-6317. 
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■  2.  Section  429.21  is  amended  by: 

■  a.  Revising  paragraph  (a)(2){ii) 
introductory  text;  and 

■  b.  Revising  paragraph  (b)(2). 

The  revision  and  addition  read  as 
follows: 

§  429.21  Residential  clothes  dryers. 

***** 

(a)  *  *  * 

(2)  *  *  * 

(ii)  Any  represented  value  of  the 
energy  factor,  combined  energy  factor, 
or  other  measure  of  energy  consumption 
of  a  basic  model  for  which  consumers 
would  favor  higher  values  shall  be  less 
than  or  equal  to  the  lower  of: 
***** 

(h)*  *  * 

(2)  Pursuant  to  §  429.12(b)(13),  a 
certification  report  shall  include  the 
following  public  product-specific 
information:  When  using  appendix  D, 
the  energy  factor  in  pounds  per  kilowatt 
hours  (ih/kWh),  the  capacity  in  cubic 
feet  (cu  ft),  the  voltage  in  volts  (V)  (for 
electric  dryers  only),  an  indication  if  the 
dryer  has  automatic  termination 
controls,  and  the  hourly  British  thermal 
unit  (Btu)  rating  of  the  burner  (for  gas 
dryers  only);  when  using  appendix  Dl , 
the  combined  energy  factor  in  pounds 
per  kilowatt  hours  (Ib/kWh),  the 
capacity  in  cubic  feet  (cu  ft),  the  voltage 
in  volts  (V)  (for  electric  dryers  only),  an 
indication  if  the  dryer  has  automatic 
termination  controls,  the  hourly  Btu 
rating  of  the  burner  (for  gas  dryers  only), 
and  a  li.st  of  the  cycle  setting  selections 
for  the  energy  t(ist  cycle  as  recorded  in 
section  3.4.7  of  appendix  Dl  for  each 
basic  model. 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

■  3.  The  authority  citation  for  j)art  430 
continues  to  read  as  follows; 

Authority;  42  U.S.C.  6291-6309;  28  tJ..S.C. 
2461  note. 

§430.3  [Amended]. 

■  4.  Section  430.3  is  amended  by; 

■  a.  Removing  “appendix  Dl from 
paragraph  (m)(l);  and 

■  b.  Adding  “appendix  Dl ,”  after 
“appendix  Cl,”  in  (m)(2). 

■  5.  Appendix  D  to  Subpart  B  of  Part 
430  is  amended: 

■  a.  Revise  the  introductory  text; 

■  b.  In  section  2.  Test  Conditions,  by 
revising  sections  2.3.2. 1  and  2. 3, 2. 2;  and 

■  c.  In  section  3.  Test  Methods  and 
Measurements,  by  revising  section  3.3. 

The  revisions  read  as  follows: 


Appendix  D  to  Subpart  B  of  Part  430 — 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Clothes  Dryers 

Note:  Effective  180  day.s  after  the 
promulgation  of  any  final  amenclment.s  to  the 
test  procedure,  manufacturers  must  make 
representations  of  energy  efficiency, 
including  certifications  of  compliance,  using 
either  appendix  D  or  appendix  Dl. 
Manufacturers  must  use  a  single  aj)pendix  for 
all  representations,  including  certifications  of 
compliance,  and  may  not  use  appendix  D  for 
certain  representations  and  appendix  Dl  for 
other  representations.  Compliance  with 
doe’s  amended  standards  for  clothes  dryers, 
and  corresponding  use  of  the  test  procedures 
at  Appendix  Dl  for  all  repre.sentations, 
including  certifications  of  compliance,  is 
recjuired  as  of  )anuary  1, 2015. 

***** 

2.  Testing  Conditions 
***** 

2.3.2  Gas  supply. 

2. 3. 2.1  Natural  gas.  Maintain  the  gas 
supply  to  the  clothes  dryer  at  a  normal  inlet 
test  pressure  immediately  ahead  of  all 
controls  at  7  to  10  inches  of  water  column. 

If  the  clothes  dryer  is  equipped  with  a  gas 
appliance  pressure  regulator,  the  regulator 
outlet  pressure  at  the  normal  test  pressure 
shall  be  within  ±10  percent  of  the  value 
specified  by  the  manufacturer.  The  hourly 
Btu  rating  of  the  burner  shall  be  maintained 
within  ±.5  percent  of  the  r^ing  specified  by 
the  manufacturer.  If  the  requirement  to 
maintain  the  hourly  Btu  rating  of  the  burner 
within  i.S  percent  of  the  rating  specified  by 
the  manufacturer  cannot  be  achieved  under 
the  allowable  range  in  gas  inlet  test  pressure, 
the  orifice  of  the  gas  burner  should  be 
modified  as  necessary  to  achieve  the  required 
Btu  rating.  The  natural  gas  supplied  should 
have  a  heating  value  of  approximately  1,02.5 
Btus  per  standard  cubic  foot.  The  actual 
heating  value.  H„2,  in  Btus  per  standard 
cubic  foot,  for  the  natural  gas  to  be  u.sed  in 
the  test  shall  be  obtained  either  from 
measurements  made  by  the  manufacturer 
conducting  the  test  using  a  standanl 
continuous  flow  calorimeter  as  described  in 
section  2.4.6  or  by  the  purchase  of  bottled 
natural  gas  whose  Btu  rating  is  certified  to  bo 
at  least  as  accurate  a  rating  as  could  be 
obtained  from  measurements  with  a  standard 
continuous  flow  calorimeter  as  described  in 
section  2.4.6. 

2. 3. 2. 2  Propane  gas.  Maintain  the  gas 
supply  to  the  clothes  dryer  at  a  normal  inlet 
test  pressure  immediately  ahead  of  all 
controls  at  11  to  13  inches  of  water  column. 

If  the  clothes  dryer  is  equipped  with  a  gas 
appliance  pressure  regulator,  the  regulator 
outlet  pressure  at  the  normal  test  pressure 
shall  be  within  ±10  percent  of  the  value 
specified  by  the  manufacturer.  The  hourly 
Btu  rating  of  the  burner  shall  be  maintained 
within  ±5  percent  of  the  rating  specified  by 
the  manufacturer.  If  the  requirement  to 
maintain  the  hourly  Btu  rating  of  the  burner 
within  ±5  percent  of  the  rating  specified  by 
the  manufacturer  cannot  be  achieved  under 
the  allowable  range  in  gas  inlet  test  pressure, 
the  orifice  of  the  gas  burner  should  be 
modified  as  necessary  to  achieve  the  required 


Btu  rating.  The  propane  gas  supplied  should 
have  a  heating  value  of  approximately  2.500 
Btus  per  standard  cubic  foot.  The  actual 
heating  value,  H,„  in  Btus  per  standard  cubic 
foot,  for  the  propane  gas  to  be  used  in  the  test 
shall  be  obtained  either  from  measurements 
made  by  the  manufacturer  conducting  the 
test  using  a  standard  continuous  flow 
calorimeter  as  described  in  .section  2.4.6  or 
by  the  puridiase  of  bottled  gas  whose  Btu 
rating  is  certified  to  be  at  least  as  accurate  a 
rating  as  could  be  obtained  from 
measurement  with  a  standard  continuous 
calorimeter  as  described  in  section  2.4.6. 
***** 

3.  Test  Procedures  and  Measurements 
***** 

3.3  Test  cycle.  Operate  the  clothes  dryer 
at  the  maximum  temperature  setting  and,  if 
equipped  with  a  timer,  at  the  maximum  time 
setting.  Any  other  optional  cycle  settings  that 
do  not  affect  the  temperature  and  time 
settings  shall  be  tested  in  the  as-shipped 
position.  If  the  clothes  dryer  does  not  have 
a  separate  temperature  .setting  selection  on 
the  control  panel,  the  maximum  time  setting 
should  be  used  for  the  drying  test  cycle.  Dry 
the  test  load  until  the  moi.sture  content  of  the 
test  load  is  between  2.5  percent  and  5.0 
percent  of  the  bone-dry  weight  of  the  test 
load,  but  do  not  permit  the  dryer  to  advance 
into  cool  down.  If  required,  re.set  the  timer 
or  automatic  dry  control. 

■  6.  Appendix  Dl  to  Subpart  B  of  Part 
430  is  amended: 

■  a.  By  revi.sing  the  introductory  text; 

■  b.  In  section  1.  Definitions,  by: 

■  1.  Redesignating  sections  1..5  through 

1.18  and  1.19  as  sections  l.G  through 

1.19  and  1.21,  respectively; 

■  2.  Revising  newly  designated  section 
1.12; 

■  3.  Adding  sections  1.5  and  1.20; 

c.  In  section  2.  Test  Conditions,  by: 

1.  Revising  .sections  2.1,  2. 3. 1.1, 

2. 3. 2.1,  2. 3. 2. 2,  2.4.7,  2.0.3,  2.7.1,  and 
2.7.2;  2.  Adding  sections  2.1.1  through 
2.1.3; 

d.  In  section  3.  Test  Methods  and 
Measurements,  by; 

1.  Revising  sections  3.3,  3.6,  3.6.1, 
and  3.6.2; 

2.  Adding  sections  3.3.1,  3.3.2,  and 
3.4.7;  and 

e.  In  section  4.  Calculation  of  Derived 
Results  From  Test  Measurements,  by 
revising  sections  4.1,  4.2,  4.3,  and  4.6. 

The  additions  and  revisions  read  as 
follows: 

Appendi\Dl  to  Subpart  B  of  Part  430 — 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Clothes  Dryers 

Note:  Effective  180  days  after  the 
promulgation  of  any  final  amendments  to  the 
test  procedure,  manufacturers  must  make 
representations  of  energy  efficiency, 
including  certifications  of  compliance,  using 
either  appendix  D  or  appendix  Dl. 
Manufacturers  must  use  a  single  appendix  for 
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all  ropres»aitalioi).s,  iniluding  certifications  of 
compliance,  and  may  not  use  appendix  D  for 
certain  repre.sentations  and  appendix  U1  for 
other  representations.  Compliance  with 
DOli’s  amended  standards  for  clothixs  dryers, 
and  corresponding  use  of  the  test  procednnis 
at  Appendix  Dl  for  all  representations, 
including  certifications  of  compliance,  is 
required  as  of  )amiary  1,  2t)1.5. 

1.  Definitions 

ir  *  *  *  * 

1.5  “Automatic  termination  control 
dryer”  means  a  clothes  dryer  which  can  be 
preset  to  carry  out  at  Ica.st  one  sequence  of 
operations  to  he  terminated  by  means  of  a 
system  assessing,  directly  or  indirectly,  the 
moisture  content  of  the  load.  An  automatic 
termination  control  dryer  with 
supplementary  timer  or. that  may  also  be 
manually  controlled  shall  be  te.sted  as  an 
automatic  termination  control  dryer. 
***** 

1.12  ‘‘IE(^  f523()l”  means  the  te.st  standard 
published  by  the  International 
Electrotechnical  Commission  (“1E(7’)  tilled 
“Household  electric:al  appliance.s — 
Measurement  of  standby  power,”  Publication 
62301  (Edition  2.0  2011-01)  (incorporated  by 
reference;  see  §430.3). 

*  *  *  *  A 

1 .20  “Timer  dryer"  means  a  clothes  dryer 
that  can  be  preset  to  carry  out  at  least  one 
operation  to  be  terminated  by  a  timer,  but 
may  al.so  be  manually  controlled,  and  does 
not  include  any  automatic  termination 
function. 

***** 

2.  Testing  Conditions 

2.1  Installation. 

2.1.1  All  clothes  dryers.  For  botb 
conventional  clothes  dryers  and  ventless 
clothes  dryers,  as  defined  in  sections  l.K  and 
1.21  of  this  appendix,  install  the  t;lothes 
diy'er  in  accordance  with  manufacturer’s 
instructions.  If  the  manufacturer’s 
instructions  do  not  specify  the  installation 
requirements  for  a  certain  component,  it  shall 
be  tested  in  tbe  as-shipped  comlition.  Where 
the  manufacturer  gives  the  option  to  use  the 
dryer  both  with  and  without  a  duct,  the  dryer 
shall  be  tested  without  the  exhaust  simulator 
described  in  section  3.3.5. 1  of  AHAM  HLD- 

1  (incorporated  by  reference;  see  §430.3).  All 
external  joints  should  be  taped  to  avoid  air 
leakage.  For  drying  testing,  disconnect  all 
console  lights  or  other  lighting  systems  on 
the  clothes  dryer  which  do  not  consume 
more  than  10  watts  during  the  clothes  dryer 
te.st  cycle.  For  standby  and  off  mode  testing, 
the  clothes  dryer  shall  also  be  installed  in 
accordance  with  section  5,  paragraph  5.2  of 
lEC  62301  (incorporated  by  reference;  see 
§430.3),  disregarding  the  provisions 
regarding  batteries  and  the  determination, 
clas.sific;ation,  and  testing  of  relevant  modes. 
For  standby  and  off  mode  testing,  do  not 
disconnect  console  lights  or  other  lighting 
sy.stems. 

2.1.2  Conventional  clothes  dryers.  For 
conventional  clothes  dryers,  as  defined  in 
.sec;tion  1.8  of  this  appendix,  the  dryer 
exhaust  shall  be  reslric.ted  by  adding  the 
AHAM  exhaust  simulator  tlescribtid  in 
section  3. 3. 5.1  of  AHAM  HLl)-l 
(incorporated  by  reference;  see  §430.3). 


2.1.3  Ventless  clothes  dry'e.rs.  f  or  ventless 
clothes  dryers,  as  defined  in  section  1.21,  the 
dryer  shall  be  tested  without  the  AHAM 
exhaust  simulator.  If  the  manufacturer  gives 
the  option  to  use  a  ventless  clothes  dryer, 
with  or  without  a  condensation  box,  the 
dryer  shall  be  tested  with  the  condensation 
box  installed.  For  ventless  clothes  dryers,  thr; 
conden.ser  unit  of  the  dryer  must  remain  in 
place  and  not  be  taken  out  of  the  dryer  for 
any  reason  between  tests. 
***** 

2. 3. 1.1  Supply  voltage  waveform.  For  the 
clothes  dryer  standby  mode  and  off  mode 
testing,  maintain  the  electrical  supply  voltage 
waveform  indicated  in  section  4,  paragraph 
4.3.2  of  lEC  62301  (incorporated  by  referenc:e; 
see  §430.3).  If  the  power  measuring 
instrument  used  for  testing  is  unable  to 
measure  and  record  the  total  harmonic 
content  during  the  test  measurement  period, 
it  is  acceptable  to  measure  and  ret:ord  the 
total  harmonic  content  immediately  before 
and  after  the  test  measurement  period. 

2.3.2  Gas  supply. 

2. 3. 2.1  Natural  gas.  Maintain  the  gas 
supply  to  the  clothes  dryer  immediately 
ahead  of  all  controls  at  a  tiressure  of  7  to  10 
inches  of  water  t:olumn.  If  the  clothes  dryer 
is  equipped  with  a  gas  appliance  pressure 
regulator  for  which  the  manufacturer 
specifies  an  outlet  pres.sure,  tbe  regulator 
outlet  pres.sure  shall  be  within  ±10  percent  of 
the  value  specified  by  the  manufacturer.  The 
hourly  Btu  rating  of  the  burner  shall  be 
maintained  within  ±5  percent  of  the  rating 
specified  by  the  manufacturer.  If  tbe 
requirement  to  maintain  the  hourly  Btu 
rating  of  the  burner  within  ±5  percent  of  the 
rating  specified  by  the  manufacturer  cannot 
be  achieved  under  the  allowable  range  in  gas 
inlet  te.st  pressure,  the  orifice  of  tbe  gas 
burner  should  be  modified  as  necessary  to 
achieve  the  required  Btu  rating.  The  natural 
gas  supplied  should  have  a  beating  value  of 
approximately  1,025  Btus  per  standard  cubic 
foot.  The  actual  heating  value,  Hn2,  in  Btus 
per  standard  cubic  foot,  for  the  natural  gas  to 
be  used  in  the  test  shall  lie  obtained  either 
from  measurements  made  by  the 
manufacturer  conducting  the  test  using  a 
standard  continuous  flow  calorimeter  as 
described  in  .sej:tion  2.4.6  or  by  the  purchase 
of  hottled  natural  gas  whose  Btu  rating  is 
certified  to  be  at  least  as  accurate  a  rating  as 
could  be  obtained  from  measurements  with 

a  standard  continuous  flow  calorimeter  as 
described  in  section  2.4.6. 

2. 3. 2. 2  Propane  gas.  Maintain  the  gq,s 
sujiply  to  the  clothes  dryer  immediately 
ahead  of  all  controls  at  a  pressure  of  1 1  to 
13  inches  of  water  column.  If  the  clothes 
dryer  is  eijuipped  with  a  gas  appliance 
pressure  regulator  for  which  the 
manufacturer  spct:ifios  an  outlet  pressure,  the 
regulator  outlet  pressure  shall  be  within  ±10 
percent  of  the  value  specified  by  the 
manufacturer.  The  hourly  Btu  rating  of  the 
burner  shall  be  maintained  within  ±5  percent 
of  the  rating  specified  by  the  manufacturer. 

If  the  requirement  to  maintain  the  hourly  Btu 
rating  of  the  burner  within  ±5  percent  of  the 
rating  specified  by  the  manufacturer  fiannot 
be  achieved  under  the  allowable  rangt;  in  gas 
inlet  test  pressure,  the  orifice  of  the  gas 
burner  should  be  modified  as  neces.sary  to 


achieve  the  required  Btu  rating.  The  propane 
gas  supidied  should  have  a  hiialing  value  of 
approximately  2,500  Btus  per  standard  cubic 
foot.  The  actual  heating  value,  H,,.  in  Btus  per 
standard  cubic  foot,  for  the  projiane  gas  to  be 
used  in  the  tost  shall  be  obtained  either  from 
measurements  made  by  the  manufacturer 
conducting  the  test  using  a  standard 
continuous  flow  calorimeter  as  described  in 
section  2.4.6  or  by  the  purtdiase  of  bottled  gas 
whose  Btu  rating  is  certified  to  be  at  least  as 
accurate  a  rating  as  could  be  obtained  from 
measurement  with  a  standard  continuous 
calorimeter  as  described  in  section  2.4.6. 
***** 

2.4.7  Standby  inode  and  off  mode  watt 
meter.  The  watt  meter  used  to  measure 
standby  mode  and  off  mode  power 
t:onsumption  shall  meet  the  requirements 
specified  in  section  4,  paragraph  4.4  of  lEC 
1)2301  (incorporated  by  reference;  see  §430.3). 
If  the  j)ower  measuring  instrument  used  for 
testing  is  unable  to  measure  and  record  the 
crest  factor,  power  factor,  or  maximum 
current  ratio  fluring  the  test  measurement 
period,  it  is  acceptable  to  measure  the  crest 
factor,  j)ower  factor,  and  maximum  current 
ratif)  immediately  before  and  after  the  test 
measurement  period. 
***** 

2.6.3  Te.st  Cloth  Preconditioning. 

A  new'  test  cloth  load  and  energy  stuffer 
cloths  shall  be  treated  as  follows; 

(1)  Bone  dry  the  load  to  a  weight  change 
of  ±1  percent,  or  less,  as  presf:ribed  in  section 

1.6  of  this  appendix. 

(2)  Place  the  test  cloth  load  in  a  standard 
clothes  washer  set  at  the  maximum  water  fill 
level.  Wash  the  load  for  10  minutes  in  soft 
water  (17  parts  per  million  hardness  or  loss), 
using  60.8  grams  of  AHAM  standard  test 
detergent  Formida  3. Wash  water  teinperat)ire 
should  be  maintained  at  140"  ±  5  "F  (60"  ± 

2.7  °C).  Rin.se  water  temperature  is  to  be 
controlled  at  100"  ±  5  "F  (37.7  ±  2.7  "C). 

(3)  Rinse  the  load  again  at  the  same  water 
tenqierature. 

(4)  Bone  dry  the  load  as  prescribed  in 
section  1.6  of  this  appendix  and  weigh  the 
load. 

(5)  This  procedure  is  repealed  until  there 
is  a  weight  change  of  1  percent  or  less. 

(6)  A  final  cycle  is  to  be  a  hot  water  wash 
with  no  detergent,  followed  by  two  warm 
water  rinses. 

***** 

2.7.1  Compact  size  dryer  load.  Prepare  a 
bone-dry  test  load  of  energy  cloths  that 
weighs  3.00  |)ounds  ±  .03  pounds.  The  tost 
load  can  be  adjusted  to  ar;hieve  proper 
weight  by  adding  energy  stuffer  cloths,  but 
no  more  than  five  stuffer  cloths  may  be 
added  per  load.  Dampen  the  load  by  agitating 
it  in  water  whose  temperature  is  60  "F  ±  5 

"F  and  consists  of  0  to  17  parts  per  million 
hardness  for  approximately  2  minutes  to 
saturate  the  fabric.  Then,  extract  water  from 
the  wet  test  load  by  spinning  the  load  until 
the  moisture  content  t)f  the  load  is  between 

52.5  and  57.5  percent  of  the  bone-dry  weight 
of  the  test  load.  Make  a  final  mass 
adjustment,  such  that  the  moisture  content  is 

57.5  percent  ±  0.33  percent  by  adding  water 
uniformly  to  the  load  in  a  very  fine  spray. 

2.7.2  Standard  size  dryer  load.  Prepare  a 
bone-dry  tost  load  of  energy  cloths  that 
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weigh.s  8.45  pounds  ±  .085  pounds.  The  test 
loaci  can  be  adjusted  to  achieve  proper 
weight  by  adding  stuffer  cloths,  but  no  more 
tlian  five  stuffer  cloths  may  bo  added  per 
load.  Dampen  the  load  by  agitating  it  in  water 
whose  temperature  is  00  "F  ±  5°F  and 
consists  of  0  to  17  parts  per  million  hardness 
for  approximately  2  minutes  to  saturate  the 
fabric.  Then,  extract  wattsr  from  the  wet  test 
load  by  spinning  the  load  until  the  moisture 
content  of  the  load  is  between  52.5  and  57.5 
percent  of  the  bone-dry  weight  of  the  test 
load.  Mak(!  a  final  mass  adjustment,  such  that 
the  moisture  content  is  57.5  percent  ±  0.33 
percent  by  adding  water  uniformly  to  the 
load  in  a  very  fine  spray. 

*  *  -k  *  * 

3.  Tost  Procedures  and  Measurements 

3.3  Test  cycle. 

3.3.1  Timer  dryers.  For  timer  dryers,  as 
defined  in  .section  1.20  of  this  appendix, 
operate  the  clothes  dryer  at  the  maximum 
temperature  setting  and,  if  equipped  with  a 
timer,  at  the  maximum  time  setting.  Any 
other  o|)tional  cycle  settings  that  do  not  affect 
the  temperature  and  time  settings  shall  be 
tested  in  the  as-shipped  position.  If  the 
clothes  dryer  does  not  have  a  separate 
temperature  setting  selection  on  the  control 
panel,  the  maximum  time  setting  should  be 
u.sed  for  the  drying  test  cycle.  Dry  the  load 
until  the  moisture  content  of  the  test  load  is 
between  1  and  2.5  percent  of  the  bone-dry 
weight  of  the  test  load,  at  which  {)oint  the 
test  cycle  is  stopped,  but  do  not  permit  the 
dryer  to  advance  into  cool  down.  If  required, 
reset  the  timqr  to  increase  the  length  of  the 
drying  cycle.  After  stopping  the  teslcycle, 
remove  and  weigh  the  test  load.  The  clothes 
dryer  shall  not  be  stopped  intermittently  in 
the  middle  of  the  test  cycle  for  any  reason. 
Record  the  data  specified  by  section  3.4  of 
this  appendix.  If  the  dryer  automatically 
stops  during  a  cycle  because  the 
condensation  box  is  full  of  water,  the  t»!st  is 
stopped,  and  the  test  run  is  invalid,  in  which 
case  the  condensation  box  shall  be  emptied 
and  the  test  re-run  from  the  beginning.  For 
ventless  dryers,  as  defined  in  .section  1.21  of 
this  appendix,  during  the  time  between  two 
c;ycles,  the  door  of  the  dryer  shall  be  closed 
except  for  loading  (and  unloading). 

3.3.2  Automatic  termination  control 
dryers.  For  automatic  termination  control 
dryers,  as  defined  in  section  1.5  of  this 
appendix,  a  “normal”  program  shall  be 
.selected  for  the  test  cycle.  For  dryers  that  do 
not  have  a  “normal”  program,  the  cycle 
recommended  by  the  manufacturer  for  drying 
cotton  or  linen  clothes  shall  be  selected. 
Whore  the  drying  temperature  setting  can  be 
chosen  independently  of  the  program,  it  shall 
be  .set  to  the  maximum.  Where  the  dryness 
level  setting  can  be  chosen  independently  of 
the  program,  it  shall  be  set  to  the  “normal” 
or  “medium”  dryne.ss  level  .setting.  If  such 
designation  is  not  provided,  then  the  dryness 
level  shall  be  set  at  the  mid-point  between 
the  mininnim  and  maximum  settings.  Any 
other  optional  cycle  .settings  that  do  not  affect 
the  program,  temperature  and  dryness 
settings  shall  be  tested  in  the  as-shipped 
position.  Operate  the  clothes  dryer  until  the 
completion  of  the  programmed  cycle, 
including  the  cool  down  period.  After  the 


completion  of  the  test  cycle,  remove  and 
weigh  the  test  load.  Record  the  data  specified 
in  section  3.4  of  this  appendix.  If  the  final 
moisture  content  is  greater  than  2  percent, 
the  test  shall  bo  invalid  and  a  new  run  .shall 
be  conducted  using  the  highest  dryness  level 
setting.  If  the  dryer  automatically  stops 
during  a  f:yclo  because  the  condensation  box 
is  full  of  water,  the  test  is  stopped,  and  the 
test  run  is  invalid,  in  which  case  the 
condensation  box  shall  bo  emptied  and  the 
test  re-run  from  the  beginning.  For  ventless 
dryers,  during  the  time  between  two  cycles, 
the  door  of  the  dryer  shall  bo  closed  ext:ept 
for  loading  (and  unloading). 

3.4.7  The  cycle  settings  .selected,  in 
acc;ordance  with  section  3.3.2  of  this 
appendix,  for  the  automatic  termination 
control  dryer  tost. 

3.8  Standby  mode  and  off  mode  pou  er. 
Establish  the  testing  conditions  .set  forth  in 
Section  2  “Testing  Conditions”  of  this 
appendix.  For  clothes  dryers  that  take  some 
time  to  enter  a  stable  state  from  a  higher 
power  state  as  discussed  in  vSection  5, 
Paragraph  5.1,  Note  1  of  lEC.  82301 
(incorporated  by  reference;  sec  §430.3), 
allow  sufficient  time  for  the  clothes  dryer  to 
reach  the  lower  power  state  fjefore 
proceeding  with  the  test  measurement. 

Follow  the  tost  procedure  specified  in  section 
5,  paragraph  5.3.2  of  lEC  82301  for  testing  in 
each  possible  mode  as  described  in  sections 

3.8.1  and  3.8.2  of  this  appen'dix. 

3.6.1  If  a  clothes  dryer  has  an  inactive 
mode,  as  defined  in  section  1.13  of  this 
appendix,  measure  and  record  the  average 
inactive  mode  power  of  the  clothes  dryer, 

PiA,  in  watts. 

3.6.2  If  a  clothes  dryer  ha.s  an  off  mode, 
as  defined  in  section  1.16  of  this  appendix, 
measure  and  record  the  average  off  mode 
power  of  the  clothes  dryer,  Poh  ,  in  watts. 

4.  Calculation  of  Derived  Results  From  Test 
Measurements 

4.1  Total  per-cycle  electric  dryer  energy 
consumption.  Calculate  the  total  electric 
dryer  energy  consumption  per  cycle,  E^e. 
expressed  in  kilowatt-hours  per  cycle  and 
defined  as: 

Eic  =  E,  X  field  use, 

For  automatic  termination  control  dryers, 
and, 

Eic  =  (55.5/(W„.  —  W,i)]  X  E,  X  field  use. 

For  timer  dryers 
Where 

55.5  =  an  experimentally  established  value 
for  the  percent  reduction  in  the  moisture 
c:ontent  of  the  test  load  during  a 
laboratory  test  cycle  expressed  as  a 
percent. 

E,  =  the  energy  recorded  in  section  3.4.5  of 
this  appendix, 
field  use  =  field  use  factor 

=  1.18,  the  field  use  factor  for  clothes 
dryers  with  time  termination  rx)ntrol 
systems  only  without  any  automatic 
termination  control  functions. 

=  0.80,  the  field  use  factor  for  clothes 
dryers  with  automatic  control  systems 
that  meet  the  requirements  of  the 
definition  for  automatic  control  systems 


in  .sections  1.5,  1.15  and  1.19  of  this 
appendix,  including  those  that  also  have 
a  supplementary  timer  control,  or  that 
may  also  be  manually  controlled. 

W,^  =  the  moisture  i:ontenl  of  the  wot  test 
load  as  recorded  in  section  3.4.2  of  this 
apjiendix. 

W,i  =  the  moisture  content  of  the  dry  test  load 
as  recorded  in  section  3.4.3  of  this 
appendix. 

4.2  Per-cycle  gas  dryer  electrical  energy 
consumption.  Calcidate  the  gas  dryer 
electrical  energy  consumption  per  cycle,  Egc. 
expressed  in  kilowatt-hours  per  cycle  and 
defined  as: 

Ep.  =  E,c  X  field  use. 

For  automatic  termination  control  dryers, 
and, 

Epc  =  |55.5/(Ww  -  VVd)|  X  Eic  x  field  use, 

for  timer  dryers 

Where 

Ei,.  =  the  energy  recorded  in  section  3.4.6. 1 
of  this  appendix. 

field  use.  55.5,  Wv».  W,t  as  defined  in  section 

4.1  of  this  appendix 

4.3  Per-cycle  gas  dryer  gas  energy 
consumption.  Calculate  the  gas  dryer  gas 
energy  consumption  per  cycle,  Epc-  expressed 
in  Btus  per  cycle  and  defimsd  as: 

Egg  =  E,g  X  field  u.se  x  GEF 

for  automatic  termination  control  dryers, 

and, 

Egg=l55.5/(W,,  -  Wj)l  X  E,g  X  field  u.se  x  GEF 

for  time  dry’ors 

Where 

E,g  =  the  energy  recorded  in  .section  3. 4. 8. 2 
of  this  appendix. 

GEF  =  corrected  gas  heat  value  (Btu  per  cubic 
feet)  as  defined  in  section  3. 4. 8. 3  of  this 
appendix, 

field  use,  55.5,  W»,  Wj  as  defined  in  section 

4.1  of  this  appendix. 
***** 

4.6  Per-cycle  combined  total  energy 
consumption  expressed  in  kilowatt-hours. 
Calculate  the  per-cycle  combined  total  energy 
consumption,  E<-( ,  expressed  in  kilowatt- 
hours  per  cycle  and  clefined  for  an  electric 
clothes  dryer  as: 

E<f  =  E,c  -r  Erso 
Where: 

E,.r  =  the  energy  recorded  in  section  4.1  of 
this  appendix,  and 

Erso  =  the  energy  roc:orded  in  section  4.5  of 
this  appendix, 

and  defined  for  a  gas  clothes  dryer  as; 

E<'c  =  Ecg  +  Erso 
Where; 

E^g  =  the  energy  recorded  in  .section  4.4  of 
this  appendix,  and 

Erso  =  the  energy  recorded  in  section  4.5  of 
this  appendix. 

*  •  *  *  *  * 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFR  Part  1222 

[Document  Number  AMS-FV-1 1-0069  PR- 
A1] 

RIN  0581-AD21 

Paper  and  Paper-Based  Packaging 
Promotion,  Research  and  Information 
Order 

AGENCY:  Agricultural  Marketing  Service, 
Department  of  Agriculture. 

ACTION:  Proposed  rule. 

SUMMARY:  This  propo.sed  rule  invites 
comments  on  a  proposed  Paper  and 
Paper-Based  Packaging  Promotion, 
Research  and  Information  Order  (Order). 
The  purpose  of  the  program  w'oidd  he  to 
maintain  and  expand  markets  for  paper 
and  paper-based  packaging.  A 
referendum  w'ould  be  held  among 
eligible  manufacturers  and  importers  to 
determine  whether  they  favor 
implementation  of  the  program  prior  to 
it  going  into  effect.  The  program  would 
be  financed  by  an  assessment  on  paper 
and  paper-ha.sed  packaging 
manufacturers  (domestic  producers)  and 
importers  and  would  be  administered 
by  a  board  of  industry  members 
appointed  by  the  Secretary  of 
Agriculture  (.Set:retary).  The  assessment 
rate  would  initially  be  .$0.35  per  short 
ton.  This  proposed  rule  al.so  announces 
the  Agricultural  Marketing  .Service’s 
(AMS)  intent  to  retjuest  approval  by  the 
Office  of  Managcunent  and  Budget 
(OMB)  of  new  information  collection 
requirements  to  implement  the  program. 
DATES:  Comments  must  be  received  by 
March  4.  2013.  Pursuant  to  the 
Paperwork  Reduction  Act  (PRA), 
comments  on  the  information  collection 
burden  that  would  result  from  this 
proposal  must  be  received  bv  March  4, 
2013. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
may  be  submitted  on  the  Internet  at: 
http://ww\v.ref’iilations.gnv  or  to  the 
Promotion  and  Economics  Division, 
Fruit  and  Vegetable  Program,  AMS, 
USDA,  1400  Indepenvience  Avenue 
.SW.,  Room  1406-S,  .Stop  0244. 
Washington.  DC  20250-0244;  facsimile; 
(202)  20.5-2800.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  ptd)lic  inspection, 
including  name  and  addrc.ss,  if 
provided,  in  the  above  office  during 


regular  business  hours  or  it  can  he 
viewed  at  hitpJ/ww'w.rfigiiIntionH.f’uv. 

Pursuant  to  the  PRA,  comments 
regarding  the  accuracy  of  the  burden 
estimate,  ways  to  minimi/.e  the  burden, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology,  or  any  other 
aspect  of  this  collection  of  information, 
.should  be  sent  to  the  above  address.  In 
addition,  comments  com:erning  the 
information  collection  should  also  be 
.sent  to  the  Desk  Office  for  Agriculture. 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Offi{:e 
Building,  725  17th  .Street  NW..  Room 
725,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  .Specialist, 
Promotion  and  Economics  Division, 

Fruit  and  Vegetable  Program,  AMS, 
U.SDA,  P.O.  Box  831,  Beavercreek, 
Oregon  97004;  telephone:  (503)  632- 
8848;  facsimile  (503)  632-8852;  or 
electronic  mail: 

Mdtirf^en .  PeUo@ams.  usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  pursuant  to  the 
Commodity  Promotion,  Research  and 
Information  Act  of  1996  (1996  Act)  (7 
U.S.C.  7411-7425). 

Background 

This  proposed  rule  invites  comments 
on  a  proposed  indu.stry-funded  research, 
promotion  and  information  program  for 
[)aper  and  paper-basjul  packaging.  The 
program  would  cover  four  types  of 
paper  and  paper-based  packaging^ — 
printing,  writing  and  related  paper 
(used  to  make  products  for  printing, 
writing  and  other  communication 
purpo.ses),  kraft  packaging  paper  (used 
for  products  like  grocery  bags  and 
sacks),  containerboard  (u.sed  to  make 
corrugated  boxes,  shipping  containers 
and  related  products),  and  paperboard 
(u.sed  for  food  and  bev(;rage  packaging, 
tubes  and  other  mi.scidlaneous 
products).  The  program  would  be 
financed  by  an  assessment  on  IJ..S. 
manufacturers  and  inqjorters  of  paper 
and  paper-based  packaging  and  would 
be  administered  by  a  board  of  industry 
members  appointed  by  the  Set:retary. 
The  as.sessment  rate  would  initially  be 
$0.35  per  short  Ion.  (One  short  ton 
equals  2,000  pounds.)  Entities  that 
manufacture  or  import  less  than  100,000 
short  tons  per  marketing  year  would  be 
exempt  from  the  payment  of 
assessments.  The  purpose  of  the 
program  would  he  to  maintain  and 
expand  markets  for  paper  and  paper- 
based  packaging. 

A  referendum  would  be  held  among 
eligible  U..S.  manufacturers  and 
importers  to  determine  whether  they 


favor  implementation  of  the  program 
prior  to  it  going  into  effect.  The  proposal 
was  submitted  to  U.SDA  by  the  Paper 
and  Paper-Based  Packaging  Panel 
(Panel).  The  Panel  is  a  group  of  14 
industry  members  that  was  formed  in 
May  2010  to  oversee  development  of  the 
program.  The  American  Forest  &  Paper 
Association  (AF&PA),  a  national  trade 
a.ssociation,  provided  technical 
assi.stance  to  the  Panel.  This  rule  also 
announces  AMS’s  intent  to  request 
approval  by  the  OMB  of  new 
information  collection  requirements  to 
implement  the  program. 

Authority  in  1996  Act 

The  proposed  Order  is  authorized 
under  the  1996  Act  which  authorizes 
U.SDA  to  establish  agricultural 
commodity  research  and  promotion 
orders  which,may  include  a 
combination  of  promotion,  research, 
industry  information  and  consumer 
information  activities  funded  by 
mandatorv  assessments.  Commodity 
promotion  programs  provide  a  unique 
opportunity  for  an  industry  to  inform 
consumers  about  their  particular 
{:onnnodity  and  have  the  ability  to 
j)rovide  significant  conservation 
lienefits  to  producers  and  the  public. 
These  programs  are  designed  to 
strengthen  the  position  of  agricultural 
commodity  industries  in  the 
marketplace,  maintain  and  expand 
markets  and  uses  for  agricultural 
commodities,  develop  new  uses  for 
agricultural  commodities  and  a.ssist 
producers  in  meeting  their  conservation 
objectives.  As  defined  under  section 
513(1)(D)  of  the  1996  Act,  agricultural 
commodities  include  the  products  of 
forestry,  which  includes  paper  and 
pajier-based  pai;kaging. 

The  1996  Act  provides  for  a  number 
of  optional  provisions  that  allow  the 
tailoring  of  ordei-s  for  different 
f;onnnodities.  Section  516  of  the  1996 
Act  provides  permissive  terms  for 
orders,  and  other  sections  provide  for 
alternatives.  For  example,  section  514  of 
the  1996  Act  provides  for  orders 
applicable  to  (1)  Producers,  (2)  first 
handlers  and  others  in  the  marketing 
chain  as  appropriate,  and  (3)  importers 
(if  imports  are  subject  to  a.ssessments). 
.Section  516  slates  that  an  order  may 
include  an  exemption  of  de  minimis 
quantities  of  fin  agricultural  commodity; 
different  payment  and  rej)orting 
st;hedules;  i:overage  of  research, 
promotion,  and  information  activities  to 
expand,  improve,  or  make  more  efficient 
the  marketing  or  use  of  an  agricultural 
commodity  in  both  domestic  and 
foreign  markets;  provision  for  reserve 
funds;  provision  for  credits  for  generic 
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and  branded  activities;  and  assessment 
of  imports. 

In  addition,  section  ."ilB  of  the  1996 
Act  provides  for  referenda  to  ascertain 
approval  of  an  order  to  be  conducted 
either  prior  to  its  going  into  effect  or 
within  three  years  after  assessments  first 
begin  under  the  order.  An  order  also 
may  provide  for  its  approval  in  a 
referendum  based  upon  different  voting 
patterns.  Section  provides  for 
establi.shment  of  a  board  or  council  from 
among  producers,  first  handlers  and 
others  in  the  marketing  chain  as 
appropriate,  and  importers,  if  imports 
are  subject  to  as.sessment. 

Industry  Background 

Paper  and  paper-based  packaging  is 
produced  from  pulp.  Pvdp  is  made  by 
chemically  or  mechanically  separating 
fibers  from  wood  or  by  recycling 
recovered  paper  and  paper-based  . 
packaging  products,  'i  he  .separated, 
moist  fibers  are  them  pressed  together 
and  dried  into  flexible  sheets. 

U.S.  Piilpwood  Pruduclinn  ' 

Wood  used  to  make  pulp  is  known  as 
puipwood.  Total  pulpwood  production 
includes  roundwood  chipped  at  mills 
and  other  primary  industry  mill 
residues.  Roundwood  includes  both 
softwood  and  hardwood.  Roundwood 
pulpwood  continues  to  bo  the  primary 
fiber  source  used  in  pulp  manufacturing 
in  the  IJnitfid  States.  Wood  residues 
consist  primarily  of  mill  residue  chips, 
a  byproduct  of  sawmilling  and  veneer 
mill  operations. 

According  to  IJ.S.  Forest  Service 
stati.stics,  in  2008,  U.S.  pulpwood 
production  totaled  89.2  million  cords. 

Of  that  total,  .softwood  roundwood  and 
residues  accounted  for  69  percent  (61.4 
million  cords).  Hardwood  roundwood 
and  residues  accounted  for  31  percent 
(27.7  million  cords).  By  region,  the 
South'  accounted  for  76.4  percent  of 
total  U.S.  pulpwood  production  (68.1 
million  cords).  The  West  accounted  for 
9.9  percent  (8.8  million  cords),  the 
Midwest  accounted  for  7.1  percent  (6.3 
million  cords),  and  the  Northeast 
accounted  for  6.6  percent  (5.9  million 
cords)  of  total  U.S.  pulpwood 
production. 

Manufacturers  and  Converting 
Operations 

The  U.S.  paper  indicstry  encompa.sses 
two  broad  segments — primary 
producers/manufacturers  (mills)  and 
converters.  Primary  manufacturers  make 


'  lohn.snii,  Tony  G.,  Ronald  I..  Wallor.s,  Brian  K.. 
Sorenson.  Colin.  Woodall.  (Christopher  W..  Morgan. 
Todd  A.,  National  Pulpwood  Production.  2008. 
USDA,  p.  IS  {www.treesf!an:h.fs.fed.u!!/i>tihs/ 
37900). 


rolls  of  paper  and  paper-based 
packaging  (commonly  referred  to  as  roll 
stock)  from  pulp  produced  in  the  same 
mill  or  pulp  supplied  by  another  mill. 
Primary  manufacturers  would  be 
covered  under  the  program. 

Converters  turn  roll  .stock  into  final 
products  such  as  boxes,  corrugated 
btjxes,  shipping  containers,  envelopes, 
magazines,  catalogs,  copy  paper  and 
bags/.sacks.  Converting  opierations  can 
take  place  in  a  primary  producer  mill  or 
off-site.  When  converting  is  done  in  a 
primary  producer  mill,  the  roll 
produettd  before  it  is  converted  into  a 
final  product  or  .sold  to  an  off-site 
converter  would  be  coven^d  under  the 
program.  Converting  operations  (and 
thus  converted  produ(;ts)  would  not  be 
covered  under  the  program.  An 
exception  is  the  case  of  cut-size  printing 
and  writing  papers  (including  folio 
sheets)  made  by  primary  producers  that 
are  cut  prior  to  leaving  the  mill.^  These 
are  classified  as  primary  products  (not 
converted  products)  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  and  would, 
th()refore,  be  assessed  under  the 
program. 

Types  of  Paper  and  Paper-Based 
Packaging 

There  are  six  major  types  of  paper  and 
paper-based  packaging  produced  by 
manufacturers;  (1)  Printing,  writing  and 
related  paper;  (2)  kraft  packaging  paper; 
(3)  containerboard;  4)  paperboard;  (5) 
tissue  paper;  and  (6)  newsprint.  The 
proposed  Order  would  cover  the  first 
four  of  the  six  types  mentioned  above. 

Printing,  writing  and  related  paper  is 
coated  or  uncoated  paper,  including 
thermal  but  excluding  carbonless  paper, 
which  is  subsequently  converted  into 
products  used  for  printing,  writing  and 
other  communication  purposes,  such  as 
file  folders,  envelopes,  catalogues, 
magazines  and  brochures.  Demand  for 
carbonless  paper  has  declined 
significantly  due  to  other  technologies. 
Thus,  the  Panel  concluded  that  the 
carbonless  segment  of  the  industry 
woidd  not  be  able  to  absorb  the  cost  of 
a  promotion  prf)gram  at  this  time. 

Kraft  packaging  paper  is  coarse, 
unbhaached,  .semi-bleached  or  fully 
bleached  grades  of  paper  that  are 
subsequently  converted  into  products 
such  as  grocery  bags,  multiwall  .sacks, 
waxed  paper  and  other  products. 
“Kraft”  refers  to  a  process  for 
transforming  wood  into  a  high  quality. 


^(;iit-siz<!  office  pajiers  are  used  in  office 
machines  and  are  sold  in  sheet  form  typically  8.5" 
X  11,"  8.5"  X  14"  or  11"  xHl."  Folio  sheets  are  cut- 
size  papers  sold  in  sheet  form  in  sizes  of  17"  x  22" 
or  larger.  These  would  be  included  in  the  printing, 
writing  and  related  paper  category. 


strong  jndp  for  making  paper  and  paper- 
based  packaging.  Bleaching  is  the 
chemical  processing  of  pulp  to  remove 
the  natural  browm  color  and  thus  make 
the  pulp  and  pulp  products  whiter. 

Containerboard  includes  all  forms  of 
linerboard,  which  is  used  as  the  facing 
material  in  the  production  of  corrugated 
or  solid  fiber  shipjiing  boxes,  and 
medium,  which  is  u.sed  as  the  inner 
lluting  material  in  the  manufacture  of 
such  boxes.  Containerboard  is  used  to 
manufacture  corrugated  boxes,  shipping 
(;ontainers,  point-of-sale  displays, 
pallets  and  other  products. 

Paperboard  is  solid  bleached  kraft 
board,  recycled  board  and  unbleached 
kraft  board,  wbicli  is  converted  into 
products  such  as  folding  boxes,  tubes, 
cans  and  drums.  Paperboard  is  also  u.sed 
to  package  food,  beverages  and  other 
nondurable  consumer  products  siu  h  as 
pharmaceuticals,  clothing,  footwchar  and 
cosmetics.  Nondurable  goods  are  used 
immediately  or  have  a  lifespan  of  3 
yc^ars  or  less. 

The  two  typ(;s  of  paper  and  paper- 
based  packaging  that  would  not  be 
covered  under  the  program  are  tissue 
paper  and  newsprint.  With  the 
exception  of  restroom  hand-dryers 
versus  paper  towels,  ti.ssue  paper 
products  are  not  facing  competition 
from  alternative  products.  The  opposite 
is  true  for  newsprint.  Demand  for 
newsprint  has  drastically  declined  due 
to  the  shift  toward  digital 
communications.  However,  the  Panel 
concluded  that  the  newsprint  segment 
of  the  industry  would  not  be  able  to 
incur  the  cost  of  a  promotion  program 
at  this  time. 

U.S.  Manufacturing  by  Region  ^ 

In  2011,  about  68.5  million  short  tons 
of  U.S.  paper  and  paper-based 
packaging  to  be  covered  under  the 
program  w’ere  produced.  Of  the  68.5 
million  short  tons,  63.2  percent  was 
manufactured  in  the  South,  17.1  percent 
was  manufactured  in  the  Midwest,  10.5 
percent  was  manufactured  in  the 
Northeast,  and  9.2  percent  was 
manufactured  in  the  West.  In  terms  of 
type,  50.1  percent  was  containerboard, 
29.1  percent  was  printing,  writing  and 
related  paper,  18.3  percent  was 
paperboard,  and  2.5  percent  was  kraft 
packaging  paper. 

Export  Markets 

According  to  U.S.  Census  data,  in 
2011,  exports  of  the  four  types  of  paper 
and  paper-based  packaging  to  be 
covered  under  the  proposed  Order 


'  Miinuracturiiig  data  wa.s  compiled  by  the 
AF&PA  from  its  51st  Annual  Survey  of  Paper, 
Paperboard  and  Pulp,  2011. 
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totaled  about  million  short  tons,  or 
17  percent  of  domestic  production.  In 
terms  of  major  export  markets  in  2011, 
18.0  percent  went  to  Western  Europe, 
16.0  percent  each  went  to  Canada  and 
Mexico,  11.0  percent  went  to  the  Far 
East  and  (Oceania,  0.0  percent  went  to 
South  America  and  8.0  percent  went  to 
China.  Of  the  11.5  million  short  tons, 
46.0  percent  was  containerboard,  26.0 
percent  was  paperboard,  22.0  percent 
was  printing,  writing  and  related  paper, 
and  6.0  percent  was  kraft  packaging 
paper. 

Imports 

According  to  II. S.  Cu.stoms  and 
Border  Protection  (Cu.stoms)  data,  in 


2011,  imports  to  he  covered  under  the 
program  totaled  7.5  million  short  terns. 

Of  that  total,  about  58.6  perctmt  was 
from  Canada,  22.2  [eercent  from  Western 
Europe.  9.8  percent  was  from  China, 
Japan  and  the  Far  East,  2.7  peircenf  was 
from  .South  America  and  the  remainder 
was  from  other  countries.  In  terms  of 
type,  72.0  percent  of  the  imports  were 
printing,  writing  and  related  paper,  13.1 
percent  was  paperboard,  10.1  percent 
was  containerboard  and  4.8  percent  was 
kraft  packaging  paper. 

Need  for  a  Program 

According  to  AP'&PA  data,  markets  for 
paper  and  paper-ba.sed  packaging  that 
would  be  covered  under  the  program 


declined  by  15  percent  between  2000 
and  2010.  II. S.  shipments  of  cut-size 
office  papers  (one  sector  of  the  printing 
and  writing  category)  grew  with 
employment  in  white  collar-intensive 
indu.stries  between  2000  and  2006. 
However,  between  2006  and  2010, 
shipments  fell  20  percenC*  while 
employment  in  white  collar-intensive 
industries  declined  by  5  percent. 
Moreover,  in  2010,  while  employment 
in  white  collar-intensive  industries 
stabilized,'’  office  paper  shipments 
declined  another  5  percent.^'  This  is 
illustrated  in  the  following  chart. 


U.S.  Shipments  of  Cut-Size 
Office  Papers  vs.  Employment  in  White  Collar- 
Intensive  Industry  Sectors'*’ 


4,000  ‘ - - — , - T- - T - - ^ - T - T-— - 20,000 

2000  2002  2004  2006  2008  2010  2012 

•Finance,  insurance,  real  estate,  professional  and  business  services,  membership  organirations. 


Markets  for  other  printing  and  writing 
papers  (exclusive  of  cut-size  office 
papers)  declined  27  percent  between 
2006  and  2010.^  Digital  forms  of 


•*  AF&PA's  Slalisti<;,s  of  Pulp,  Paper  and 
Paperlxiard.  p.  7. 

®  Employment  data  was  compiled  by  the  AF&PA 
from  the  U.S.  Bureau  of  l,abor  Stati.stir;s,  hllp:// 
ivM'w.b/.s.gov/dofo. 

‘’AF&PA's  Statistics,  p.  7. 


communication  such  as  Internet 
advertising  and  the  widespread 
availability  of  news,  books  and  other 
digital  information  have  contributed  to 


AF&PA's  Statistics,  p.  7  and  12. 

"  Printing  activity  index  is  from  http:// 
xv\vw'.fei]pralreservf‘.gov/rf;lmses/g  1 7/ipdisk/ 
ip  nsii  txt.  The  Feileral  Rtfserve  Board  reports 
production  of  nondurable  gimds,  as  well  as  other 
items,  as  indexes  rather  than  in  terms  of  tons. 


this  displacement.  This  is  illustrated  in 
the  following  chart.** 


po\mds  or  units.  The  base  year  is  2007,  whit:h 
means  that  if  the  index  reaches  105  in  2008, 
production  has  increa.sed  5  percent  relative  to  the 
2007  level.  If  the  index  falls  to  95.  it  moans  that 
[iroduction  has  dedined  5  percent  relative  to  the 
2007  level. 
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Other  Printing-Writing  Paper  Markets*  Vs.  Printing 

Activity 


Index;  2007  =100  000  short  tons 
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•Printing-writing  paper  markets  excluding  office  cut-size  paper. 


According  to  AF&PA  data,  krafl  paper  2000  and  2010,®  even  as  food  store  sales 
markets  declined  23  percent  between  rose  by  1  percent.^" 


Unbleached  Kraft  Bag  and  Sack  Papers 
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Paperboard  markets  also  have 
declined  over  the  past  decade.” 
Paperboard  is  mainly  facing  competition 
from  plastics,  but  also  from  foils  and,  to 
a  lesser  extent,  glass.  Between  2000  and 


2010,  U.S.  paperboard  markets 
contracted  10  percent  as  compared  with 
a  fairly  stable  demand  (i.e.,  a  1  percent 
increase)  for  nondurable  consumer 
goods.  Additionally,  paperboard 


markets  stagnated  when  nondurable 
consumer  goods  demand  grew  in  the 
mid-2000s.’^  This  is  illustrated  below. 


^  AF&PA  monthly  Kraft  Paper  Statistical  Reports.  retail]  and  was  adjusted  for  inflation  by  the  AF&PA 
Retail  food  and  beverage  store  sales  data  is  from  osing  U.S.  Bureau  of  Labor  Statistics  consumer 

the  U.S.  Census  Bureau  [http  JAi'ww.census.gov/  P"'"®  f®’’  beverages  [http:// 

iv'M’iv,  hls.gov/ da  ta/#  prices) . 


”  AFlkPA’s  Statistics,  p.  • 

h1tp://wvi'w. federalreserve.gov/releases/gl  7/ 
ipdisk/ip  nsa.txt. 
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U.S.  Paperboard* 

Vs.  Nondurable  Consumer  Goods 
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AF&PA  data  show  that  containerboard 
markets  have  remained  fairly  steady  as 
compared  to  the  other  four  types  of 
paper  and' paper-based  packaging  to  be 
covered  under  the  program.  U.S. 
containerboard  markets  declined  2 


percent  between  2000  and  2010,’ while 
demand  for  nondurable  consumer 
goods,  which  accounts  for  most  of  the 
demand  for  corrugated  boxes,  rose  1 
percent.  As  shown  below,  from  2000 
through  2007,  containerboard  markets 


♦ 

largely  kept  pace  with  nondurable 
consumer  goods,  with  containerboard 
demand  growing  4  percent  and 
nondurable  goods  up  5  percent.’"*  This 
is  illustrated  in  the  following  chart. 


U.S.  Containerboard  Vs.  Nondurable  Consumer  Goods 
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In  light  of  these  market  conditions, 
the  Panel  was  formed  in  May  2010  to 
assess  the  merits  of  a  national 
promotion  program.  While  there  have 
been  a  number  of  ongoing  campaigns 
designed  to  promote  specific  sectors  of 
the  paper  industry,  the  impact  of  these 
programs  has  been  limited  due  to 
funding.  Additionally,  while  the 
programs  have  been  useful,  their 


messages  have  been  tailored  to  specific 
segments  of  the  industry.  Ultimately, 
the  Panel  concluded  that  a  national 
program  that  would  generate  about  $25 
million  annually  with  a  unified  message 
that  crosses  all  segments  would  benefit 
the  entire  industry. 


Provisions  of  Proposed  Program 
Definitions 

Pursuant  to  section  513  of  the  1996 
Act,  sections  1222.1  through  1222.29  of 
the  proposed  Order  would  define 
certain  terms  that  would  be  used 
throughout  the  Order.  Several  of  the 
terms  are  common  to  all  research  and 
promotion  programs  authorized  under 


■3  AFfkPA’s  Statistics,  p.  9  and  20.  http://www.fcderalreserva.g0v/relaases/g]  7/ 

ipdisk/ip  nsa.txt. 
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the  1996  Act  while  other  terms  are 
specific  to  the  proposed  paper  and 
paper-based  packaging  flrder. 

Section  1222.1  would  define  the  term 
“Act”  to  mean  the  Commodity 
Promotion,  Research  and  Information 
Act  of  1996  (7  D.S.C.  7411-7425),  and 
any  amendments  thereto. 

Section  1222.2  would  define  the  term 
“Board”  to  mean  the  Paper  and  Paper- 
Based  Packaging  Board  (established 
pursuant  to  section  1222.40,  or  such 
other  name  as  recommended  hy  the 
Board  and  approved  by  the  Department. 

Section  1222.4  would  define  the  term 
"converted  products”  to  mean  products 
made  from  paper  and  paper-based 
packaging. 

Section  1222.5  would  define  the  term 
“Customs”  or  “CBP”  to  mean  the  U.S. 
Customs  and  Border  Protection,  an 
agency  of  the  U.S.  Department  of 
Homeland  Security. 

Section  1222.7  would  define  the  term 
“fiscal  period”  and  “marketing  year”  to 
mean  the  12-month  period  ending  on 
December  31  or  such  other  period  as 
recommended  by  the  Board  and 
approved  by  the  Secretary. 

Section  1222.9  would  define  the  term 
“information”  to  mean  information  and 
programs  for  consumers,  customers  and 
industry,  including  educational 
activities,  information  and  programs 
designed  to  enhance  and  broaden  the 
understanding  of  the  use  and  attributes 
of  paper  and  paper-based  packaging, 
increase  efficiency  in  manufacturing 
paper  and  paper-based  packaging, 
maintain  and  expand  existing  markets, 
and  develop  new  markets  and  marketing 
strategies.  These  include: 

(a)  Consumer  education  and 
information,  which  means  any  action 
taken  to  provide  information  to,  and 
broaden  the  understanding  of,  the 
general  public  regarding  paper  and 
paper-ba.sed  packaging:  and 

(b)  Industry  information,  which 
means  information  and  programs  that 
would  enhance  the  image  of  the  paper 
and  paper-based  packaging  industry. 

Section  1222.12  would  define  the 
term  “manufacture”  or  “produce”  to 
mean  the  process  of  transforming  pulp 
into  paper  and  paper-based  packaging. 

Section  1222.13  would  define  the 
term  “manufacturer  or  producer”  to  ' 
mean  any  person  who  manufactures 
paper  and  paper-based  packaging  in  the 
United  States. 

Section  1222.16  would  define  the 
term  “Panel”  to  mean  the  Paper  and 
Paper-Based  Packaging  Panel  formed  to 
oversee  development  of  a  paper  and 
paper-based  packaging  promotion, 
research  and  information  program.  As 
specified  in  section  1222.41,  the  Panel 
would  conduct  the  initial  nominations 


for  the  Board  and  submit  them  to  the 
Secretary.  This  would  be  the  only  role 
of  the  Panel  under  the  program. 

.Section  1222.17  would  define  the 
term  “paper  and  paper-based 
packaging”  to  mean: 

(1)  Printing,  writing  and  related 
paper,  which  is  coated  or  uncoated 
paper,  including  thermal  but  excluding 
carbonle.ss  paper,  that  is  suh.secpiently 
converted  into  products  used  for 
printing,  writing  and  other 
communication  purposes,  such  as  file 
folders,  envelopes,  catalogues, 
magazines  and  brochures; 

(2)  Kraft  packaging  paper,  which  is 
coarse  unbleached,  semi-hleached  or 
fully  bleached  grades  of  paper  that  is 
subsetpiently  converted  into  produc:ts 
such  as  grocery  bags,  multiwijll  sacks, 
waxed  paper  and  other  products: 

(3)  Containerhoard,  which  is  all  forms 
of  linerboard  and  medium,  that  is  used 
to  manufacture  corrugated  boxes, 
shipping  containers  and  related 
products;  and 

(4)  Paperboard,  which  is  solid 
bleached  kraft  board,  recycled  board 
and  unbleached  kraft  board  that  is 
subsecpiently  converted  into  a  wide 
variety  of  end  uses,  including  folding 
boxes,  food  and  beverage  packaging, 
tubes,  cans,  and  drums,  and  other 
miscellaneous  products.  Paperboard 
does  not  include  construction-related 
products  .such  as  gypsum  wallboard 
facings  and  panel  board. 

As  previously  mentioned,  the  Order 
would  cover  only  the  four  types  of 
paper  and  paper-based  packaging  as 
defined  above,  not  tissue,  newsprint  or 
convtsrted  products. 

Sections  1222.10,  1222.11,  1222.14 
and  1222.22  would  define  the  terms 
“kraft  process,”  “linerboard,” 
“medium,”  and  “pulp,”  respectively. 
These  terms  are  u.sed  in  the  definition 
of  paper  and  paper-based  packaging 
specified  in  section  1222.17. 

Section  1222.20  would  define  the 
term  “programs,  plans  and  projects”  to 
mean  those  research,  promotion  and 
information  programs,  plans  or  projects 
established  pursuant  to  the  Order. 

.Section  1222.21  would  define  the 
term  “promotion”  to  mean  any  action, 
including  paid  advertising  and  the 
dissemination  of  information,  utilizing 
public  relations  or  other  means,  to 
enhance  and  broaden  the  understanding 
of  the  use  and  attributes  of  paper  and 
paper-based  packaging  for  the  purpose 
of  maintaining  and  expanding  markets 
for  paper  and  paper-based  packaging. 

Section  1222.23  would  define  the 
term  “research”  to  mean  any  type  of 
test,  study,  or  analysis  designed  to 
enhance  the  image,  desirability,  use, 
marketability,  manufacturing. 


recyclability,  reu.sability  or  quality  of 
paper  and  paper-based  |)ackaging, 
including  research  directed  to  product 
characteristics  and  product 
development,  including  new  u.ses  of 
exi.sting  products,  new  products  or 
improved  technology  in  the 
manufacturing  of  paper  and  paper-based 
packaging. 

Section  1222.25  would  define  the 
term  “short  ton”  or  “ton”  to  mean  a 
measure  of  weight  equal  to  2,000 
pounds. 

.Sections  1222.3,  1222.6,  1222.8, 
1222.15,  1222.19,  1222.24,  1222.26, 
1222.27,  1222.28  and  1222.29  would 
define  the  terms  “conflict  of  interest,” 
“Department  or  UDSA,”  “importer,” 
“Order,”  “per.son,”  “Secretarv,” 

“.State,”  “suspend,”  “terminate,”  and 
“United  States,”  respectively.  The 
definitions  are  the  same  as  those 
specified  in  section  513  of  the  Act. 

Kstablishment  of  the  Board 

Pursuant  to  section  515  of  the  1996 
Act,  sections  1222.40  through  1222.47 
of  the  proposed  Order  would  detail  the  ' 
establishment  and  membership  of  the 
proposed  Paper  and  Paper-Based 
Packaging  Board,  nominations  and 
apj)ointments,  the  term  of  office, 
removal  and  vacancies,  procedure, 
reimbursement  and  attendance,  powers 
and  duties,  and  prohibited  activities. 

.S(!ction  1222.40  would  specify  the 
Board  establishment  and  membership. 
The  Board  would  be  composed  of 
domestic  manufacturers  and  importers 
who  manufacture  or  import  to  the 
United  States  100,000  .short  tons  or 
more  of  paper  and  paper-based 
packaging  during  a  fiscal  f)eriod.  Seats 
on  the  Board  would  be  apportioned 
based  on  the  geographic  distribution  of 
the  quantity  of  paper  and  paper-based 
packaging  manufactured  in  the  United 
States  and  the  quantity  of  paper  and 
paper-based  packaging  imported  to  the 
United  States. 

The  Board  would  be  composed  of  12 
members,  fileven  members  would  be 
manufacturers  and  1  member  would  be 
an  importer.  Of  the  11  domestic 
manufacturers,  10  would  be  allocated  to 
four  regions  within  the  United  States 
based  on  the  quantity  of  paper  and 
paper-ba.sed  packaging  manufactured 
within  the  respective  region.  Of  the  10 
members,  6  would  be  from  the  South, 
two  would  be  from  the  Midwest,  and 
one  each  would  be  from  the  Northeast 
and  the  West.  Specific  areas  within  each 
domestic  region  would  be  specified  in 
section  1222.40(b)(1).  One  manufacturer 
representative  may  be  from  any  region 
(“at  large”)  and  mu.st  produce  at  least 
100,000  short  tons  but  no  more  than 
250,000  short  tons  of  paper  and  paper- 
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based  packaging  annually.  This  is  to 
help  ensure  that  the  views  of  smaller 
entities  that  are  subject  to  assessments 
are  represented  on  the  Board.  If  there 
are  no  eligible  nominees,  tfiis  seat 
would  be  allocated  to  the  largest 
producing  region. 

The  Panel  also  opted  to  have  no 
alternate  Board  members.  It  wants  to 
ensure  that  industry  members  who  seek 
repre.sentation  and  serve  on  the  Board 
are  committed  to  their  service  and 
participate  in  all  Board  meetings. 

Every  5  years,  but  no  more  often  than 
once  every  3  years,  the  Board  must 
review  the  geographical  distribution  of 
the  quantity  of  paper  and  paper-based 
packaging  manufactured  within  the 
United  States  and  the  quantity  of  paper 
and  paper-based  packaging  imported  to 
the  United  States.  If  warranted,  the 
Board  would  recommend  to  the 
Secretary  that  the  Board  membership  he 
reapportioned  appropriately  to  reflect 
such  changes,  which  could  include  an 
increase  in  the  number  of  importer 
seats.  The  di.strihution  of  quantities 
between  domestic  regions  would  also  be 
considered  as  well  as  changes  in  the 
size  of  the  Board.  Any  changes  in  Board 
composition  would  he  implemented  by 
the  Secretary  through  rulemaking. 

Section  1222.41  of  the  proposed 
Order  would  specify  Board  nominations 
and  appointments.  The  initial 
nominations  would  be  submitted  to  the 
Secretary  by  the  Banel.  The  Panel  would 
publicize  the  nomination  prot:e.ss.  using 
trade  press  or  other  means  it  deems 
appropriate,  and  outreach  to  all  known 
manufacturers  and  importers  who 
manufacture  or  import  100,000  short 
tons  or  more  of  paper  and  paper-based 
packaging  in  a  marketing  year.  The 
i’anel  would  use  regional  caucuses,  mail 
or  other  methods  to  solicit  potential 
nominees  and  would  work  with  USI3A 
to  help  ensure  that  all  intcre.sted 
pensons  are  apprised  of  the  nomination 
pnM;ess.  The  Panel  would  submit  the 
nominations  to  the  Secretary  and 
recommend  tw'o  n»)minees  for  each 
Board  position.  The  Secretary  would 
selet:t  the  members  of  the  Board  from 
the  nominations  submitted  by  the  Panel. 

Regarding  subsequent  nominations, 
the  Board  would  solicit  nominations  as 
described  in  the  preceding  paragraph. 
Eligible  persons  may  nominate 
themselves  or  other  eligible  candidates. 
Nominetis  would  have  the  opportunity 
to  provide  the  Board  a  short  background 
statement  outlining  their  qualifications 
to  serve  on  the  Bo;ird.  Nominees  must 
domestically  produce  or  import  100,000 
short  tons  or  more  of  paper  and  })aper- 
ba.sed  packaging  annually.  Entities  that 
are  both  a  domestic  manufacturer  and 
an  importer  could  seek  nomination  to 


the  Board  as  either  a  domestic 
manufacturer  or  an  importer,  but  not 
both. 

For  the  domestic  seats  allocated  by 
region,  manufacturers  must  produce 
paper  and  paper-based  packaging  in  the 
region  for  which  they  seek  nomination. 
Domestic  manufacturers  who 
manufacture  paper  and  paper-based 
packaging  in  more  than  one  region 
could  seek  nomination  in  only  one 
region  of  their  choice.  The  names  rif 
domestic  manufacturer  nominees  w'ould 
be  placed  on  a  ballot  by  region.  The 
ballots  along  with  the  background 
statements  would  be  mailed  to 
manufacturers  who  produce  100,000 
short  tons  or  more  annually  for  a  vote. 
Manufacturers  may  vote  in  each  region 
in  which  they  manufacture  paper  and 
paper-based  packaging.  The  votes  would 
be  tabulated  for  each  region "W'ith  the 
nominee  receiving  the  highest  number 
of  votes  at  the  top  of  the  list  in 
de.scending  order  by  vote.  The  top  two 
candidates  for  each  position  would  be 
submitted  to  the  Secretary. 

'I'he  names  of  nominees  for  the  “at 
large”  dome.stic  manufacturer  .seat 
would  al.so  be  placed  on  a  ballot.  The  - 
ballots  along  with  the  background 
statements  would  be  mailed  to  all 
manufacturers  who  manufacture 
lOO.OOO  short  tons  or  more  of  paper  and 
paper-based  packaging  annually.  The 
votes  would  be  tabulated  and  the 
nominees  receiving  the  highest  number 
of  votes  would  he  placed  at  the  top  of 
the  list  in  descending  order  by  vote.  The 
top  two  candidates  would  be  submitted 
to  the  Secretary. 

The  names  of  importer  nominees-' 
would  also  be  placed  on  a  ballot.  The 
ballots  along  with  the  background 
statements  would  be  mailed  to 
importers  who  import  lOO.OOO  short 
tons  or  more  annually  for  a  vote.  The 
votes  would  be  tabulated  with  the 
nominee  receiving  the  highest  number 
of  votes  at  the  top  of  the  list  in 
descending  order  by  vote.  The  top  two 
candidates  for  each  position  would  then 
he  submitted  to  the  .Secretary 

'I'he  Board  would  submit  nominations 
to  the  Secretary  at  least  B  months  hcTore 
the  new  Board  term  begins.  The 
Secretary  would  select  the  members  of 
the  Board  from  the  nominations 
submitted  by  the  Board. 

The  Panel  also  recommended  that  no 
two  Board  members  be  employed  by  a 
single  corporation,  company, 
partnership  or  any  other  legal  entity. 
This  is  to  help  ensure  that 
repre.sentation  on  the  Board  is  balanced. 

In  order  to  provide  the  Board 
flexibility,  the  Board  could  recommend 
to  the  Secretary  modifications  to  its 
tiornination  procedures.  Any  such 


modifications  would  be  implemented 
through  rulemaking  by  the  Secretary. 

Section  1222.42  of  the  proposed 
Order  would  specify  the  term  of  office. 
With  the  exception  of  the  initial  Board, 
each  Board  member  would  serve  a 
three-year  term  or  until  the  Secretary 
appointed  his  or  her  successor.  Each 
term  of  office  woidd  begin  on  January  1 
and  end  on  December  31.  No  member 
could  serve  more  than  two  consecutive 
terms,  excluding  any  term  of  office  less 
than  three  years.  For  the  initial  board, 
the  terms  of  Board  members  would  be 
staggered  for  two,  three  and  four  years 
and  would  be  recommended  to  tbe 
.Sei:retary  by  the  Panel. 

Section  1222.43  of  the  proposed 
Order  would  specify  criteria  for  the 
removal  of  members  and  for  filling 
vacancies.  If  a  Board  member  cea.sed  to 
w'ork  for  or  be  affiliated  with  a  domestic 
manufacturer  or  importer  or  ceased  to 
do  business  in  the  region  he  or  she 
represented,  .such  position  would 
become  vacant.  Additionally,  the  Board 
could  recommend  to  the  Secretary  that 
a  member  be  removed  from  office  if  the 
member  consistently  refused  to  perform 
his  or  her  duties  or  engaged  in  dishonest 
acts  or  willful  misconduct.  The 
.Secretary  could  remove  the  member  if 
he  or  she  finds  that  the  Board’s 
recommendation  shows  adequate  cau.se. 
'I’he  S(jcretary  could  also  remove  a 
member  due  to  adequate  cause  absent  a 
Board  recommendation.  If  a  position 
became  vacant,  nominations  to  fill  the 
vacancy  would  be  conducted  using  the 
nominations  process  as  proposed  in 
section  1222.41  of  the  Order.  A  vacancy 
would  not  be  required  to  be  filled  if  the 
unexpired  term  is  less  than  six  months. 

.Section  1222.44  of  the  proposed 
Order  would  specify  procedures  of  the 
Board.  A  majority  of  the  Board  members 
would  con.stitute  a  quorum.  Thus,  for 
the  12-member  Board,  7  members  would 
constitute  a  quorum.  If  the  Board  had 
two  vacancies  and  consisted  of  only  10 
members,  B  members  would  constitute  a 
(luorum.  A  motion  would  carry  if 
supported  by  a  majority  of  Board 
immibers,  except  for  recommendations 
to  change  the  assessment  rate  or  to 
adopt  a  budget,  both  of  which  would 
require  affirmation  by  at  least  two-thirds 
of  the  Board  members.  Thus,  for  a  12- 
member  Board,  8  members  would  have 
to  vote  in  favor  of  a  budget  for  it  to  pass. 
For  a  10-member  Board  (two  vacancies). 
7  members  would  have  to  vote  in  favor 
of  a  budget  for  it  to  pass.  Proxy  voting 
would  not  be  permitted. 

'I’he  proposed  Order  would  also 
provide  for  the  Board  to  take  action  by 
mail,  telephone,  electronic  mail, 
facsimile,  or  any  other  electronic  means 
w'hen  the  chairperson  believes  it  is 
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necessary.  Actions  taken  under  these 
procedures  would  be  valid  only  it  all 
members  and  the  Secretary  w»!re 
notified  of  Itie  meeting  and  all  members 
were  provided  the  opportunity  to  vote 
and  at  least  a  majority  of  Board 
members  voted  in  favor  of  the  action 
(unless  two-tbirds  vote  W(;re  njquirtul 
under  the  Order).  Additionally,  all  votes 
would  have  to  be  confirmed  in  writing 
and  recorded  in  Hoard  minut(!s. 

The  proposed  Order  would  specify 
that  Hoard  members  would  serve 
without  compensation.  How(!ver.  Board 
members  would  be  reimbursed  for 
reasonable  travel  expenses,  as  approved 
by  the  Hoard,  incurred  w’ben  performing 
Hoard  business.  Similarly,  persons  who 
.serve  on  subcommittees  or  other 
commiflecis  who  may  not  be  Hoard 
members  would  also  be  reimbursed  for 
reasonable  travel  expenses,  as  approviul 
by  the  Hoard,  incurred  when  performing 
Board  business. 

Section  1222.48  of  the  proposed 
Order  would  specify  powers  and  duties 
of  the  Hoard.  These  are  similar  in 
promotion  programs  authorized  under 
the  199t)  Act.  They  include,  among 
other  things,  to  administer  the  Order 
and  collect  assessments;  to  d«!velop 
bylaws  and  recommend  regulations 
neces.sary  to  administer  the  Order;  to 
select  a  chairperson  and  other  Hoard 
officers;  to  form  committees  and 
subcommittees  as  neces.sary;  to  hire  staff 
or  contractors;  to  provide  appropriate? 
notice  of  meetings  to  the  indu.stry  and 
IJSDA  and  keep  minutes  of  such 
meetings;  to  develop  programs  and  enter 
into  contracts  to  implement  programs; 
to  submit  fiscal  year  budgets  to  USDA 
in  accordance  with  section  1222..‘50;  to 
borrow  funds  necessary  to  cover  startup 
costs  of  the  Order;  to  invest  Board  funds 
appropriately;  to  recommend  changes  in 
the  assessment  rate  as  appropriate  and 
within  Hie  limits  of  the  Order;  to  have 
its  books  audited  by  an  outside  certified 
public  accountant  at  the  end  of  each 
fiscal  period  and  at  other  times  as 
retpiested  by  the  Secretary;  to  report  and 
make  public  reports  of  its  program 
activities;  to  make  public  an  accounting 
of  funds  received  and  expended  at  least 
once  each  fiscal  year;  to  receive, 
investigate  and  report  to  the  Secretary 
complaints  of  violations  of  the  Order;  to 
recommend  amendments  to  the  Order  as 
appropriate;  and  to  work  to  achieve  an 
effective,  continuous  and  coordinated 
program  of  promotion,  research  anrl 
information  and  to  carry  out  programs, 
plans  and  projects  designed  to  provide 
maximum  benefits  to  the  paper  and 
liaper-ba.sed  packaging  industry. 

Section  1222.47  of  tne  proposed 
Order  would  specify  probibiteil 
activities  that  are  common  to  all 


promotion  programs  authorized  under 
tb(!  199B  Act.  In  summary,  neither  the 
Board  nor  its  employees  and  agents 
could  engage  in  actions  that  would  be 
a  conflict  of  interest;  use  Board  funds  to 
lobby  (influencing  legislation  or 
governmental  action  or  policy,  by  local, 
state,  national,  and  foreign  governments 
or  subdivision  thereof,  other  than 
rei:ommending  to  the  Secretary 
amendments  to  the  Ordcir);  and  engagi? 
in  any  advertising  or  activities  that  may 
be  false,  misleading  or  disparaging  to 
another  agricultural  commodity. 
Additionally,  paper  and  paper-based 
packaging  from  all  origins  would  be 
treated  equally. 

Kxpenses  and  Assessments 

Pursuant  to  st?c:lions  .518  and  517  of 
the  1998  Act,  sections  1222.50  through 
1222.53  of  the  proposed  Order  detail 
requirements  regarding  the  Board’s 
budget  and  expenses,  financial 
statements,  assessments,  and  exemption 
from  a.sse.ssments.  At  least  60  calendar 
days  before  the  start  of  the  fiscal  period, 
and  as  neces.sary  during  the  year,  the 
Board  would  submit  a  budget  to  USUA 
covering  its  projected  expenses.  The 
budget  must  include  a  summary  of 
anticipated  revenue  and  expenses  for 
each  program  along  with  a  breakdown 
of  staff  and  adrnini.strative  expenses. 
Except  for  the  initial.budgot,  the  Board’s 
budgets  should  include  comparative 
data  for  at  least  one  preceding  fiscal 
period. 

Each  budget  must  provide  for 
adequate  funds  to  cover  the  Board’s 
anticipated  expenses.  Any  amendment 
or  addition  to  an  approved  budget  must 
be  approved  by  USDA,  including 
shifting  of  funds  from  one  program,  plan 
or  project  to  another.  Shifts  of  funds  that 
do  not  result  in  an  increase  in  the 
Board’s  approved  budget  would  not 
have  to  have  prior  approval  from  USDA. 
For  example,  if  the  Board’s  approved 
budget  provided  for  $1  million  in 
consumer  advertising  and  .$500,000  in 
re.search  projects,  a  shift  of  $50,000  from 
cdlisumer  advertising  to  research  would 
require  USDA  approval.  However,  a 
shift  within  the  $1  million  consumer 
advertising  line  item  would  not  require 
prior  USDA  approval. 

The  Board  would  be  autborized  to 
incur  rea.sonable  expen.ses  for  its 
maintenance  and  functioning.  During  its 
first  year  of  operation,  the  Board  could 
borrow  funds  for  startup  costs  and 
capital  outlay.  Any  borrowed  funds 
would  be  subject  to  the  same  fiscal, 
budget  and  audit  controls  as  other  funds 
of  the  Board. 

The  Board  coidd  also  accept 
voluntary  contributions.  Any 
contributions  received  by  the  Board 


would  be  free  from  encumbrances  by 
the  donor  ami  the  Board  would  retain 
control  over  u.se  of  the  funds.  The  Board 
would  al.so  be  required  to  reimburse 
USDA  for  costs  incurred  by  USDA  in 
overseeing  the  Order’s  operations, 
including  all  costs  associated  with 
referenda. 

The  Board  would  bo  limited  to 
spending  no  more  than  15  percent  of  its 
available  funds  for  administration, 
maintenance,  and  the  functioning  of  the 
Board.  This  limitation  w'oidd  begin 
three  fi.sc;al  years  after  the  Board’s  first 
meeting.  As  an  example,  if  the  Board 
rec(?ivt;d  .$20  million  in  a.s.sessments 
during  fi.scal  year  5,  and  had  available 
.$1  million  in  re.serve  hinds,  the  Board’s 
available  fuiuls  w'ould  be  $21  million.  In 
this  .scenario,  the  Board  would  be 
limited  to  spending  no  more  than  $3.2 
million  (.15  x  $21  million)  on 
administrative  costs.  Reimbursements  to 
USDA  would  not  be  considered 
administrative  costs. 

The  Board  could  also  maintain  a 
monetary  reserve  and  carry  over  excess 
funds  from  one  fiscal  period  to  the  next. 
However,  such  reserve  funds  could  not 
ex(;eed  one  fiscal  year’s  budgeted 
expenses.  For  example,  if  the  Board’s 
budgeted  expenses  for  a  fi.scal  year  were 
.$20  million,  it  could  carry  over  no  more 
than  $20  million  in  re.serve.  With 
approval  of  the  .Secretary,  reserve  funds 
could  be  used  to  pay  expenses. 

Tbe  Board  could  invest  its  revenue 
collected  under  the  Urder  in  the 
following:  (1)  Obligations  of  the  United 
.States  or  any  agency  of  the  United 
.States;  (2)  General  obligations  of  any 
State  or  any  political  subdivision  of  a 
State;  (3)  Interest  bearing  accounts  or 
certificates  of  deposit  of  financial 
in.stitutions  that  are  members  of  the 
Federal  Ke.serve;  and  (4)  Obligations 
fully  guaranteed  as  to  principal  interest 
by  the  United  States. 

The  Board  would  be  required  to 
submit  to  USDA  financial  statements  on 
a  quarterly  basis,  or  at  any  other  time  as 
reipjested  hy  the  Secretary.  Financial 
.statements  should  include,  at  a 
minimum,  a  balance  sheet,  an  income 
statement  and  an  expense  budget. 

Assessments 

The  Board’s  programs  and  expenses 
would  be  funded  through  a.s.se.ssments 
on  U..S.  manufacturers  and  importers, 
other  iiu;ome,  and  other  funds  available 
to  the  Board.  The  Order  would  provide 
for  an  initial  assessment  rate  of  $0.35 
per  short  ton  of  paper  and  paper-based 
packaging  domestically  manufactured  or 
imported.  Domestic  manufacturers 
would  pay  a.sse.ssments  ba.sed  on  the 
quantity  of  paper  and  paper-based 
packaging  manufactured  or  produced; 
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the  assessment  would  be  on  the 
rollstock.  An  exception  previously 
mentioned  is  the  case  of  cut-size 
printing  and  writing  papers  (including 
folio  sheets)  in  which  case  the 
assessment  would  be  on  the  cut-size 
paper.  Importers  would  pay  assessments 
based  on  the  quantity  of  paper  and 
paper-based  packaging  imported  to  the 
United  States. 

Two  years  after  the  Order  becomes 
effective  and  periodically  thereafter,  the 
Board  would  review  the'as.sessment  rate 
and,  if  appropriate,  recommend  a 
change  in  the  rate.  At  least  two-thirds  of 
the  Board  members  would  have  to  favor 
a  change  in  the  assessment  rate.  Any 
change  in  the  assessment  rate  would  be 
subject  to  rulemaking  by  the  Secretary. 
Anticipated  income  generated  at  the 
$0.35  per  short  ton  assessment  rate  is 
addre.s.sed  in  the  section  titled  “Initial 
Regulatory  Flexibility  Act  Analysis.” 

Domestic  manufacturers  would  be 
required  to  pay  their  assessments  owed 
to  the  Board  by  the  30th  calendar  day 
of  the  month  following  the  end  of  the 
quarter  in  which  the  paper  and  paper- 
based  packaging  was  manufactured. 
Thus,  the  January  to  December  fiscal 
year  would  have  four  quarters  ending 
the  la.st  day  of  March,  June,  September, 
and  December,  respectively. 

Assessments  would  be  due  April  30th, 
July  30th,  October  30th  and  January 
30th.  As  an  example,  asses.sments  for 
paper  and  paper-based  packaging 
produced  in  January,  February  or  March 
would  be  due  to  the  Board  by  April 
30th. 

Importer  assessments  would  be 
collected  through  Customs.  If  Customs 
did  not  collect  the  assessment  from  an 
importer,  then  the  importer  would  be 
responsible  for  paying  the  assessment 
directly  to  the  Board  within  30  calendar 
days  after  the  end  of  the  quarter  in 
which  the  paper  and  paper-based 
packaging  was  imported.  Imported 
paper  and  paper-based  packaging 
identified  by  the  numbers  of  the  IITSUS 
listed  in  sections  1222.32(e)  would  be 
covered  under  the  Order.  The  majority 
of  the  paper  and  paper-liased  packaging 
imports  are  in  kilograms.  One  kilogram 
is  equal  to  2.20462262  pounds  and  one 
short  ton  is  equal  to  2,000  pounds. 

Thus,  the  $0.35  per  short  ton  assessment 
rate  is  equal  to  a  rate  of  $.000386  per 
kilogram  ($0.35/2,000  pounds  times 
2.20462262  pound.s/kilogram). 

The  Order  would  provide  authority 
for  the  Board  to  impose  a  late  payment 
charge  and  interest  for  assessments 
overdue  to  the  Board  by  60  calendar 
days.  The  late  payment  charge  and  rate 
of  interest  would  be  prescribed  in  the 
Order’s  regulations  issued  by  the 
Secretary. 


Exemptions 

The  Order  would  provide  for  two 
exemptions.  First,  U.S.  manufacturers 
and  importers  who  domestically 
produce  or  import  less  than  100,000 
short  tons  during  a  marketing  year 
would  be  exempt  from  paying 
as.sessments.  If  an  entity  is  a  U.S. 
manufacturer  and  an  importer,  such 
entity’s  combined  quantity  of  paper  and 
paper-basetl  packaging  manufactured 
and  imported  annually  would  count 
towards  the  100,000  short  ton 
exemption.  Manufacturers  and 
importers  would  apply  to  the  Board  for 
an  exemption  prior  to  the  start  of  the 
fiscal  year.  This  would  be  an  annual 
exemption;  entities  would  have  to 
reapply  each  year.  They  would  have  to 
certify  that  they  expect  to  dome.stically 
manufacture  or  import  less  than  100,000 
short  tons  for  the  applicable  fiscal  year. 
The  Board  could  request  past 
production  or  import  data  to  support  the 
exemption  request.  The  Board  would 
then  issue,  if  deemed  appropriate,  a 
certificate  of  exemption  to  the  eligible 
manufacturer  or  importer. 

Once  approved,  domestic 
manufacturers  would  not  have  to  pay 
assessments  to  the  Board  for  the 
applicable  fiscal  year.  Approved 
importers  would  have  their  assessnuthts 
as  collected  by  Customs  refunded  by  the 
Board  within  60  calendar  days  after 
receipt  of  such  assessments  by  the 
Board.  No  interest  would  be  paid  on  the 
ajssessments  collected  by  Customs. 

Manufacturers  and  importers  who  did 
not  apply  to  the  Board  for  an  exemption 
and  domestically  manufactured  or 
imported  le.ss  than  100,000  short  tons 
during  the  fiscal  year  would  receive  a 
refund  from  the  Board  fot  the  applicable 
assessments  within  30  calendar  days 
after  the  end  of  the  fiscal  year.  The 
Board  would  determine  the  asse.ssments 
paid  and  refund  the  manufacturer  or 
importer  accordingly.  On  the  other 
hand,  manufacturers  and  importers  who 
receive  an  exemption  certificate  but 
domestically  manufacture  or  import  • 
100,000  short  tons  or  more  of  paper  and 
paper-based  packaging  during  the  fiscal 
year  would  have  to  pay  the  Board  the 
applicable  assassments  owed  within  30 
calendar  days  after  the  end  of  the  fiscal 
year  and  submit  any  neces.sary  riqiorts 
to  the  Board. 

The  Board  could  recommend 
additional  procedures  to  administer  the 
exemption  as  appropriate.  Any 
l)rocedun!S  would  be  implemented 
through  rulemaking  by  the  .Secretary. 

The  second  exem|)lion  under  the 
jjioposed  Order  would  be  for  f)rganic 
pa|)er  and  paper-based  packaging.  A 
domestic  manufacturer  who  operates 


under  an  approved  National  Organic 
Program  (NOP)  (7  CFR  part  205)  system 
plan,  only  manufactures  paper  and 
paper-based  packaging  that  is  eligible  to 
be  labeled  as  100  percent  organic  under 
the  NOP  and  is  not  a  split  operation 
would  be  exempt  from  the  payment  of 
assessments.  Likewise,  an  importer  who 
imports  only  paper  and  paper-based 
packaging  that  is  eligible  to  be  labeled 
as  100  percent  organic  under  the  NOP, 
is  not  a  split  operation  and  who  does 
not  import  any  nonorganic  paper  and 
paper-based  packaging  would  be  exempt 
from  the  payment  of  assessments. 

Promotion,  Research  and  Information 

Pursuant  to  section  516  of  the  1996 
Act,  sections  1222.60  through  1222.62 
of  the  proposed  Order  would  detail 
riiquiroments  regarding  promotion, 
research  and  information  programs, 
plans  and  projects  authorized  under  the 
Order.  The  Board  would  develop  and 
submit  to  the  Secretary  for  approval 
programs,  plans  and  projects  regarding 
promotion,  research,  education  and 
other  activities,  including  consumer  and 
industry  information  and  advertising. 

The  Board  would  be  required  to 
evaluate  each  plan  and  program  to 
ensure  that  it  contributes  to  an  effective 
promotion  program.  The  Order  would 
also  require  that,  at  least  once  every  five 
years,  the  Board  fund  an  independent 
evaluation  of  the  effectiveness  of  the 
Order  and  programs  conducted  by  the 
Board. 

Finally,  the  Order  would  specify  that 
any  patents,  copyrights,  trademarks, 
inventions,  product  formulations  and 
publications  developed  through  the  use 
of  funds  received  by  the  Board  would  be 
the  property  of  the  U.S.  Government,  as 
represented  by  the  Board.  1'hese  along 
with  any  rents,  royalties  and  the  like 
from  their  use  would  be  considered 
income  subject  to  the  .same  fiscal; 
budget,  and  audit  controls  as  other 
funds  of  the  Board,  and  could  be 
licensed  with  approval  of  the  Secretary. 

Reports,  Books,  and  Records 

Pursuant  to  section  515  of  the  1996 
Act,  sections  1222.70  through  1222.72 
would  specify  the  reporting  and 
recordkeeping  requirements  under  the 
[)roposed  Order  as  well  as  requirements 
regarding  confidentiality  of  information. 

Manufacturers  and  imj)orters  would 
be  required  to  submit  periodically  to  the 
Board  certain  information  as  the  Board  • 
may  request.  Specifically,  domestic 
manufacturers  would  submit  a  report  to 
th(!  Board  that  would  include,  but  not  be 
limited  to,  the  manufacturer’s  name, 
address,  and  telephone  number;  and  the 
quantity  of  paper  and  paper-ba.sed 
|)ackaging  manufactured  by  type. 
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Manutactiirers  would  submit  this  report 
by  the  8()th  calendar  day  of  the  month 
following  the  end  of  the  quarter  in 
which  the  paper  and  paper-based 
packaging  was  manufactured.  The 
report  would  accompany  the  payment  of 
assessments  as  specified  in  section 

1222. , '52.  Manufacturers  who  received  a 
■certificate  of  exemption  from  the  Board 
would  not  have  to  submit  such  a  report 
to  the  Board.  However,  exempt 
manufacturers  who  produced  100, 000 
short  tons  or  more  during  the  fiscal  year 
would  have  to  submit  such  reports  to 
the  Board  as  specified  in  section 

1222. . '53(a)(0). 

Likewise,  importers  who  pay  their 
as.sessnients  directly  to  the  Board  would 
be  r(*quired  to  submit  a  rejiort  to  the 
B(jard  that  would  include,  but  ncjt  he 
limited  to,  the  importer’s  name,  address, 
and  telephone  number;  the  quantity  of 
paper  and  paper-based  packaging 
imported  to  the  United  States  by  type; 
and  country  of  export  for  such  paper 
and  paper-based  packaging.  Importers 
would  submit  this  report  at  the  .same 
time  they  remit  their  assessments  to  the 
Board.  Importers  who  paid  their 
as.se.ssments  through  Customs  would  not 
have  to  submit  such  reports  to  the  Board 
because  C'ustoms  would  collect  this 
information  upon  entry. 

Additionally,  manufacturers  and 
importers,  including  those  who  were 
exempt,  would  he  required  to  maintain 
hooks  and  records  needed  to  verify  any 
required  reports.  Such  hooks  and 
records  mu.st  be  made  available  during 
normal  business  hours  for  inspection  hv 
the  Board’s  or  USDA’s  employees  tir 
agents.  Manufacturers  and  importers 
would  he  required  to  maintain  such 
hooks  and  records  for  two  v^ars  beyond 
the  applicable  fiscal  period. 

The  Order  would  ahso  nHpiire  that  all 
information  obtained  from  persons 
subject  to  the  Order  as  a  result  of 
proposed  recordkeeping  and  reporting 
recpiirements  w'ould  be  kept 
confidential  by  all  officers,  employees, 
and  agents  of  the  Board  and  USDA. 

.Such  information  could  only  (h; 
disclo-sed  if  the  .Secretary  considered  it 
relevant,  and  the  information  were 
revealed  in  a  judicial  proceeding  or 
administrativirhearing  brought  at  the 
direction  or  at  the  request  of  the 
Secretary  or  to  w'hich  the  Secretary  or 
any  officer  of  ILSDA  were  a  party.  Other 
exceptions  for  disclosure  of  confidential 
information  would  include  the  issuance 
of  general  statements  based  on  reports 
or  on  information  relating  to  a  number 
of  persons  subject  to  the  Order,  if  the 
.statements  did  not  identify  the 
information  furnished  by  any  person,  or 
the  publication,  by  direction  of  the 
Secretary,  of  the  name  of  any  person 


violating  the  Oder  and  a  statermmt  of 
the  particular  provisions  of  the  Order 
violated. 

Miscellaneous  Provisions 
Referenda 

Pursuant  to  section  .'518  of  the  1898 
Act,  section  1222.81(a)  of  the  propo.sed 
Order  specifies  that  the  })rogram  would 
not  go  into  effect  unless  it  is  approved 
by  a  majority  of  IJ..S.  manufacturers  and 
importers  voting  in  a  referendum  who 
also  repres*mt  a  majority  of  the  volume 
of  paper  and  paper-ba.sed  packaging 
represented  in  the  referendum  wlio, 
during  a  repre.sentative  period 
determined  by  the  .Secretarv,  w(!re 
engaged  in  the  manufacturing  or 
importation  of  paper  and  j)aper-based 
})ackaging  into  the  United  .States.  For 
example,  if  50  U.S.  manufacturers  and 
importers  representing  50  million  short 
tons  of  pajier  and  paper-based 
packaging  voted  in  a  referendum,  28 
manufacturers  and  importers 
representing  over  28  million  short  tons 
W(juld  have  to  vote  in  favor  of  the  Order 
for  it  to  pass  in  the  nderendum. 

.Section  1222.81(b)  of  the  proposed 
Order  specifies  criteria  for  sub.sequent 
referenda.  Under  the  Order,  a 
referendum  would  be  held  to  a.scertain 
whether  the  program  should  continue, 
be  amended,  or  be  terminated.  This 
section  specifies  that  a  referendum 
would  be  held  7  years  after  the  Order 
becomes  effective,  and  every  7  years 
thereafter,  to  determine  whether 
manuf.'icturers  and  importers  favor 
continuation  of  the  Order.  The  tlrder 
would  continue  if  favored  by  a  majority 
of  manufacturers  and  importers  voting 
in  the  referendum  that  also  represented 
a  majority  of  the  volume  of  paper  and 
paper-based  packaging  represented  in 
the  referendum. 

Additionally,  a  referendum  could  be 
conducted  at  the  request  of  the  Board. 

A  referendum  could  also  be  conducted 
at  the  request  of  10  percent  or  more  of 
the  number  of  persons  eligible  to  vote  in 
a  referendum  under  the  Order.  Finally, 
a  referendum  could  be  conducted  at  any 
time  as  determined  by  the  Secretary. 

Other  Miscellaneous  Provisions 

.Sections  1222.80  and  sections  1222.82 
through  1222.88  describe  the  rights  of 
the  .Secretary;  authorize  the  Secretary  to 
suspend  or  terminate  the  Order  when 
deemed  appropriate;  prescribe 
proceedings  after  termination;  address 
personal  liability,  separability,  and 
amendments;  and  provide  OMB  control 
numbers.  These  provisions  are  common 
to  all  research  and  promotion  program 
authorized  under  the  1-996  Act. 


Executive  Order  12866  and  Executive 
Order  13.563 

Executive  Orders  12866  and  13563 
direct  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
rn^cessary.  to  select  regulatory 
ap[)roacbes  that  I^laximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  .safety 
effects,  distributive  impacts,  and 
equity).  Executive  Order  13563 
emphasizes  the  importance  of 
quantifying  both  costs  and  benefits,  of 
nnlucing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibility.  This  rule  is 
not  a  significant  regulatory  action  under 
s*!Ction  3(f)  of  Executive  (Irder  12866, 
Rogidatory  Planning  and  Review,  as 
siqjplemented  by  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order. 

We  expect  the  economic  impact  of 
this  rule  to  be  minimal.  The  program  is 
intended  to  include  broad,  fact-based 
me.s.sages  bigblighting  the  renewabilitv, 
recyclability  and  reusability  of  paper 
and  paper-ba.sed  packaging.  Paper 
produc(!d  in  the  United  .States  relies  on 
fiber  from  sustainably  managed  forests 
and  fiber  recovered  for  recycling  as  its 
raw  material.  Broad  mes.sages  about  the 
rec;yclability  of  paper  should  enhance 
recov<!ry  efforts.  Increasing  paper 
recovering  for  recycling  would  increase 
the  amount  of  paper  diverted  from 
landfills.  Messaging  to  encourage  the 
u.se  of  renewable  and  recyclable  paper 
and  paper-based  packaging  f:ould  help 
increase  the  u.se  of  bio-bas(id  products; 
paper  and  paper-basjid  pat.kaging  are 
considered  bio-based  products  because 
they  are  composed  of  wood  fiber. 

The  industry  could  also  educate  the 
public  about  tlnvsustainability  of  paper 
and  paj)er-based  packaging.  In  the 
United  .States,  more  trees  are  grown  than 
harvested.  Between  1953  and  2006,  the 
standing  inventory  of  trees  (/.e.,  the 
volume  of  growing  trees)  in  U.S.  forests 
increased  by  49  percent  and  has 
increased  by  more  than  20  percent  since 
1970.'''» 

Additionally,  many  paper  products 
are  manufactured  using  renewable 
(Miergy.  In  2-008,  an  estimated  65  percent 
of  the  energy  needed  to  operate  U..S. 
pulp  and  {)aper  mills  was  generated 
from  renewable  fuels  derived  largely 
from  biomass. Broad  campaigns  to 
educate  consumers  about  these  factors 

'^Nalionnl  Knporl  nf  .Sustainable  Forests  (2010), 
Page  11-112,  ll.S.  Fore.st  Service  Iwww.fs.fpd.u's/ 
reseanrh/siistoin/]. 

"■•This  is  based  on  a  21)08  survey  of  AF'li^P.^ 
nienitter  companies  that  produced  pulp,  paper  and 
paperboard. 
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should  help  all  segments  of  the 
industry. 

The  program  would  also  help  th«; 
forest  products  industry  maintain 
870,000  jobs  across  the  nation  and  begin 
to  create  new  jtihs.’^  In  addition  to  these 
jobs,  numerous  other  jobs  in  related 
sectors  are  dependent  ppon  the 
economic  health  of  this  indu.strv- 

The  proposed  program  would  be 
funded  by  industry  tlirough  an 
assessment.  The  program  would  f:ollect 
approximately  $2.5  million  in 
a.ssessments  from  the  top  producing 
II..S.  manufacturers  and  importers  to 
conduct  marketing  and  educate 
consumers  about  a  variety  of  paper 
products,  thus,  benefiting  all  paper 
manufacturers  and  importers,  including 
many  small  operations  that  would  be 
exem|)t  from  the  assessment.  While  the 
benefits  of  the  program  are  difficult  to 
rpiantify,  they  are  expected  to  outweigh 
program  costs.  If  the  new  program 
pr«!serves  just  0.24  percent  of  the  paper 
and  allied  products  industry  sales  by 
slowing  demand  declines  for  .some 
grades  and/or  increasing  demand 
growth  for  other  grades,  the  economy 
could  experience  3,360  additional 
jobs.’”  For  example,  the  Cotton  Board 
has  seen  a  Benefit-Cost  Ratio  for 
producers  and  the  government  of  $8.80 
return  for  each  dollar  invested;  and 
since  1990,  the  Benefit-Cost  Ratio  for 
importers  is  a  $14.80  return  for  each 
dollar  invested.  Other  research  and 
promotion  programs  have  .seen  similar 
benefits. 

The  a.ssessments  collected  from  U.S. 
manufacturers  and  importers  are 
expected  to  be  relatively  small 
compared  to  U..S.  manufacturer  revenue 
and  the  value  of  paper  ami  paper-based 


'’Fornst  pr(Ktiir.l.s  iiidustrv  oinployniont  was 
(.ali:ulat<;(i  bv  siimniiiig  Mardi  2012  Buroau  of  l.abor 
.Stati.stic.s  employmmit  itala  for  the  following 
ralegnrios:  I’apor  and  papiir  products,  lugging,  wood 
products,  wood  kitchnn  cabinets  and  countertops. 

’'•This  is  an  AKJid’A  estimate  and  was  computed 
as  follows.  The  paper  and  paper  products  industry 
currently  employs  295.000  people,  according  to  the 
Bureau  of  I^bor  Stati.stic.s.  Tlie  grades  of  papcn  and 
paper-basiid  packaging  to  be  covenai  bv  the 
pn)posed  program  accounted  for  about  B.'t..3  percent 
tif  total  paper  and  paper-based  packaging  in  2011. 
Hence,  an  estimated  229.000  direct  jobs  (82.3 
percent  of  29.5.01M))  are  associated  with  grades  that 
would  Ix!  cov€!red  bv  the  program.  Multipliers 
compiled  hy  the  Kconomic  Policy  Institute  indicate 
that  100  jobs  in  the  paper  industry  support  an 
additional  225  jobs  outside  the  indu.stry  (supplier 
indn.stries.  goveniment  entities  and  .schools,  and 
loi:al  communities  where  papiir  industry  employees 
s|»end  their  wages).  Thus,  229.000  paper  industry 
jobs  support  1.4  million  jobs  throughout  the 
ef;onomy  ((229.000  jobs)  +  (229.000  jobs  x  2.25)).  II 
the  ])roposnil  program  preserves  just  0.24  pendent  of 
the  paper  and  allied  products  industry  sales  by 
slowing  demand  declines  for  some  grades  and/or 
increasing  demand  growth  for  other  grades,  the 
economy  will  have  2,260  additional  jobs  (0.24 
pen:ent  x  1.4  million). 


packaging  import.s.  Many  businos.ses 
make  the  decision  to  not  pass  these 
costs  to  consumers  and  instead  keep  it 
as  a  cost  to  do  business  because  the 
costs  are  so  small  compared  to  the  total 
revenue.  To  calculate  the  percentage  of 
revenue  represented  by  the  assessment 
rate,  the  $0.35  per  short  ton  assessment 
rate  is  divided  by  the  average  price,  and 
that  number  is  multiplied  by  100.  For 
domestic  manufacturers,  using  a  2011 
average  price  of  $760  per  short  Ion,’” 
the  percentage  of  revenue  representetl 
by  the  assessment  rate  would  be  .046 
percent.  For  importers,  using  an  average 
price  of'$824  per  short  ton  ($6.2  billion 
in  2011  imports  divided  by  7.5  million 
short  tons  of  imports  x  100),^”  the 
percentage  revenue  represented  by  the 
assessment  rate  would  be  .042  percent. 
Thus,  for  both  domestic  manufacturers 
and  importers  covered  under  the 
liroposed  program,  the  jiercentage 
revenue  represented  by  the  assessment 
rate  would  be  well  under  1  percent  (just 
under  5/lOOths  of  a  percent)  of  the 
average  value  jier  ton  produced  or 
imported. 

Initial  Regulatory  Flexibility  Act 
Analysis 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  IJ.S.C.  (iOl- 
612),  AMS  is  required  to  examine  the 
impact  of  the  proposed  rule  on  small 
entities.  Accordingly,  AMS  has 
considered  the  ec;onomic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RI'A  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  so 
that  small  busines.ses  will  not  be 
disproportionately  burdened.  'I’he  Small 
Business  Administration  defines,  in  13 
(’.FR  part  121,  small  agricultural 
producers  as  lho.se  having  annual 
receipts  of  no  more  than  $750,000  and 
small  agricultural  service  firms 
(manufacturers  and  importers)  as  those 
having  annual  receipts  of  no  more  than 
$7.0  million. 

According  to  the  AF&PA,  in  2011, 
there  were  84  manufacturers  in  the 
United  States  that  produced  one  or  more 
of  the  four  types  of  paper  and  paper- 
based  packaging  to  be  covereii  under  the 
proposed  Order.  Using  an  average  price 
of  $760  per  short  ton,  a  manufacTunjr 
who  produced  less  than  9,210  short  tons 
of  jiaper  and  paper-based  packaging  per 


Industry  sourc.ns  do  not  publish  infornnition  on 
avorogo  price  for  paper  and  [taper-ba.sed  packaging. 
A  rea.sonable  estimate  for  averag(!  price  of  paper  and 
paper-based  packaging  is  the  value  per  ton  of  |iaper 
and  paper-based  packaging  exports.  Af:cording  to 
U.S.  ('.(•nsiis  data,  the  average  value  of  paper  and 
paper-based  packaging  ex[)orts  in  2011  was 
approximately  $760  per  short  ton. 

^"U.S.  (aistoms  atui  Border  Protection  data. 


year  would  be  considered  a  small  entity. 
It  is  estimated  that  no  more  than  four 
manufacturers  produced  less  than  9,210 
short  tons  in  2011.  Thus,  the  majority  of 
manufacturers  would  not  be  c:onsidered 
small  businesses. 

According  to  Cu.stoms  data,  it  is 
e.stimated  that,  in  2011,  there  were 
about  2,612  importers  of  paper  and 
paper-based  packaging.  Eighty-five 
importers,  or  about  3.2  percent, 
imported  more  than  $7.0  million  worth 
of  paper  and  paper-based  packaging. 
Thus,  the  majority  of  importers  would  . 
be  considered  small  entities.  However, 
no  importer  who  imported  100,000 
short  tons  or  more  (the  Order’s  proposed 
exemption  threshold)  imported  less 
than  $7.0  million  worth  of  paper  and 
paper-based  packaging  (19  importers). 
Therefore,  none  of  the  19  importers  to 
b(!  covered  under  the  proposed  Order 
would  be  considered  small  businesses. 

Regarding  value  of  the  commodity, 
with  domestic  production  at  about  68.5 
million  short  tons  in  2011,  and  using  an 
average  price  of  $760  per  short  ton,  the 
value  of  domestic  paper  and  paper- 
based  packaging  in  2011  was  about  $52 
billion.  According  to  Customs  data,  the 
valije  of  imported  paper  and  paper- 
ba.sed  packaging  imports  for  2011  was 
about  $6.2  billion. 

This  rule  invites  comments  on  a 
proposed  industry-funded  research, 
promotion,  and  information  program  for 
paper  and  paper-based  packaging.  The 
j)rogram  would  be  financed  by  an 
assessment  on  domestic  manufacturers 
and  importers  and  would  be 
administered  by  a  board  of  indu.stry 
members  appointed  by  the  Secretary. 
The  initial  asse.ssment  rate  would  be 
$0.35  per  short  ton.  Entities  that 
domestically  manufacture  or  import  less 
than  100,000  short  tons  per  marketing 
year  would  be  exempt  from  the  payment 
of  asses.sments.  The  purpose  of  the 
program  would  be  to  maintain  and 
expand  markets  for  paper  and  paper- 
basetl  packaging.  A  referendum  would 
be  held  among  eligible  manufacturers 
and  importers  to  determine  whether 
they  favor  implementation  of  the 
program  prior  to  it  going  into  effect.  A 
majority  of  entities  by  both  number  and 
volume  would  have  to  support  the 
program  for  it  to  be  implemented.  The 
program  is  authorized  under  the  1996 
Act. 

The  Order  would  provide  for  an 
exemption  for  domestic  manufacturers 
and  importers  who  manufacture  or 
import  less  than  100,()()()  short  tons 
annually.  Of  the  84  dome.stic 
manufacturers  in  2011,  it  is  e.stimated 
that  about  33,  or  39  percent,  produced 
less  than  100,000  short  tons  per  year 
and  would  thus  bo  exempt  from  paying 
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assessments  under  the  proposed  Order. 
Of  the  2,612  importers  in  2011,  it  is 
estimated  that  about  2,593,  t)r  99 
percent,  imported  Ic.ss  than  100,000 
short  tons  per  year  and  would  also  he 
exempt  from  paying  assessments.  Thus, 
about  51  domestic  manufacturers  and  19 
importers  would  pay  assessments  under 
the  Order.  Using  201 1  data  and 
deducting  exempt  tonnage,  it  is 
estimated  that  if  72.5  million  short  tons 
of  paper  and  j)aper-based  packaging 
(67.2  million  short  tons  domestic  and 
5.3  million  short  tons  imported)  were 
assessed  at  a  rate  of  $0.35  per  short  ton, 
about  $25.4  million  would  he  collected 
in  a.s,se.ssments.  Of  that  $25.4  million, 
92.5  percent  ($23.5  million)  would  he 
paid  by  domestic  manufacturers  and  7.5 
percent  ($1.9  million)  would  be  paid  by 
importers. 

Regarding  alternatives,  the  Panel 
considered  various  options  to  the 
program’s  coverage,  the  proposed 
as.sessment  rate  and  exemption 
threshold.  The  Panel  considered  the 
merits  of  as.sessing  all  U.S.  production 
of  the  four  types  of  paper  and  paper- 
based  packaging  to  be  covered  under  the 
program,  whether  imports  should  he 
included,  and  different  asse.ssment  rates 
to  generate  a  range  in  income  from  $10 
million  to  $30  million.  The  Panel  also 
considered  the  merits  of  a  25,000  short 
ton  versus  a  100,000  short  ton 
exemption.  The  table  below  details 
various  rates  of  a.ssessment  and  _ 
apprr)ximate  income  generated  using 
2011  data  and  the  100,000  short  ton- 
exemption  threshold. 


Approximate  Assessment  Income  at 
Various  Assessment  Rates 


Approximate  assessment  j 
income 

U.S.  production 
and  imports  with  a 
100,000  short  ton- 
exemption 
(72.5  million  short 
tons) 

$10.0  million  . 

$0,138 

$20.0  million  . 

$0,276 

$25.4  million  . 

$0,350 

$30.0  million  . 

$0,413 

After  mucli  consideration,  the  Panel 
concluded  that  an  exemption  threshold 
of  100,000  short  tons  would  by 
approjjriatf;  with  imports  covered  under 
the  program  as  well.  The  Panel 
concluded  that  this  exemption  level 
would  help  reduce  the  financial  and 
reporting  burden  on  smaller  entities  but 
provide  the  Board  sufficient  income  to 
administer  the  program  and  conduct 
research  and  promotion  activities. 

This  action  would  impose  additional 
reporting  and  recordkeeping  burdens  on 
manufacturers  and  importers  of  paper 


and  paper-based  packaging. 
Manufacturers  and  importers  interested 
in  serving  on  the  Board  would  be  asked 
to  submit  a  nomination  form  to  the 
Board  indicating  their  desire  to  serve  or 
nominating  another  industry  member  to 
serve  on  the  Board.  Interested  persons 
could  also  submit  a  background 
statement  outlining  their  qualifications 
to  serve  on  the  Board.  Bxcept  for  the 
initial  Board  nominations, 
manufacturers  and  importers  would 
have  the  opportunity  to  cast  a  ballot  and 
vote  for  candidates  to  serve;  on  the 
Board.  Manufacturer  and  importer 
nominees  to  the  Board  would  have  to 
submit  a  background  form  to  the 
Secr(;tary  to  ensure  they  are  qualified  to 
serve  on  the  Board. 

Additionally,  manufacturers  and 
importers  who  manufacture  or  import 
less  than  100,000  short  tons  annually 
could  submit  a  reque.st  to  the  Board  for 
an  exemption  from  paying  assessments 
on  this  volume.  Manufacturers  and 
importers  would  also  be  asked  to  submit 
a  report  to  th(;  Board  regarding  their 
production/imports.  Manufacturers  and 
importers  who  would  qualify  as  100 
percent  organic  under  the  NOP  could 
submit  a  reipiest  to  the  Board  for  an 
exemption  from  assessments.  Importers 
could  al.so  request  a  refund  of  any 
assessments  paid  to  (Customs. 

Finally,  manufacturers  and  importer 
who  wanted  to  participate  in  a 
referendum  to  vote  On  win;!  her  the 
Order  should  become  effective  would 
have  to  complete  a  ballot  for  submission 
to  the  Secretary.  These  forms  are  being 
submitted  to  the  OMB  for  approval 
under  OMB  Control  No.  0581-NEW. 
Specific  burdens  for  the  forms  are 
detailed  later  in  this  document  in  the 
section  titled  “Paperwork  Reduc.tion 
Act”.  As  with  all  Federal  promotion 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
.sector  agencies.  Finally.  IJSDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

AMS  is  committed  to  complying  with 
the  E-Government  Act,  to  promote  the 
use  of  the  Internet  and  other 
information  technologies  to  provide 
increased  opportunities  for  citizen 
access  to  Government  information  and 
.services,  and  for  other  purposes. 

Regarding  outreach  efforts,  the  Panel 
represents  a  broad  cross-section  of 
manufacturers  and  importers  that  woidd 
he  covered  under  the  program.  Of  the  14 
Panel  members,  11  are  AF&PA  members 
and  3  are  non-AP’&PA  members. 
According  to  the  Panel,  Panel  and 
AF’&PA  members  represent  about  81 


percent  of  the  domestic  industry  that 
would  be  covered  by  the  program.  Panel 
members  representing  69  percent  of  the 
domestic  production  have  signed  forms 
indicating  their  support  for  the  program. 
Over  the  past  year,  the  Panel,  and 
AF&PA  staff  and  industry  company 
employees,  on  behalf  of  the  Panel,  have 
made  presentations  on  the  proposed 
Order  to  all  three  major  associations 
representing  paper-based  packaging  and 
many  of  the  associations  representing 
the  printing  and  writing  paper  segment 
of  the  industry.  In  September  2011,  the 
Panel  mail(;d  information  regarding  the 
program  to  all  Panel-known  companies 
that  would  pay  assessments  under  the 
[irograrn.  This  included  manufacturers 
and  importers  and  both  AF&PA 
memh(;rs  and  non-rnemhers.  The  Panel 
al.so  mailed  a  letter  to  other  parties  in 
the  supply  chain  to  continue  to  educate 
them  about  the  program.  The  AF&PA 
continues  to  communicate  to  its 
members  ami  non-members  about  the 
program.  Finally,  Panel  members  plan 
to  continue  outreach  to  the  (T]Os  of 
their  industry  peers  to  explain  the 
program  and  help  garner  support. 

While  USDA  has  performed  this 
initial  RFA  analysis  regarding  the 
impact  of  the  proposed  rule  on  small 
entities,  in  order  to  have  as  much  data 
as  possible  for  a  more  compn;hensive 
analysis,  we  invite  comments 
concerning  potential  effects.  USDA  is 
also  reipiesting  comments  regarding  the 
number  and  size  of  entities  covered 
under  the  proposed  Order. 

Civil  Rights  Impact  Analysis 

Consideration  has  been  given  to  the 
potential  civil  rights  implications  of  this 
proposed  rule  on  affected  parties  to 
ensure;  that  no  person  or  group  shall  be 
discriminated  again.st  on  the  basis  of 
race,  color,  national  origin,  gender, 
religion,  age,  disability,  .sexual 
orientation,  marital  or  family  status, 
political  beliefs,  parental  status  or 
protecte;d  gen(;tic  information.  Although 
detailed  information  is  not  available  on 
the  domestic  manufacturers  and 
importers  who  would  be  subject  to  the 
program  or  the  users  of  paper  and 
paper-based  packaging,  broad 
consideration  was  given  to  the 
employees  of  .such  entities  and  those 
individuals  who  wish  to  use 
information  collected  under  this 
mandatory  program.  This  proposed  rule 
does  not  n;quire  affected  entities  to 
relocate  or  alter  their  operations  in  ways 
that  could  adversely  affect  such  jiersons 
or  groups.  Moreover,  the  program  would 
not  exclude  from  participation  any 
[lersons  or  groups,  deny  any  persons  or 
groups  the  benefits  of  the  program,  or 
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subject  any  persons  or  groups  to 
discrimination. 

Executive  Order  13175 

This  rule  has  been  reviewed  in 
accordance  with  the  requirements  of 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments.  The  review  reveals  that 
this  regulation  would  not  have 
substantial  and  direct  effects  on  Tribal 
governments  and  would  not  have 
significant  Tribal  implications. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  Section  524  of  the 
1998  Act  provides  that  it  shall  not  affect 
or  preempt  any  other  Federal  or  State 
law  authorizing  promotion  or  research 
relating  to  an  agricultural  commodity. 

Under  section  519  of  the  1998  Act,  a 
person  subject  to  an  order  may  file  a 
written  petition  with  the  U.S. 
Department  of  Agriculture  (USDA) 
stating  that  an  order,  any  provision  of  an 
order,  or  any  obligation  imposed  in 
connection  with  an  order,  is  not 
established  in  accordance  with  the  law, 
and  request  a  modification  of  an  order 
or  an  exemption  from  an  order.  Any 
petition  filed  challenging  an  order,  any 
provision  of  an  order,  or  any  obligation 
imposed  in  connection  with  an  order, 
shall  be  filed  within  two  years  after  the 
effective  date  of  an  order,  provision,  or 
obligation  subject  to  challenge  in  the 
petition.  The  petitioner  will  have  the 
opportunity  for  a  hearing  on  the 
petition.  Thereafter,  USDA  will  issue  a 
ruling  on  the  petition.  The  1998  Act 
provides  that  the  district  court  of  the 
United  States  for  any  district  in  which 
the  petitioner  resides  or  conducts 
business  shall  have  the  jurisdiction  to 
review  a  final  ruling  on  the  petition,  if 
the  petitioner  files  a  complaint  for  that 
purpose  not  later  than  20  days  after  the 
date  of  the  entry  of  USDA’s  final  ruling. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.(]. 
Chapter  35),  AMS  announces  its 
intention  to  request  an  approval  of  a 
new  information  collection  and 
recordkeeping  requirements  for  the 
proposed  paper  and  paper-ba.sed 
packaging  program. 

Title:  Acivisory  Committee  or 
Research  and  Promotion  Background 
Information. 

OMB  Number  for  background  form 
AD-755:  (Approved  under  OMB  No. 
0505-0001). 

Expiration  Date  of  ApprovaI:%iay  31 , 
2015. 


Title:  Paper  and  Paper-Based 
Packaging  Promotion,  Re.search  and 
Information  Order. 

OMB  Number:  0581-NEVV. 

Expiration  Date  of  Approval:  3  years 
from  approval  date. 

Type  of  Bequest:  New  information 
collection  for  research  and  promotion 
programs. 

Abstract:  The  information  collection 
requirements  in  the  request  are  essential 
to  carry  out  the  intent  of  the  1998  Act. 

The  information  collection  concerns  a 
proposal  received  by  USDA  for  a 
national  research  and  promotion 
program  for  the  paper  and  paper-based 
packaging  industry.  The  program  would 
be  financed  by  an  assessment  on 
domestic  manufacturers  and  importers 
and  would  be  administered  by  a  board 
of  indu.stry  members  appointed  by  the 
Secretary.  The  program  would  provide 
for  an  exemption  for  manufacturers  and 
importers  who  manufacture  or  import 
le.ss  than  100,000  short  tons  of  paper 
and  paper-based  packaging  during  the 
year.  A  referendum  would  be  held 
among  eligible  manufacturers  and 
importers  to  determine  whether  they 
favor  implementation  of  the  program 
prior  to  it  going  into  effect.  The  purpose 
of  the  program  would  be  to  maintain 
and  expand  markets  for  paper  and 
paper-based  packaging. 

In  summary,  the  in^rmation 
collection  requirements  under  the 
program  concern  Board  nominations, 
the  collection  of  assessments,  and 
referenda.  For  Board  nominations, 
manufacturers  and  importers  interested 
in  serving  on  the  Board  would  be  asked 
to  submit  a  “Nomination  F’orm"  to  the 
Board  indicating  their  desire  to  .serve  or 
to  nominate  another  industry  member  to 
serve  on  the  Board.  Interested  persons 
could  also  submit  a  background 
statement  outlining  qualifications  to 
serve  on  the  Board,  klxcept  for  the  initial 
Board  nominations,  manufacturers  and 
importers  would  have  the  oj)portunity 
to  submit  a  “Nomination  Ballot”  to  the 
Board  where  they  would  vote  for 
candidates  to  serve  on  the  Board. 
Nominees  would  also  have  to  submit  a 
background  information  form,  “AD- 
755,”  to  the  Secretary  to  ensure  they  are 
qualified  to  serve  on  the  Board. 

Regarding  assessments,  manufacturers 
and  importers  who  manufacture  or 
import  le.ss  than  100,000  short  tons 
annually  could  submit  a  reque.st, 
“Application  for  Exemption  from 
Assessments.”  to  the  Board  for  an 
exemption  from  paying  a.ssessments. 
Manufacturers  and  importers  would  be 
asked  to  submit  a  “Production/lmporl 
Report”  that  would  be  submitted  to  the 
Board  on  a  quarterly  basis  that  would 
specify  the  quantity  of  paper  and  paper- 


based  packaging  manufatdured  or 
imported  during  the  applicable  period 
and  the  country  of  export  (for  imports). 
Manufacturers  who  manufacture  less 
than  100,000  short  tons  annually  would 
be  exempt  from  paying  assessments  and 
woidd  not  be  required  to  submit  this 
report.  Additionally,  only  importers 
who  pay  their  assessments  directly  to 
the  Board  would  be  required  to  submit 
this  report.  If  the  importer  asse.ssments 
are  collected  by  Customs,  Customs 
would  remit  the  funds  to  the  Board  and 
the  other  information  would  be 
available  from  Customs  (i.e.,  country  of 
export,  quantity  imported).  Finally, 
domestic  manufacturers  and  importers 
who  would  qualify  as  100  percent 
organic  under  the  NOP  could  submit  an 
“Organic  Exemption  Form”  to  the  Board 
and  request  an  exemption  from 
assessments. 

There  would  also  be  an  additional 
burden  on  manufacturers  and  importers 
voting  in  referenda.  The  referendum 
ballot,  which  represents  the  information 
collection  requirement  relating  to 
referenda,  is  addressed  in  a  proposed 
ride  on  referendum  procedures  which  is 
published  separately  in  this  issue  of  the 
Federal  Register. 

Information  collection  requirements 
that  are  included  in  this  proposal 
include: 

(1)  Nomination  Form 

Estimate  of  Burden:  Public 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
0.25  hour  per  application. 

Respondents:  Manufacturers  and 
importers. 

Estimated  Number  of  Respondents: 

20. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  5  hours. 

(2)  Background  Statement 

Estimate  of  Burden:  Public 

recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
0.25  hour  per  application. 

Respondents:  Manufacturers  and 
importers. 

Estimated  Number  of  Respondents: 

20. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  5  hours. 

(3)  Nomination  Ballot 

Estimate  of  Burden:  Public 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
0.25  hour  per  application. 

Respondents:  Domestic  manufacturers 
and  importers. 
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Estimated  Number  of  Hespondents:  75 
(.'if)  manufacturers  and  19  importers 
who  manufacture/import  10t),()00  short 
tons  or  more  annually). 

Estimated  Number  of  Hesponses  per 
Itespondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  18.75  hours. 

{4}  Background  Information  Form  AD- 
755  (OMB  Form  No.  0505-0001 ) 

Estimate  of  Burden:  Public  rej)orting 
for  this  collection  of  information  is 
estimated  to  average  0.5  hour  jjer 
response  for  each  Board  nominee. 

Respondents:  Manufacturers  and 
importers. 

Estimated  Number  of  Respondents:  12 
(24  for  initial  nominations  to  the  Board, 

0  for  the  .second  year,  and  uj)  to  8 
annually  thereafter). 

Estimated  Nundyer  of  Resfyonses  per 
Resptyndent:  1  every  3  years.  (0.3) 
Estimated  Total  Annual  Burden  on 
Respondents:  12  hours  for  the  initial 
nominations  to  the  Board,  0  hours  for 
the  second  year  of  operation,  and  up  to 
4  hours  annually. thereafter. 

(5)  Application  for  Exemption  From 
Assessments 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.25  hour  per 
manidacturer  or  imjiorter  reporting  on 
paper  and  paper-based  packaging 
manufactured  or  imported.  Upon 
approval  of  an  application, 
manufacturers  and  im])orters  would 
receive  exemption  certification. 

Respondents:  Domestic  manufacturers 
(33)  and  importers  (2,593)  who 
manufacture  or  import  le.ss  than  100,000 
short  tons  of  paper  and  paper-based 
packaging  annually. 

Estimated  number  of  Respondents: 

2,020. 

Estinutted  number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  050.50  hours. 

(6]  Production/Import  Report 
Estimate  of  Burden:  Public  reporting 

burden  for  this  collection  of  information 
is  estimated  to  av(!rage  0.5  hour  per 
manufacturer  or  importer. 

Respyyndents:  Manufacturers  wlio 
manufacture  100,000  short  tons  or  more 
annually  (51)  and  importers  who  remit 
their  assessments  directly  to  the  Board 
(computation  is  ba.sed  on  the  scenario 
where  all  19  importers  pay  their 
assessments  to  the  Board). 

Estimated  number  of  Respondents: 

70. 

Estimated  number  of  Responses  per 
Respondent:  4. 

Estimated  Tola!  Annual  Burden  on 
Respeynderyts:  140  lujurs. 


(7)  Refund  Of  Assessments 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.25  hour. 

Respondents:  Manufacturers  and 
importers. 

Estimated  Number  of  Respyyndents: 

10. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  2.5  hours. 

(8)  Organic  Exemption  Form 

Estimate  of  Burden:  Public 
nu:ordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
0.5  hours  per  (jxemption  form. 

Respondents:  Organic  manufacturers 
and  importers. 

Estimated  Number  of  Respondents:  1 . 
Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  0.5  hour. 

(9)  A  Requirement  To  Maintain  Records 
Sufficient  To  Verify  Reports  Submitted 
Under  the  Order 

Estimate  of  Burden:  Public 
recordkeeping  burden  for  keeping  this 
information  is  estimated  to  average  0.5 
hours  per  recordkeeper  maintaining 
such  records. 

Rec(yrd keepers:  Manufacturers  (84) 
and  importers  (2,012). 

Estimated  number  of  record  keepers: 
2,090. 

Estimated  total  recordkeeping  hours: 

1 ,348  hours. 

As  noted  above,  under  the  ])roposed 
program,  manufacturers  and  import(;rs 
would  he  required  to  pay  as.sessmeiPs 
and  file  reports  with  and  submit 
assessments  to  the  Board  (importers 
through  (aistoms).  \yhile  the  propo.sed 
Order  would  impose  certain 
recordkeeping  requirements  on 
manufacturers  and  importers, 
information  recpiired  under  the 
f)roposed  Order  could  be  compiled  from 
records  currently  maintained.  Such 
records  shall  be  retained  for  at  least  two 
years  f)eyond  the  fiscal  year  of  their 
applicability. 

An  estimated  2,896  respondents 
would  provide  information  to  the  Board 
(84  domestic  manufacturers  and  2,612 
importers).  The  estimated  co.st  of 
providing  the  information  to  the  Board 
l)y  resj)ondents  would  be  ,$72,204.  This 
total  has  been  estimated  by  multiplying 
2,188  total  hours  required  for  reporting 
and  recordkee[)ing  by  $33,  the  average 
mean  hourly  earnings  of  various 
occupations  involved  in  keeping  this 
information.  Data  for  computation  of 
this  hourly  rate  was  obtained  from  the 


U..S.  Department  of  Labor.  Bureau  of 
Labor  .Statistics. 

The  proposed  Order’s  jirovisions  have 
been  carefully  reviewed,  and  every 
effort  has  been  made  to  miinmize  any 
unnecessary  recordkeeping  costs  (rr 
recpiirements,  including  efforts  to  utilize 
Information  already  submitted  under 
other  programs  administered  by  DSDA 
and  other  state  programs. 

The  propo.sed  forms  would  require 
the  minimum  information  necessary  to 
effectively  carry  out  the  requirements  f)f 
the  program,  and  their  use  is  necessary 
to  fidfill  the  intent  of  the  1996  Act.  Such 
iuformation  can  be  supjrlied  without 
data  processing  equipment  or  outside 
technical  expertise.  In  addition,  there 
are  no  additional  training  requirements 
for  individuals  filling  out  reports  and 
remitting  assessments  to  the  Board.  The 
forms  would  be  simple,  ea.sy  to 
understand,  and  place  as  small  a  burden 
as  [)ossibIe  on  the  person  required  to  file 
the  information. 

Collecting  information  cpiarterly 
would  coincide  with  normal  industry 
business  practices.  The  timing  and 
frequency  of  collecting  information  are 
intended  to  meet  the  ne(;ds  of  the 
industry  while  minimizing  the  amount 
of  work  necessary  to  fill  out  the  required 
nqjorts.  The  requirement  to  keep 
records  for  two  years  is  consistent  with 
normal  industry  practices.  In  addition, 
the  information  to  be  included  on  the.s(? 
forms  is  not  available  from  other  sources 
because  such  information  relates 
specifically  to  individual  manufacturers 
and  importers  who  are  subject  to  the 
provisions  of  the  1996  Act.  Therefore, 
there  is  no  practical  method  for 
collecting  the  required  information 
withf)ut  the  u.se  of  these  forms. 

Request  for  Public  Comment  Under  the 
Paperwork  Reduction  Aid 

(lomments  are  invited  on;  (a)  Whether 
the  propos<>d  collection  of  information 
is  necessary  for  the  proper  {)erformance 
of  functions  of  the  proposed  Order  and 
U.SDA’s  oversight  of  the  proposed 
Order,  including  whether  the 
information  would  have  practical 
utility;  (h)  the  accuracy  of  lISDA’s 
estimate  of  the  burden  of  the  propo.sed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  the  accuracy  of 
USDA’s  e.stimate  of  the  principal 
manufacturing  areas  in  the  United 
States  for  paper  and  paper-based 
packaging;  (d)  the  accuracy  of  USDA’s 
e.stimate  of  the  number  of  manufacturers 
and  importers  of  paper  and  paper-based 
packaging  that  would  he  covered  under 
the  program;  (e)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  Collected;  and  (f)  ways 
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to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  c;oncerning  the 
information  collection  requirements 
contained  in  this  action  should 
reference  OMB  No.  0581-NEW.  In 
addition,  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register  also  should  be  referenced. 
Comments  should  be  sent  to  the  same 
addresses  referenced  in  the  ADDRESSES 
section  of  this  rule. 

OMB  is  retjuired  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  rule  between  .30  and 
00  days  after  publication.  Therefore,  a 
comment  to  (3mB  is  best  assured  of 
having  its  full  effect  if  OMB  rectnves  it 
w'ithin  30  days  of  publication. 

USDA  made  modifications  to  the 
proponent’s  proposal  to  conform  with 
other  similar  national  re.search  and 
promotion  programs  implemented 
under  the  1096  Act. 

While  the  proposal  set  forth  below' 
has  not  received  the  approval  of  USDA. 
it  is  determined  that  this  proposed 
Order  is  consi.stent  w'ith  and  woiild 
effectuate  the  purpo.ses  of  the  1996  Act. 

As  previously  mentioned,  for  the 
proposed  Order  to  become  effective,  it 
must  be  approved  by  a  majority  of 
manufacturers  and  importers  voting  for 
approval  in  a  referendum  who  also 
represent  a  majority  of  the  volume  of 
paper  and  paper-based  packaging 
represented  in  the  referendum. 
Referendum  procedures  will  be 
published  separately  in  this  issue  of  the  • 
Federal  Register. 

A  60-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  in  response  to  this  rule  by  the 
date  specified  will  be  considered  prior 
to  finalizing  this  action. 

List  of  Subjects  in  7  CFR  Part  1222 

Administrative  practice  and 
procedure.  Advertising,  Consumer 
information.  Marketing  agreements. 
Paper  and  Paper-Based-Packaging 
promotion.  Reporting  and 
ret;ordkeeping  requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7, 
Chapter  XI  of  the  Code  of  Federal 
Regidations,  be  amended  by  adding  Part 
1222  to  read  as  follows: 


PART  1222— PAPER  AND  PAPER- 
BASED  PACKAGING  PROMOTION, 
RESEARCH  AND  INFORMATION 
ORDER 

Subpart  A — Paper  and  Paper-Based 
Packaging  Promotion,  Research  and 
Information  Order 

Definitions 

.Sck;. 

1222.1  Act. 

1222.2  Board. 

1222.3  Conflicl  of  interest. 

1222.4  Converted  products. 

1222.5  Customs  or  CBP. 

1222.6  Department  or  USDA. 

1222.7  Fiscal  period  and  marketing  year. 

1222.8  Importer. 

1222.9  Information. 

1222.10  Kraft  process. 

1222.11  Linerboard. 

1222.12  Manufacture  or  produce. 

1222.13“  Manufacturer  or  producer. 

1222.14  Medium. 

1222.15  Order. 

1222.16  Panel. 

1222.17  Paper  and  paper-based  packaging. 

1222.18  Part  and  subpart. 

1222.19  Person. 

1222.20  Program,  plans  and  projects. 

1222.21  Promotion. 

1222.22  Pulp. 

1222.23  Research. 

1222.24  Secretary. 

1222.25  Short  ton  or  ton. 

1222.26  State. 

1222.27  Suspend. 

1222.28  Terminate. 

1222.29  United  States. 

Paper  and  Paper-Based  Packaging  Board 

1222.40  Establishment  and  membership. 

1222.41  Nominations  and  appointments. 

1222.42  Term  of  office. 

1222.43  Removal  and  vacancies. 

1222.44  Procedure. 

1222.45  Reimbursement  and  attendance. 

1222.46  Powers  and  duties. 

1222.47  Prohibited  activities. 

Expenses  and  Assessments 

1222.50  Budget  and  expenses. 

1222.51  Financial  statements. 

1222.52  Assessments. 

1222.53  Exemption  from  a.ssessment. 

Promotion,  Research  and  Information 

1222.60  Programs,  plans  and  projects. 

1222.61  Independent  evaluation. 

1222.62  Patents,  copyrights,  trademarks, 
inventions,  product  formulations,  and 
publications. 

Reports,  Books,  and  Records 

1222.70  Reports. 

1222.71  Books  and  records. 

1222.72  Confidential  treatment. 

Miscellaneous 

1222.80  Right  of  the  .Secretary. 

1222.81  Referenda. 

1222.82  .Suspension  or  termination. 

1222.83  Proceedings  after  termination. 

1222.84  Effec;t  of  termination  or 
amendment. 

1222.85  Personal  liability. 


1222.86  Separability. 

1222.87  Amendments. 

1222.88  OMB  contTtjl  numbers. 

Subpart  B — [Reserved] 

Authority:  7  U.S.C.  7411-7425;  7  U.S.C. 
7401. 

Subpart  A — Paper  and  Paper-Based 
Packaging  Promotion,  Research  and 
Information  Order 

Definitions 

§1222.1  Act. 

Act  means  the  Commodity  Promotion, 
Research  and  Information  Act  of  1996  (7 
U.S.C.  7411-7425),  and  any 
amendments  thereto. 

§1222.2  Board. 

Board  means  the  Paper  and  Paper- 
Based  Packaging  Board  established 
pursuant  to  §  1222.40,  or  such  other 
name  as  recommended  by  the  Board  and 
approved  by  the  Department. 

§  1 222.3  Conflict  of  interest. 

Conflict  of  interest  means  a  situation 
in  which  a  member  or  employee  of  the 
Board  has  a  direct  or  indirect  financial 
interest  in  a  person  who  performs  a 
service  for,  or  enters  into  a  contract 
with,  the  Board  for  anything  of 
economic  value. 

§  1 222.4  Converted  products. 

Converted  products  means  products 
made  from  paper  and  paper-based 
packaging. 

§  1222.5  Customs  or  CBP. 

Customs  or  CBP  means  the  U.S. 
Customs  and  Border  Protection,  an 
agency  of  the  U.S.  Department  of 
Homeland  Security. 

§  1 222.6  Department  or  USDA. 

Department  or  USDA  means  the  U.S. 
Department  of  Agriculture,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary’s  stead. 

§  1222.7  Fiscal  period  and  marketing  year. 

Fiscal  and  marketing  year  m6ans  the 
12-month  period  ending  on  December 
31  or  such  other  period  as 
recommended  by  the  Boeu'd  and 
approved  by  the  Secretary. 

§1222.8  importer. 

Importer  means  any  person  who 
imports  paper  and  paper-based 
packaging  from  outside  the  United 
.States  for  sale  in  the  United  States  as  a 
principal  or  as  an  agent,  broker,  or 
consignee  of  any  person  who 
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mamifacturos  paper  and  [)aper-l)ased 
packaging  outside  the  United  States  for 
sale  in  the  Unitcul  States,  and  who  is 
listed  in  the  import  records  as  the 
importer  of  reriord  for  such  paper  and 
paper-based  packaging. 

§1222.9  Information. 

Information  means  information  and 
programs  for  consumers,  customers  and 
industry,  including  educational 
activities,  information  and  programs 
designed  to  enhance  and  broaden  the 
understanding  of  the  use  and  attributes 
of  paper  and  paper-ha.sed  paf:kaging, 
increase  efficiency  in  manufacturing 
paper  and  paper-bastid  packaging, 
maintain  and  expand  existing  markets, 
and  develop  new  markets  and  marketing 
strategies.  'I  hose  include: 

(a)  (Consumer  education  and 
information,  which  means  any  action 
taken  to  provide  information  to,  and 
broaden  the  understanding  of,  the 
general  public  regarding  f)apor  and 
papi!r-based  packaging;  and 

(1))  Industry  information,  which 
means  information  and  programs  that 
would  enhance  the  image  of  the  paper 
and  paper-based  packaging  industry, 

§1222.10  Kraft  process. 

Kraft  process  means  a  process  that 
transforms  wood  into  a  high  quality 
.strong  pulp  for  making  paper  and  jiaper- 
based  packaging. 

§1222.11  Linerboard. 

Linerboard  m(?ans  a  grade  of 
containerboard  that  is  used  as  facing 
material  in  the  manufacture  of 
corrugated  or  solid  fiber  shipping  boxes. 

§1222.12  Manufacture  or  produce. 

Manufacture  or  produce  means  the 
process  of  transforming  pulp  into  paper 
and  paper-ha.sed  |)ackaging. 

§  1 222.1 3  Manufacturer  or  producer. 

Manufacturer  or  producer  means  any 
person  who  manufactures  })aper  and 
paper-based  packaging  in  the  United 
States. 

§1222.14  Medium. 

Medium  means  a  grade  of 
containerboard  user!  as  the  inner  fluting 
material  in  the  manufacture  of 
corrugated  or  solid  fiber  shipping  boxes. 

§1222.15  Order. 

Order  means  an  order  issued  by  the 
S(;cretary  under  .section  514  of  the  Act 
that  provides  fora  program  of  generic 
promotion,  research,  and  information 
regarding  agricultural  commodities 
authorizj’d  under  the  Act. 

§1222.16  Panel. 

Panel  means  the  Paper  and  Paptjr- 
Bas(!d  Packaging  Panel  formed  to  pursue 


development  of  a  paper  and  paper- based 
packaging  promotion,  research  and 
information  program. 

§  1 222.1 7  Paper  and  paper-based 
packaging. 

(a)  Paper  and  paper-based  packai’ii}g 
means: 

(1)  Printing,  writing  and  related 
paper,  which  is  coated  or  uncoated 
pap(!r  that  is  sub.sequentlv  converted 
into  products  used  for  printing,  writing 
and  other  f.ommiinicalion  purposes, 
such  as  file  folders,  envelopes, 
catalogues,  magazines  and  brochures. 

For  purposes  of  this  ()r«ler,  printing, 
writing  and  related  })apor  includes 
thermal  paper  but  floes  not  include 
carbonless  paper; 

(2)  Kraft  packaging  paper,  which  is 
coarse  unbleached,  sfuni-hleached  cr 
fully  bleaf;hed  grades  of  paper  that  fire 
subsetjUfiTTlly  t:f)n verted  intf)  profliu  ts 
such  as  grocery  bags,  multiwall  sacks, 
waxed  papttr  and  other  products: 

(.3)  Containerboard,  which  is  all  forms 
of  linerboard  and  medium  that  is  u.sed 
to  manufacture  corrugated  boxes, 
shipping  containers  and  related 
products;  and 

(4)  Paperboard,  which  is  solid 
bleached  kraft  board,  ref;ycled  boarr 
and  unbleached  kraft  board  that  is 
sulxsequently  converted  into  a  wide 
variety  of  end  uses,  including  folding 
boxes,  food  and  beverage  packaging, 
tubes,  cans,  and  drums,  and  other 
mi.scellaneous  products.  Paperboard 
does  not  include  construction-related 
products  such  as  gypsum  wallboard 
facings  and  panel  board. 

(b)  For  purpo.ses  of  this  Order,  paper 
and  paper-based  packaging  does  not 
include  tissue  paper,  newsprint  or 
converted  products. 

§  1222.18  Part  and  subpart. 

Part  means  the  Paper  and  Paptu-Based 
Packaging  Promotion,  Research  and 
Information  Order  and  all  rules, 
regulations,  and  supplemental  orders 
issued  pursuani  to  the  Act  and  the 
Order.  The  Order  shall  he  a  subpart  of 
such  part. 

§1222.19  Person. 

Person  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative,  or  any  other 
legal  entity. 

§  1222.20  Programs,  plans  and  projects. 

Programs,  plans  and  projects  mear  s 
those  research,  promotion  and 
informatit)!!  programs,  plans  or  projects 
established  pursuant  to  the  Order. 

§1222.21  Promotion. 

Promotion  means  any  action, 
including  paid  advertising  and  the 


dis.semination  of  information,  utilizing 
public  relations  or  other  means,  to 
enhance  and  broaden  the  understanding 
of  the  u.se  and  attributes  of  paper  and 
paper-bfised  packaging  for  the  purpose 
of  maintaining  and  expanding  markets 
for  paper  and  paper-based  packaging. 

§1222.22  Pulp. 

Pulp  means  the  material  that  is 
prf)tluced  by  chemically  or 
mechanically  separating  cellulo.se  fibers 
from  wood  or  recycling  recovered  fiber. 

§1222.23  Research. 

Ilesearcb  means  any  type  of  test, 
study,  or  analysis  designed  to  enhance 
the  image,  desirability,  u.se, 
marketability,  manufacturing, 
recyclability,  reusability  or  (piality  of 
pa})er  and  paper-based  packaging, 
including  research  directed  to  product 
characteristics  and  product 
development,  including  new  uses  of 
existing  products,  new  products  or 
improved  technology  in  the 
manufacturing  of  paper  and  paper-ha.sed 
packaging. 

§  1 222.24  Secretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  anv 
other  officer  or  employee  of  the 
Department  to  whom  authority  has  been 
delegated,  or  to  whom  authority  mav 
hereafter  be  delegated,  to  act  in  the 
Secretary’s  stead. 

§  1 222.25  Short  ton  or  ton. 

Short  ton  or  ton  means  a  measure  of 
weight  equal  to  2,000  pounds. 

§1222.26  State. 

State  means  any  of  the  50  States  of  tlm 
United  States,  the  District  of  ('.olumbia, 
the  Coinmonw'ealth  of  Puerto  Rico,  or 
any  territory  or  possession  of  the  United 
States. 

§1222.27  Suspend. 

Suspend  means  to  i.ssue  a  rule  under 
section  553  of  title  5  U..S.C.  to 
temporarily  prevent  the  operation  of  an 
order  or  part  thereof  during  a  particular 
period  of  time  specified  in  the  rule. 

§  1 222.28  T erm inate. 

Terminate  means  to  issue  a  rule  under 
section  553  of  title  5  U.S.C.  to  cancel 
permanently  the  operation  of  an  order 
or  part  thereof  beginning  on  a  date 
certain  specified  in  the  rule. 

§1222.29  United  States. 

United  States  means  collectively  tin; 
50  .States,  the  District  of  Uolumbia,  the 
(Commonwealth  of  Puerto  Rico  and  the 
territories  and  possessions  of  the  United 
•States. 
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Paper  and  Paper-Based  Packaging 
Board 

§  1 222.40  Establishment  and  membership. 

(a)  Establishment  of  the  Board.  There 
is  hereby  established  a  Paper  and  Paper- 
Based  Packaging  Board  to  administer 
the  terms  and  provisions  of  this  Order. 
The  Board  shall  be  composed  of 
manufacturers  and  importers  of  paper 
and  paper-based  packaging  that 
manufacture  or  import  100,000  short 
tons  or  more  of  paper  and  paper-based 
packaging  during  a  marketing  year. 

Seats  on  the  Board  shall  be  apportioned 
as  set  forth  in  paragraph  (b)  of  this 
section  based  on  the  geographical 
distribution  of  the  quantity  of  paper  and 
paper-based  packaging  manufactured  in 
the  United  States  and  the  quantity  of 
paper  and  paper-based  packaging 
imported  to  the  United  States. 

(b)  The  Board  shall  be  composed  of  12 
members  and  shall  be  established  as 
follows: 

(1)  Manufacturers.  Eleven  members 
shall  be  manufacturers.  Of  the  1 1 
manufacturers,  10  shall  be  from  the 
following  four  regions: 

(1)  Six  members  shall  be  from  the 
South,  which  consists  of  the  .states  of 
Alabama,  Arkansas,  Delaware,  Florida, 
Georgia,  Kentucky,  Louisiana, 

Maryland,  Mi.ssissippi,  North  Carolina, 
Oklahoma,  South  Carolina,  Tennessee, 
Texas,  Virginia,  West  Virginia,  and  all 
other  parts  of  the  United  States  not 
listed  in  paragraphs  (b)(l)(ii),  (bKl)(iii), 
and  (b)(l)(iv)  of  this  .section; 

(ii)  One  member  .shall  be  from  the 
Northeast,  which  consi.sts  of  the  states 
of  Connecticut,  Maine,  Massachusetts, 
New  Hamp.shire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island  and 
Vermont; 

(iii)  Two  members  shall  be  from  the 
Midwest,  which  consi.sts  of  the  states  of 
(>)lorado.  Illinois,  Indiana,  Iowa, 

Kansas,  Michigan,  Minnesota.  Missouri, 
North  Dakota,  Ohio,  .South  Dakota, 
Wisconsin  and  Wyoming;  and 

(iv)  One  member  shall  be  from  the 
West,  which  consists  of  the  states  of 
Alaska,  Arizona,  California,  Hawaii, 
Idaho,  Montana,  New  Mexico,  Nevada, 
Oregon,  Utah,  and  Washington. 

(v)  One  manufacturer  member  at  large 
may  be  from  any  region  and  shall 
manufacture  at  hsast  100,01)0  short  tons 
but  no  mon*  tiian  2.'>0.000  short  tons  of 
paper  and  papor-ba.s(;d  packaging 
annuallv.  If  there  are  no  eligible 
nominees,  this  .seat  shall  be  allocated  to 
the  largest  producing  region  specified  in 
paragraphs  (b)(l)(i)  through  (b)(l)(iv). 

(2)  Importers.  One  member  shall  be  an 
importer. 

(c)  At  least  once  in  c'very  five-year 
period,  but  not  more  fr(;quently  than 


once  in  every  three-year  period,  the 
Board  will  review  the  geographical 
distribution  of  the  quantity  of  paper  and 
paper-based  packaging  manufactured 
within  the  United  States  and  the 
quantity  of  paper  and  paper-based 
packaging  imported  to  the  United 
States.  The  review  will  be  conducted 
using  the  Board’s  annual  assessment 
receipts  and,  if  available,  other  reliable 
reports  from  the  industry.  If  warranted, 
the  Board  will  recommend  to  the 
Secretary  that  the  membership  or  size  of 
the  Board  be  adjusted  to  reflect  changes 
in  geographical  distribution  of  the 
quantity  of  paper  and  paper-based 
packaging  manufactured  in  the  United 
.States  and  the  quantity  of  paper  and 
paper-based  packaging  imported  to  the 
United  .States.  Any  changes  in  Board 
composition  shall  be  implemented  by 
the  .Secretary  through  rulemakiog. 

§  1 222.41  Nominations  and  appointments. 

(a)  Nominees  must  manufacture  or 
import  100,000  short  tons  or  more  of 
paper  and  paper-based  packaging  in  a 
marketing  year. 

(b)  Initial  nominations  shall  be 
submitted  to  the  .Secretary  by  the  Panel. 
Before  considering  any  nominations,  the 
Panel  shall  publicize  the  nomination 
process,  using  trade  press  or  other 
means  it  deems  appropriate,  and  shall 
conduct  outreach  to  all  known 
manufacturers  and  importers 
manufacturing  or  importing  100,000 
short  tons  or  more  of  paper  and  paper- 
based  packaging  in  a  marketing  year  to 
generate  nominees  that  reflect  the  range 
of  operations  within  the  paper  and 
paper-ba.sed  packaging  industry.  The 
I^anel  may  u.se  regional  caucuses,  mail 
or  other  methods  to  elicit  potential 
nominees.  The  Panel  shall  work  with 
USDA  to  ensure  that  all  eligible 
candidates  are  aware  of  the  opportunity 
to  .serve  on  the  Board.  The  Panel  shall 
submit  thf!  nominations  to  the  .Secretary 
and  recommend  two  nominees  for  each 
Btiard  positif)n  specified  in  §  1222.40(b). 
'I’he  .Secretary  shall  select  the  initial 
menib(?rs  of  tin;  Board  from  the 
nominations  submitted  by  the  Panel. 

(c)  Sub.soquont  nominations  shall  be 
conducted  as  follows: 

(1)  The  Board  shall  conduct  outreac:h 
to  all  known  manufacturers  and 
importers  manufacturing  or  impcjrting 
100, 000  short  tons  or  more  of  paper  and 
paper-based  packaging  in  a  marketing 
year.  Manufacturers  and  iinpf)rters  may 
submit  nominations  to  the  Board; 

(2)  Manufacturer  and  importer 
nominees  may  provide  the  Board  a  short 
background  statement  outlining  their 
qualifications  to  .serve  on  the  Board; 

(3)  Nominec-s  that  are  both  a 
manufacturer  and  an  importer  may  seek 


nomination  to  the  Board  as  either  a 
manufacturer  or  an  importer,  but  not 
both; 

(4)  For  the  dome.stic  seats  allocated  by 
region,  domestic  manufacturers  must 
manufacture  paper  and  paper-based 
packaging  in  the  region  for  which  they 
seek  nomination.  Nominees  that 
manufacture  in  more  than  one  region 
may  seek  nomination  in  one  region  of 
their  choice.  Nominees  must  specify  for 
which  region  they  are  seeking 
nomination.  The  names  of  manufacturer 
nominees  shall  be  placed  on  a  ballot  by 
region.  The  ballots  along  with  the 
background  statements  shall  be  mailed 
to  all  manufacturers  who  manufacture 
100,000  short  tons  or  moreH)f  paper  and 
paper-ba.sed  packaging  per  marketing 
year.  Manufacturers  may  vote  in  each 
region  in  which  they  manufacture  paper 
and  paper-based  packaging.  The  votes 
shall  be  tabulated  for  each  region  and 
the  nominees  receiving  the  highest 
number  of  votes  .shall  be  placed  at  the 
top  of  the  list  in  descending  order  by 
vote.  The  top  two  candidates  for  each 
position  shall  be  submitted  to  the 
.Secretary; 

(.S)  The  names  of  nominees  for  at  large 
domestic  manufacturers  shall  be  placed 
on  a  ballot.  The  ballots  along  with  the 
background  statements  shall  be  mailed 
to  all  manufacturers  who  manufacture 
100,000  short  tons  or  more  of  paper  and 
paper-ba.sed  packaging  per  marketing 
year.  The  votes  shall  be  tabulated  and 
the  nominees  receiving  the  highest 
number  of  votes  shall  be  placed  at  the 
top  of  the  list  in  descending  order  by 
vote.  The  top  two  candidates  shall  be 
submitted  to  the  Secretary; 

(6)  The  names  of  importer  nominees 
shall  be  placed  on  a  ballot.  The  ballots 
along  with  background  statements  shall 
be  mailed  to  importers  who  import 
100,000  short  tons  or  more  of  paper  and 
paper-based  packaging  per  marketing 
year.  The  votes  shall  be  tabulated  and 
the  nominees  receiving  the  highest 
number  of  votes  shall  be  placed  at  the 
top  of  the  list  in  de.scending  order  by 
vote.  The  top  two  candidates  for  each 
position  shall  be  submitted  to  the 
.Secretary; 

(7)  The  Board  must  submit 
nominations  to  the  .Secretary  at  least  six 
months  before  the  new  Board  term 
begins; 

(8)  Any  manufacturer  or  importer 
nominated  to  serve  on  the  Board  shall 
file  with  the  Secretary  at  the  time  of  the 
nomination  a  backgl'ound  questionnaire; 

(9)  From  the  nominations  made 
|)ursuant  to  this  .s(;ction,  the  .Secretary 
shall  appoint  the  members  of  the  Board 
(jii  the  basis  of  repre.sentation  provided 
in  1222.4U(b); 
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(10)  No  two  inenil)ers  sliall  l)e 
employed  by  a  single  corporation, 
com|)any.  partnership  or  any  other  legal 
entity;  and 

(11)  'I’he  Board  may  recommend  to  the 
.Secretary  modifications  to  its 
nominatif)n  jirocedures  as  it  deems 
appro|)riate.  Any  such  modifications 
shall  he  implemented  through 
rulemaking  hy  the  .Sec:retary. 

§  1 222.42  Term  of  office. 

(a)  With  the  HXf;option  of  the  initial 
Board,  each  Board  member  shall  serve 
for  a  term  of  thnn)  years  or  until  the 
.S(;cretary  selects  his  or  her  successor, 
liach  term  of  office  shall  begin  on 
January  1  and  end  on  December  31.  No 
member  may  serve  more  than  two  full 
consecutive  three-year  terms,  exctipt  as 
provided  in  paragraph  (h)  of  this 
section. 

(h)  For  the  initial  Board,  the  terms  of 
the  Board  nmmhers  shall  be  staggered 
for  two,  thnje  and  four  years. 
Determination  of  which  of  the  initial 
members  shall  serve  a  term  of  two,  three 
or  four  years  shall  he  recommended  to 
the  .Secretary  by  the  Panel. 

§  1 222.43  Removal  and  vacancies. 

(a)  'I'he  Board  may  recommend  to  the 
.Secretary  that  a  member  be  removed 
from  office  if  the  member  consistently 
fails  or  refu.ses  to  perform  his  or  her 
duties  properly  or  engages  in  dishonest 
acts  or  willful  misconduct.  If  the 
.Secretary  determines  that  any  person 
appointed  under  this  subpart 
consistently  fails  or  refu.ses  to  perform 
his  or  her  duties  properly  or  engages  in 
acts  of  dishonesty  or  willful 
misconduct,  the  Secretary  shall  remove 
the  person  from  office.  A  person 
appointed  under  this  subpart  or  any 
employee  of  the  Board  may  be  removed 
by  the  Secretary  if  the  .Secretary 
determines  that  the  person’s  continued 
service  would  be  detrimental  to  the 
purpo.ses  of  the  Act. 

(b)  If  a  member  resigns,  is  removed 
from  office,  or  in  the  event  of  death  of 
any  member  or  if  any  member  of  the 
Board  ceases  to  work  for  or  be  affiliated 
with  a  manufacturer  or  importer,  or  if  a 
manufacturer  ceases  to  do  business  in 
the  region  he  or  she  represents,  such 
position  shall  become  vacant. 

(c)  If  a  position  becomes  vacant 
nominations  to  fill  the  vac;ancy  will  be 
conducted  using  the  nominations 
proce.ss  set  forth  in  this  Order  or  the 
Board  may  recommend  to  the  .Secnitary 
that  he  or  she  a])point  a  successor  from 
the  most  recent  list  of  nominations  for 
the  position. 

(d)  A  vacancy  will  not  be  required  to 
be  filled  if  tbe  unexpired  term  is  less 
than  six  months. 


§1222.44  Procedure. 

(a)  A  majority  of  the  Board  members 
shall  constitute  a  (|uorum. 

(b)  Each  member  of  the  Board  shall  be 
entitled  to  one  vote  on  any  matter  put 
to  the  Board  and  the  motion  will  i;arry 
if  supported  by  a  majority  of  Board 
members,  except  for  nicommendations 
to  change  the  assessment  rate  or  to 
adopt  a  budget,  both  of  which  require 
affirmation  by  two-thirds  of  the  total 
numher  of  Board  memhers. 

(c)  At  an  assembled  meeting,  all  votes 
shall  be  cast  in  j)erson. 

(d)  In  lieu  of  voting  at  an  assembled 
meeting  and,  when  in  the  opinion  cf  the 
chairperson  of  the  Board  such  action  is 
considered  mujessary,  the  Board  may 
take  action  if  supported  by  a  majority  of 
members  (unless  two-thirds  is  required 
under  the  Order)  by  mail.  lele|)hone, 
electronic  mail,  facsimile,  or  any  other 
means  of  communication.  In  that  event, 
all  members  must  be  notified  and 
provided  the  opportunity  to  vote.  Any 
action  so  taken  shall  have  the  same 
force  and  effect  as  though  such  action 
had  betm  taken  at  an  assembled 
meeting.  All  votes  shall  be  recorded  in 
Board  minutes. 

(e)  There  shall  be  no  proxy  voting. 

§  1222.45  Reimbursement  and  attendance. 

Board  members  shall  serve  without 
compensation,  but  shall  be  reimbur.sed 
for  reasonable  travel  expenses,  as 
approved  by  the  Board,  whi(;h  they 
incur  when  performing  Board  business. 

§  1222.46  Powers  and  duties. 

The  Board  shall  have  the  following 
powers  and  duties: 

(a)  To  administer  this  subpart  in 
accordan(;f!  with  its  terms  and 
conditions  and  to  collect  a.s.sessments; 

(b)  To  develop  and  recommend  Uj  the 
.Secretary  for  approval  such  bylaws  as 
may  be  necessary  for  the  functioning  of 
the  Board,  and  such  rules  and 
regulations  as  may  be  necessary  to 
administer  the  Or«ler,  including 
activities  authorized  to  be  carried  out 
under  the  Order; 

(c)  To  meet  not  less  than  annually, 
organize,  and  select  from  among  the 
members  of  the  Board  a  chairperson, 
vice  chairperson,  .secretary/treasurer, 
other  officers,  and  committees  and 
subcommittees,  as  the  Board  determines 
to  be  appropriate.  The  committee  and 
subcommittees  may  include  persons 
other  than  Board  members,  including 
representatives  of  Board  members,  as 
the  Board  deems  necessary  and 
appropriate,  provided  Board  members 
or  their  representative  constitute  a 
majority  of  all  committees  and 
subcommittees; 


(d)  To  employ  or  contract  with 
persons,  other  than  the  Board  members, 
as  the  Board  considers  neces.sary  to 
assist  the  Board  in  carrying  out  its 
duti(!s,  and  to  determine  the 
comptmsation  and  specify  the  duties  of 
the  persons; 

(e)  To  notify  manufacturers  and 
imj)orter.s  of  all  Board  meetings  through 
a  press  release  or  other  means  and  to 
give  the  .Secretary  the  same  notice  of 
meetings  of  the  Board  (including 
committee,  subcommittet!,  and  the  like) 
as  is  given  to  members  so  that  the 
Sec:retary^  representative(s)  may  attend 
such  meetings,  and  to  keep  and  report 
minutes  of  each  meeting  of  the  Board  to 
the  .Secretary; 

(11  To  develop  and  submit  programs, 
plans  and  pifojects  to  tbe  .Secretary  for 
the  .Secretary’s  approval,  and  enter  into 
contracts  or  agreements  related  to  such 
programs,  plans  and  projects,  whir;h 
must  be  approved  by  the  .S(!cretary 
before  becoming  effective,  for  the 
development  and  carrying  out  of 
programs,  plans  or  jjrojects  of 
promoiion,  research  and  information. 
The  payment  of  costs  for  such  activities 
shall  be  from  funds  collected  pursuant 
to  this  Order.  Each  contract  or 
agnjement  shall  provide  that: 

(1)  ’I’be  contr.actor  or  agreeing  party 
shall  develop  and  submit  to  the  Board 

a  program,  plan  or  project  together  with 
a  budget  or  budgets  that  shall  show  the 
estimated  cost  to  be  incurred  for  .such 
program,  plan  or  project; 

(2)  The  contractor  or  agreeing  party 
shall  keep  accurate  records  of  all  its 
transactions  and  make  periodic  reports 
to  the  Board  of  activities  conducted, 
submit  acc.ounting  for  funds  received 
and  expended,  and  make  such  other 
reports  as  the  .Secr(!tary  or  the  Board 
may  recpiire; 

(3)  ’File  Secretary  may  audit  the 
nicords  of  the  contracting  or  agreeing 
party  periodically;  and 

(4)  Any  subcontractor  who  enters  into 
a  contract  with  a  Board  contractor  and 
w'ho  receives  or  otherwise  uses  funds 
allocated  by  the  Board  shall  be  subject 
to  the  .same  provisions  as  the  contractor. 

(g)  'I’o  prepare  and  submit  for  the 
approval  of  the  Secretary  fiscal  year 
budgets  in  accordance  with  §  1222. .50; 

(b)  To  borrow  funds  necessary  for 
startup  expenses  of  the  Order  during  the 
first  year  of  operation  by  the  Board; 

(i)  To  invest  a.ssessments  collected 
and  other  funds  received  pursuant  to 
the  Order  and  use  earnings  from 
invested  a.s.sessments  to  pay  for 
activities  i;arried  out  pursuant  to  the 
Order; 

(j)  To  recommend  c;hange.s  to  the 
assessment  rates  as  provided  in  this 
part; 
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(k)  To  cause  its  books  to  be  audited 
by  an  independent  auditor  at  the  end  of 
each  fi.scal  year  and  at  such  other  times 
as  tfie  Secretary  may  request,  and  to 
.submit  a  report  of  the  audit  directly  to 
the  Secretary; 

(l)  To  periodically  prepare  and  make 
public  reports  of  program  activities  and, 
at  least  once  each  fiscal  year,  to  make 
public  an  accounting  of  funds  received 
and  expended: 

(m)  To  maintain  such  minutes,  books 
and  records  and  prepare  and  submit 
such  r<?ports  and  records  from  time  to 
time  to  the  Secretary  as  the  .Seyetary 
may  prescribe;  to  make  appropriate 
ac:counting  with  respect  to  the  receipt 
and  disbursement  of  all  funds  entrusted 
to  it;  and  to  ktiep  records  that  accurately 
reflect  the  actions  and  transactions  of 
the  Board: 

(n)  To  act  as  an  intermediary  between 
the  Secretary  and  any  manufacturer  or 
importer; 

(o)  Tf)  receive,  investigate;,  and  re{)ort 
to  the  Secretary  complaints  of  violations 
of  the  Ord(;r: 

(p)  To  recommend  to  the  Secretary 
.such  amendments  to  the  Order  as  the 
Board  considers  appropriate;  and 

(q)  To  work  to  achieve  an  effective, 
continuous,  and  coordinated  program  of 
promotion,  research,  and  information 
and  to  carry  out  programs,  plans,  and 
projects  designed  to  provide  maximum 
i)enefits  to  the  paper  and  pajjer-hased 
packaging  indu.stry. 

§1222.47  Prohibited  activities. 

The  Board  may  not  engage  in,  and 
shall  prohibit  the  employees  and  agents 
of  the  Board  from  engaging  in: 

(a)  Any  action  that  would  he  a  conflict 
of  interest; 

(h)  Using  funds  collected  by  the  Board 
under  the  Order  to  undertake  any  action 
for  the  purpo.se  of  influencing 
legislation  or  governmental  action  or 
policy,  by  local,  state,  national,  and 
foreign  governments  or  subdivision 
thereof,  other  than  recommending  to  the 
.Secretary  amendments  to  the  Order;  and 

(c)  No  program,  plan  or  project 
including  advertising  shall  he  false, 
misleading  or  disparaging  to  another 
agricultural  commodity.  Paper  and 
paper-based  packaging  of  all  geographic 
origins  shall  he  treated  equally. 

Expenses  and  Assessments 

§  1 222.50  Budget  and  expenses. 

(a)  At  least  HO  calendar  days  prior  to 
the  beginning  of  each  fiscal  year,  and  as 
may  be  neces.sary  thereafter,  the  Board 
shall  prepare  and  submit  to  the 
Department  a  budget  for  the  fiscal  year 
covering  its  anticipated  expenses  and 
disbursements  in  administering  this 
part.  'I'he  budget  for  researt:h,  jiromotion 


or  information  may  not  be  implemented 
prior  to  approval  by  the  Secretary.  Each 
such  budget  shall  include; 

(1)  A  statement  of  objectives  and 
strategy  for  each  program,  plan  or 
project: 

(2)  A  summary  of  anticipated  revenue, 
with  comparative  data  for  at  least  one 
preceding  fi.scal  year,  except  for  the 
initial  budget; 

(3)  A  summary  of  proposed 
expenditures  for  each  program,  plan  or 
project;  and 

(4)  Staff  and  administrative  expim.se 
breakdowns,  with  comparative  data  for 
at  least  one  preceding  fiscal  year,  except 
for  the  initial  budget. 

(b)  Each  budget  shall  provide 
adequate  funds  to  defray  its  proposed 
expenditures  and  to  provide  for  a 
reserve  as  set  forth  in  this  Order. 

(c)  Subject  to  this  section,  any 
amendment  or  addition  to  an  approved 
budget  must  be  approved  by  the 
Department,  including  shifting  funds 
from  one  program,  plan  or  project  to 
another.  Shifts  of  funds  that  do  not 
result  in  an  increase  in  the  Board’s 
approved  budget  and  are  consistent 
with  governing  bylaws  need  not  have 
prior  approval  by  the  Department. 

(d)  3  ne  Board  is  authorized  to  incur 
such  expen.ses,  including  provision  for 
a  reserve,  as  the  Secretary  finds 
reasonable  and  likely  to  be  incurred  by 
the  Board  for  its  maintenance  and 
functioning,  and  to  enable  it  to  exercise 
its  powers  and  perform  its  duties  in 
accordance  with  the  provisions  of  this 
subpart.  Such  expenses  shall  be  paid 
from  funds  received  by  the  Board. 

(e)  With  approval  of  the  Department, 
the  Board  may  borrow  money  for  the 
payment  of  startup  expenses  subject  to 
the  same  fiscal,  budget,  and  audit 
controls  as  other  funds  of  the  Board. 

Any  funds  borrowed  shall  be  oxpimded 
only  for  .startup  costs  and  capital  outlays 
and  are  limited  to  the  first  year  of 
operation  by  the  Board. 

(f)  The  Board  may  accejit  voluntary 
contributions.  .Such  contributions  shall 
be  free  from  any  encumbrance  by  the 
donor  and  the  Board  shall  retain 
complete  control  of  their  u.se.  The  Board 
may  receive  funds  from  outside  .sources 
with  approval  of  the  .Sec.retary  for 
specific  authorized  projects. 

(g)  The  Board  shall  reimburse  the 
.Secretary  for  all  expenses  incurred  by 
the  .Secretary  in  the  implementation, 
administration,  enforcement  and 
supervision  of  the  Order,  including  all 
referendum  costs  in  connection  with  the 
Order. 

(h)  For  fi.scal  years  beginning  three 
years  after  the  date  the  of  the 
establishment  of  the  Board,  the  Board 
may  not  expend  for  administration, 


maintenance,  and  the  functioning  of  the 
Board  an  amount  that  is  greater  than  1.5 
percent  of  the  assessment  and  other 
income  received  by  and  available  to  the 
Board  for  the  fi.scal  year.  For  purposes 
of  this  limitation,  reimbursements  to  the 
.Secretary  shall  not  be  considered 
administrative  costs. 

(i)  The  Board  may  establish  an 
operating  monetary  re.serve  and  may 
carry  over  to  subsequent  fiscal  years 
excess  funds  in  any  reserve  so 
established:  Provided,  'I’hat,  the  funds  in 
the  reserve  do  not  exceed  one  fiscal 
year’s  budget  of  expenses.  Subject  to 
approval  by  the  Secretary,  such  reserve 
funds  may  be  used  to  defray  any 
expen.ses  authorized  under  this  subpart. 

(j)  Pending  disbursement  of 
assessments  and  all  other  revenue  under 
a  budget  approved  by  the  Secretary,  the 
Board  may  invest  assessments  and  all 
other  revenues  collected  under  this  part 
in; 

(1)  Obligations  of  the  United  States  or 
any  agency  of  the  United  .States; 

(2)  General  oblig.ations  of  any  State  or 
any  politii:al  subdivision  of  a  .State; 

(3)  Interest  bearing  accounts  or 
certificates  of  deposit  of  financial 
institutions  that  are  members  of  the 
Federal  Reserve  System; 

(4)  Obligations  fully  guaranteed  as  to 
principal  interest  by  the  United  States; 
or 

(5)  Other  investments  as  authorized 
by  the  Secretary. 

§  1 222.51  Financial  statements. 

(a)  The  Board  shall  prepare  and 
submit  financial  statements  to  the 
Department  on  a  quarterly  basis,  or  at 
any  other  time  as  reque.sted  by  the 
.Secretary.  Each  such  financial  statement 
shall  include,  but  not  be  limited  to,  a 
balance  sheet,  income  statement,  and 
exjjense  budget.  The  expense  budget 
shall  show  expenditures  during  the  time 
period  covered  by  the  report,  year-to- 
date  expenditures,  and  the  unexpended 
budget. 

(b)  Each  financial  statement  shall  be 
submitted  to  the  Department  within  30 
calendar  days  after  the  end  of  the  time 
period  to  which  it  applies. 

(c)  The  Board  .shall  submit  to  the 
Department  an  annual  financial 
.statement  within  00  calendar  days  after 
the  end  of  the  fiscal  year  to  w'hich  it 
applies. 

§1222.52  Assessments. 

(a)  The  Board’s  programs  and 
expenses  shall  be  paid  by  a.s.sessments 
on  manufacturers  and  importers,  other 
income  of  the  Board,  and  other  funds 
available  to  tbe  Board. 

(b)  .Subjiict  to  the  exemptions 
specified  in  S  1222.53,  each 
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niaiiufacturer  and  importer  shall  pay  an 
assessment  to  the  Board  in  the  amount 
of  35  cents  per  short  ton  or  its 
equivalent  manufactured  and  imported. 
The  assessment  shall  he  on  the  roll  of 
paper  and  paper-hasfid  packaging 
manufacturful  or  imported,  except  that 
the  assessment  for  cut-size  printing  and 
w’riting  paper  imported  or  made  by 
domestic  manufacturers  prior  to  leaving 
the  manufacturer’s  mill  shall  ho  on  the 
cut-size  paper. 

(c)  At  lea.st  24  months  after  the  Order 
becomes  effective  and  periodically 
thereafter,  the  Board  shall  review  and 
may  recommend  to  the  Secretary,  uj)on 
an  affirmative  vote  of  at  least  two-thirds 
of  the  Board,  a  change  in  the  assessment 
rate.  A  change  in  the  assessment  rate  is 
subject  to  rulemaking  by  the  .Sef;rotary. 

(d)  Dome.stic  manufacturers  shall 
remit  to  the  Board  the  amount  due  no 
later  than  the  30th  calendar  day  of  the 
month  following  the  end  of  the  (juarter 
in  which  the  paper  and  paper-based 
packaging  was  manufactured. 

(e)  Each  importer  of  paper  and  paper- 
ba.s(;d  packaging  shall  pay  through 
Customs  to  the  Board  an  as.sessment  on 
the  paper  and  paper-based  packaging 
imported  into  the  United  States . 
identified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
numbers  listed  in  the  table  below. 


Paper  and  paper-based  j  Assessment 

packaging  j  $/kg 


4802.54.1000  .  .000386 

4802.54.3100  .  .000386 

4802.54.5000  . . 000386 

4802.54.6100  .  .000386 

4802.55.1000  . 000386 

4802.55.2000  . ’  .000386 

4802.55.4000  .  j  .000386 

4802.55.6000  . 000386 

4802  55.7020  . 000386 

4802.55.7040  .  .000386 

4802.56.1000  . 000386 

4802.56.2000  . 000386 

4802.56.4000  . 000386 

4802.56.6000  .  .000386 

4802.56.70  . 000386 

4802.57.1000  . 000386 

4802  57.2000  . 000386 

4802.57.4000  .  .000386 

4802.58.1000  . 000386 

4802.58.20  . 000386 

4802.58.5000  . 000386 

4802.58.60  .  .000386 

4802.61.1000  .  000386 

4802.61.2000  .  000386 

4802.61.30  .  ;  000386 

4802.61.5000  .  .000386 

4802.61.60  .  .000386 

4802.62.1000  .  1  .000386 

4802.62.2000  .  j  .000386 

4802.62.3000  .  i  000386 

4802.62.5000  .  j  000386 

4802.62.60  .  .000386 

4802.69  .  !  .000386 

4804.11.0000  .  !  .000386 

4804.19.0000  .  '  .000386 


Paper  and  paper-based  j  Assersment 

packaging  ;  $,'kg 


4804.21.0000  .  .000386 

4804.29.0000  .  .000386 

4804.31.40  .  .000386 

4804.31.6000  .  .000386 

4804.39.4020  . 000386 

4804.39.4049  .  ..000386 

4804.39.60  .  i  .CO0386 

4804  41.2000  .  .000386 

4804.41.4000  . C00386 

4804.42.00  .  .C00386 

4804.49.0000  .  .C00386 

4804.51.0000  .  .000386 

4804.52.00  .  .000386 

4804.59.0000  .  ,000386 

4805.11.0000  .  .000386 

4805.12  .  .000386 

4805.19  . 000386 

4805.24  .  .000386 

4805.25.0000  .  I  .000386 

4805.91.1010  .  !  .000386 

4805.91.9000 . 1  .000386 

4805.92.4010  .  !  .000386 

4805.92.4030  . 000386 

4805.93.4010  .  .000386 

4805.93.4030  .  .0'00386 

4805.93.4050  .  .000386 

4805.93.4060  .  .000386 

4807.00.9100  .  .000386 

4807.00.9400  .  .0(X)386 

4810.13.11  . 000386 

4810.13.1900  .  .000386 

4810.13.20  .  .0(X)386 

4810.13.5000  . 000386 

4810.13.6000  .  .000386 

4810.13.70  . 000386 

4810.14.11  .  I  .000386 

4810.14.1900  .  .000386 

4810.14.20  . 000386 

4810.14.5000  .  000386 

4810.14.6000  .  .000386 

4810.14.70  .  .000386 

4810.19.1100  .  000386 

4810.19.1900  .  .000386 

4810.19.20  . 000386 

4810.22.1000  .  000386 

4810.22  50  .  .000386 

4810.22.6000  .  .0C0386 

4810.22.70  .  0CO386 

4810.29.10  .  .0C0386 

4810.29.5000  . 0C0386 

4810.29.6000  .  000386 

4810.29.70  .  I  .000386 

4810.31.1020  .  1  .000386 

4810.31.1040  . j  "  000386 

4810.31.3000  .  i  000386 

4810.31.6500  .  000386 

4810.32.10  .  ,000386 

4810.32.3000  .  .000386 

4810.32.6500  .  .000386 

4810.39,1200  . 000386 

4810.39.1400  .  .000386 

4810.39.3000  .  .000386 

4810.39.6500  .  .000386 

4810.92.12  .  .00'0386 

4810.92.65  .  .000386 

4810.99.1050  . 000386 

4810.99.6500  . 000386 

4811.51.2010  .  .000386 

4811,51.2020  . 000386 

4811.51.2030  .  000386 

4811.59.4020  . 000386 

4811.90.8030  .  !  ,000386 


(f)  If  Ciustoms  does  not  collect  an 
assessment  from  an  importer,  the 
importer  is  responsible  for  paying  the 
asse.ssment  directly  to  the  Board  within 
30  calendar  days  after  the  end  of  the 
(juarter  in  which  the  paper  anrl  paper- 
based  packaging  was  imported. 

(g)  \Vhen  a  manufacturer  or  importer 
fails  to  pay  tbe  assessment  within  60 
calendar  days  of  the  date  it  is  due.  the 
Boarrl  may  impos»!  a  late  payment 
charge  and  interest.  The  late  payment 
charge  and  rate  of  interest  shall  be 
prescribed  in  regidations  issued  by  the 
Secretary.  All  late  assessments  shall  be 
sidijecl  to  the  sj)ecified  late  payment 
charge  and  interest.  Persons  failing  to 
remit  total  assessments  due  in  a  timely 
manner  may  also  be  subject  to  actions 
under  federal  debt  collection 
procedures. 

(h)  The  Board  may  accept  advance 
[)ayment  of  assessments  from  any 
manufacturer  or  importer  that  will  be 
credited  toward  any  amount  for  which 
that  j)t;rson  may  become  liable.  The 
Board  may  not  pay  interest  on  any 
advance  payment. 

(i)  If  the  Board  is  not  in  place  by  the 
date  the  first  assessments  are  to  be 
colhicted,  the  Secretary  shall  receiv«! 
as.sessments  and  shall  pay  such 
as.se.ssments  and  any  interest  earned  to 
the  Board  when  it  is  formed. 

§  1 222.53  Exemption  from  assessment. 

(a)  Minimum  quantity  exemption. 

(1)  Manufacturers  that  manufacture 
less  than  lOO.OtiO  short  tons  of  paper 
and  paper-based  packaging  in  a 
marketing  year  are  exempt  from  paying 
assessments.  Such  manufacturers  must 
apply  to  the  Board,  on  a  form  provided 
by  tlu!  Board,  for  a  certificate  of 
exemption  prior  to  the  .start  of  the 
marketing  year.  This  is  an  annual 
exemption  and  manufacturers  must 
reapply  each  year.  Such  manufacturers 
shall  certify  that  they  will  manufacture 
less  than  100,000  short  tons  of  paper 
and  paper-based  packaging  during  the 
marketing  year  for  which  the  exemption 
is  claimed.  Upon  receipt  of  an 
application  for  exemption,  the  Board 
shall  determine  whether  an  exemption 
may  be  granted.  The  Board  may  request 
past  manufacturing  data  to  support  the 
exemption  request.  The  Board  will 
issue,  if  deemed  appropriate,  a 
certificate  of  exemption  to  the  eligible 
manufacturer.  It  is  the  responsibility  of 
the  manufacturer  to  retain  a  copy  of  the 
certificate  of  exemption. 

[2]  Importers  that  import  into  the 
United  States  less  than  100,000  short 
tons  of  paper  and  paper-based 
packaging  in  a  marketing  year  are 
ex(!m{)t  from  paying  assessments.  Such 
importers  must  apply  to  the  Board,  on 
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a  form  provided  by  the  Board,  for  a 
certificate  of  exemption  prior  to  the  start 
of  the  fiscal  year.  This  is  an  annual 
exemption  and  importers  must  reapply 
each  year.  Such  imports  shall  certify 
that  they  will  import  less  than  100,000 
short  tons  of  paper  and  paper-ba.sed 
packaging  during  the  marketing  year  for 
which  the  exemption  is  claimed.  Upon 
receipt  of  an  application  for  exemption, 
the  Board  shall  determine  whether  an 
exemption  may  be  granted.  The  Board 
may  recpiest  past  import  data  to  support 
the  exemption  request.  The  Board  will 
issue,  if  deemed  appropriate,  a 
certificate  of  exemption  to  the  eligible 
importer.  It  is  the  responsibility  of  the 
importer  to  retain  a  copy  of  the 
certificate  of  exemption.  The  Board 
shall  refund  such  importers  their 
assessments  as  collected  by  Customs  no 
later  than  80  calendar  days  after  receipt 
of  such  assessments  by  the  Board.  No 
interest  shall  be  paid  on  the  assessments 
collected  by  Customs. 

(3)  Manufacturers  that  did  not  apply 
to  the  Board  for  an  exemption  and  that 
manufactured  less  than  100,000  .short 
tons  of  paper  and  paper-based 
packaging  during  the  marketing  year 
shall  automatically  receive  a  refund 
from  the  Board  for  the  applicable 
as.se.ssments  within  30  calendar  days 
after  the  end  of  the  marketing  year. 

Board  staff  shall  determine  the 
assessments  paid  and  refund  the 
amount  due  to  the  manufacturer 
accordingly. 

(4)  Importers  that  did  not  apply  to  the 
Board  for  an  exemption  and  that 
imported  ie.ss  than  100,000  short  tons  of 
paper  and  paper-based  packaging  during 
the  marketing  year  shall  automatically 
receive  a  refund  from  the  Board  for  the 
applicable  assessments  within  30 
calendar  days  after  the  end  of  the 
marketing  year. 

(5)  If  an  entity  is  a  manufacturer  and 
an  importer,  such  entity’s  combined 
quantity  of  paper  and  paper-ba.sed 
packaging  manufactured  and  imported 
during  a  marketing  year  shall  count 
towards  the  100,000  short  ton- 
exemption. 

(6)  Manufacturers  and  importers  that 
received  an  exemption  certificate  from 
the  Board  but  manufactured  or  imported 
100,000  short  tons  or  more  of  paper  and 
paper-based  packaging  during  the 
marketing  year  shall  pay  the  Board  the 
applicable  a.s.sessment.s  owed  on  the 
quantity  manufactured  or  imported 
within  30  calendar  days  after  the  end  of 
the  marketing  year  and  submit  any 
necessary  reports  to  the  Board  pursuant 
to  §  1222.70. 

(7)  The  Board  may  develop  additional 
procedures  to  administer  this  exemption 
as  appropriate.  Such  procedures  shall  be 


implemented  through  rulemaking  by  the 
Secretary. 

(b)  Organic. 

(1)  Organic  Act  means  section  2103  of 
the  Organic  Foods  Production  Act  of 
1990  (7  U.S.C.  G.501-6.'i22). 

(2)  A  manufacturer  who  operates 
under  an  approved  National  Organic 
Program  (NOP)  (7  CFR  part  205)  system 
plan,  only  manufactures  paper  and 
paper-based  packaging  that  is  eligible  to 
be  labeled  as  100  percent  organic  under 
the  NOP  and  is  not  a  split  operation 
shall  be  exempt  from  payment  of 
assessments.  To  obtain  an  organic 
exemption,  an  eligible  manufacturer 
shall  submit  a  request  for  exemption  to 
the  Board,  on  a  form  provided  by  the 
Board,  at  any  time  initially  and  annually 
thereafter  on  or  before  the  start  of  the 
fiscal  year  as  long  as  such  manufacturer 
continues  to  bo  eligible  for  the 
exemption.  The  request  shall  include 
the  following:  The  manufacturer’s  name 
and  address;  a  copy  of  the  organic 
operation  certificate  provided  by  a 
USDA-accredited  certifying  agent  as 
defined  in  the  Organic  Act,  a  signed 
certification  that  the  applicant  meets  all 
of  the  requirements  specified  for  an 
assessment  exemption,  and  such  other 
information  as  may  be  required  by  the 
Board  and  with  the  approval  of  the 
Secretary.  The  Board  shall  have  30 
calendar  days  to  approve  the  exemption 
request.  If  the  exemption  is  not  granted, 
the  Board  will  notify  the  applicant  and 
provide  reasons  for  the  denial  within 
the  same  time  frame. 

(3)  An  importer  who  imports  only 
paper  and  paper-based  packaging  that  is 
eligible  to  be  labeled  as  100  percent 
organic  under  the  NOP  and  is  not  a  split 
operation  shall  be  exempt  from  the 
payment  of  assessments.  To  obtain  an 
organic  exemption,  an  eligible  importer 
must  submit  documentation  to  the 
Board  and  request  an  exemption  from 
assessment  on  100  percimt  of  organic 
paper  and  paper-bastnl  packaging,  on  a 
form  provided  by  the  Board,  at  any  time 
initially  Slid  annually  thereafter  on  or 
before  the  beginning  of  the  fiscal  year  as 
long  as  the  importer  ramtinues  to  be 
eligible  for  the  exemption.  This 
documentation  shall  include  the  .same 
information  as  required  by 
manufacturers  in  paragraph  (b)(2)  of  this 
section.  If  the  importer  complies  with 
the  requirements  of  this  .section,  the 
Board  will  grant  the  exemption  and 
issue  a  fiertificate  of  Exemption  to  the 
importer.  The  Board  will  also  issue  the 
importer  a  9-digit  alphanumeric  number 
valid  for  1  year  from  the  date  of  issue. 
This  alphanumeric  number  should  be 
entered  by  the  importer  to  Customs  at 
entry  summary.  Any  line  item  entry  of 
100  percent  organic  paper  and  paper- 


ba.sed  packaging  bearing  this 
alphanumeric  number  assigned  by  the 
Board  will  not  be  subject  to 
assessments. 

(4)  Importers  who  are  exempt  from 
ass<;,ssment  in  paragraph  (d)(3)  of  this 
.section  shall  also  be  eligible  for 
reimbursement  of  assessments  collected 
by  Customs  and  may  apply  to  the  Board 
for  a  reimbursement.  The  importer 
would  be  required  to  submit  satisfactory 
proof  to  the  Board  that  the  importer 
paid  the  assessment  on  exempt  organic 
|)roducts. 

(5)  The  exemption  will  apply 
immediately  following  the  issuance  of 
the  exemption  certificate. 

Promotion,  Research  and  Information 

§  1 222.60  Programs,  plans  and  projects. 

(a)  The  Board  shall  develop  and 
submit  to  the  Secretary  for  approval 
programs,  plans  and  projects  authorized 
by  this  subpart.  Such  programs,  plans 
and  projects  shall  provide  for 
promotion,  research,  information  and 
other  activities  including  consumer  and 
indu.stry  information  and  advertising. 

(b)  No  program,  plan  or  project  .shall 
be  implemented  prior  to  its  approval  by 
the  Secretary.  Once  a  program,  plan  or 
project  is  .so  approved,  the  Board  shall 
take  appropriate  steps  to  implement  it. 

(c)  The  Board  must  evaluate  each 
program,  plan  and  project  authorized 
under  this  subpart  to  ensure  that  it 
contributes  to  an  effective  and 
coordinated  program  of  research, 
promotion  and  information.  The  Board 
must  submit  the  evalnation».to  the 
Secretary.  If  the  Board  finds  that  a 
program,  plan  or  project  does  not 
contribute  to  an  effective  program  of 
promotion,  research,  or  information, 
then  the  Board  shall  terminate  such 
program,  plan  or  project. 

§  1 222.61  Independent  evaluation. 

At  least  once  every  five  years,  the 
Board  shall  authorize  and  fund  from 
funds  otherwise  available  to  the  Board, 
an  independent  evaluation  of  the 
effectivene.ss  of  the  Order  and  the 
programs  conducted  by  the  Board 
pursuant  to  the  Act.  The  Board  .shall 
siibmit  to  the  Secretary,  and  make 
available  to  the  public,  the  results  of 
each  periodic  independent  evaluation 
conducted  under  this  paragraph. 

-§1222.62  Patents,  copyrights,  trademarks, 
inventions,  product  formulations,  and 
publications. 

Any  patents,  copyrights,  trademarks, 
inventions,  product  formulations,  and 
publications  developed  through  the  use 
of  funds  received  by  the  Board  under 
this  subpart  shall  be  the  property  of  the 
IJ.S.  Government,  as  represented  by  the 
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Board,  and  shall  along  with  any  rents, 
royalties,  residual  payments,  or  other 
income  from  the  rental,  sales,  leasing, 
franchising,  or  other  uses  of  such 
patents,  copyrights,  trademarks, 
inventions,  product  formulations,  or 
publications,  inure  to  the  benefit  of  the 
Board,  shall  he  considenui  income 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Board,  and  may  he  licensed  subject  to 
approval  by  the  Secretary.  IJpovi 
termination  of  this  subpart,  §  1222.83 
shall  apply  to  determine  disposition  of 
all  such  [iroperty.* 

Reports,  Books,  and  Records 

§1222.70  Reports. 

(a)  Manufacturers  and  importers  will 
b(!  recpiired  to  provide  periodic.ally  to 
the  Board  .such  information  as  the 
Board,  with  the  approval  of  the 
•Secretary,  may  require.  Such 
information  may  include,  but  not  be 
limited  to: 

(1)  For  manufacturers: 

(1)  The  name,  address  and  telephone 
number  of  the  manufacturer;  and 

(ii)  The  (juantity  of  papcir  and  paper- 
based  packaging  manufactured  by  type. 

(2)  For  importers: 

(i)  The  name,  addrciss  and  telephone 
number  of  the  importer: 

(ii)  The  quantity  of  paptir  and  paper- 
based  packaging  imported  by  type;  and 

(iii)  The  country  of  export. 

(b)  For  manufacturers,  such 
information  shall  lx;  reported  to  the 
Board  no  later  than  the  30th  c;alendar 
day  of  the  month  following  the  end  of 
the  quarter  in  which  the  paper  and 
paper-based  packaging  was 
manufactured  and  shall  ai:company  the 
collecttid  payment  of  assessments  as 
specified  in  §  1222.52.  First  quarter  data 
()anuary-March)  shall  be  reported  to  the 
Board  no  later  than  the  30th  c:alendar 
day  of  April;  second  quarter  data 
(Aj)ril-)une)  shall  be  reported  no  later 
than  the  30th  calendar  day  of  Jidy;  third 
quarter  data  ()uly-September)  shall  be 
reported  no  later  than  the  30th  calendar 
day  of  October;  and  fourth  quarter  data 
(Oi:tober-December)  sball  be  reported 
no  later  than  the  30th  calendar  day  of 
January  of  the  following  marketing  year. 

(c)  For  importers  who  pay  their 
asse.ssments  din^ctly  to  the  Board,  such 
information  shall  accompany  the 
payment  of  collected  assessments 
within  30  calendar  days  after  the  end  of 
the  quarter  in  which  the  paj)er  and 
paptir-based  packaging  was  imported 
specified  in  §  1222.52. 

§1222.71  Books  and  records. 

Each  manufacturer  and  importer  sball 
maintain  any  books  and  records 
necessary  to  carry  out  the  provisions  of 


this  subpart  and  regulations  issued 
thereunder,  including  such  records  as 
are  necessary  to  verify  any  recpiired 
reports.  .Such  books  and  records  must  be 
made  available  during  normal  business 
hours  for  inspection  by  the  Board’s  or 
Secretary’s  employees  or  agents. 
Manufacturers  and  importers  must 
maintain  the  books  and  records  for  two 
years  beyond  the  fiscal  year  to  which 
they  apply. 

§  1 222.72  Confidential  treatment. 

All  information  obtained  from  books, 
records,  or  reports  under  the  Act,  this 
subpart  and  the  regulations  issued 
thereunder  shall  be  kept  confidenti  :d  by 
all  persons,  including  all  employees  and 
former  employees  of  the  Board,  all 
officers  and  employees  and  former 
officers  and  employees  of  contracting 
and  subcontracting  agencies  or  agreeing 
parties  having  access  to  such 
information.  Such  information  shah  not 
he  available  to  Board  members  or 
manufacturers  and  importers.  Only 
those  persons  having  a  specific  need  for 
such  information  solely  to  effectively 
administer  the  provisions  of  this  suhpart 
shall  have  access  to  such  information. 
Only  such  information  .so  obtained  as 
the  .Secretary  deems  relevant  shall  be 
disclosed  by  them,  and  then  only  in  a 
judicial  proc.eeding  or  administrative 
hearing  brought  at  the  direction,  or  at 
the  request,  of  the  .Secretary,  or  to  which 
the  .Secretary  or  any  officer  of  the 
United  States  is  a  party,  and  involving 
this  subpart.  Nothing  in  this  section 
shall  be  deemed  to  prohibit: 

(a)  The  issuance  of  general  statem(!nts 
based  upon  the  reports  of  the  number  of 
persons  subject  to  this  subpart  or 
statistical  data  collected  therefrom, 
which  statements  do  not  identify  the 
information  furnished  hy  any  person; 
and 

(b)  Th(!  publication,  by  direction  of 
the  .Secretary,  of  the  name  of  any  person 
who  has  been  adjudged  to  have  violated 
this  part,  together  with  a  statement  of 
the  particular  provisions  of  this  part 
violated  by  such  person. 

Miscellaneous 

§  1 222.80  Right  of  the  Secretary. 

All  fiscal  matters,  programs,  plans  or 
projects,  contracts,  rules  or  regvdations, 
reports,  or  other  substantive  ac:tions 
proposed  and  j)repared  by  the  Board 
shall  be  submitted  to  the  .Secretary  for 
approval. 

§  1 222.81  Referenda. 

(a)  Initial  reforendum.  The  Order  shall 
not  become  effective  unless  the  Order  is 
approved  by  a  majority  of  manufacturers 
and  importers  voting  in  the  referendum 
who  also  represent  a  majority  of  the 


volume  of  paper  and  paper-based 
packaging  represented  in  the 
referendum  and  who,  during  a 
repre.sentative  period  determined  by  the 
Secretary,  have  been  engaged  in  tbe 
manufacturing  or  importation  of  paper 
and  paper-based  packaging.  A  single 
entity  who  domestically  manufactures 
and  imports  paper  and  paper-basesd 
packaging  may  cast  one  vote  in  the 
referendum. 

(b)  Suhffequant  rafervncla.  Tbe 
.Secretary  shall  conduct  .sub.sequent 
rfderenda: 

(1)  For  the  purpose  of  a.scertaining 
whether  manufacturers  and  importers 
favor  the  amendment,  continuation, 
sus{)ension,  or  termination  of  the  Order; 

(2)  Not  later  than  seven  years  after 
this  Order  becomes  effective  and  every 
seven  years  thereafter,  to  determine 
whether  manufacturers  and  importers 
favor  the  continuation  of  the  Order.  The 
Order  shall  continue  if  it  is  favored  by 

a  majority  of  manufac;turers  and 
importers  voting  in  the  referendum  who 
also  rej)resent  a  majority  of  the  volume 
ol  paper  and  paper-based  packaging 
repre.sented  in  the  referendum  and  who, 
during  a  repre.sentative  period 
determined  by  the  Secretary,  have  been 
engaged  in  the  manufacturing  or 
importation  of  paper  and  paper-hased 
packagijig; 

(3)  At  the  request  of  the  Board 
established  in  this  Order; 

(4)  At  the  request  of  10  percent  or 
more  of  the  number  of  persons  eligible 
to  vote  in  a  refereiulum  as  s«!t  forth 
under  the  Order;  or 

(5)  At  any  time  as  determined  by  the 
.Sef:retary. 

§  1 21 7.82  Suspension  or  termination. 

(a)  The  Secretary  shall  suspend  or 
terminate  this  part  or  subpart  or  a 
|)rovi.sion  thereof,  if  the  Secretary  finds 
that  this  |)art  or  subpart  or  a  provision 
ther(*of  obstructs  or  does  not  tend  to 
effectual*!  the  purposes  of  the  Act,  or  if 
the  .Secretary  determines  that  this 
.subj)art  or  a  provision  tluireof  is  not 
favored  by  persons  voting  in  a 
referendum  conducted  pursuant  to  the 
Act. 

(b)  Tbe  .Secretary  shall  suspend  or 
terminate  this  subpart  at  the  end  of  the 
fi.sc.al  year  whenever  the  .Secretary 
determines  that  its  suspension  or 
termination  is  favored  by  a  majority  of 
manufacturers  and  importers  voting  in 
the  niferendum  who  al.so  repre.sent  a 
majority  of  the  volume  represent*!d  in 
the  referendum  who.  during  a 
repre.sentative  period  determined  by  the 
.S(!cr*!tary,  have  been  engaged  in  the 
manufacturing  or  importation  of  paper 
and  pap*!r-basod  packaging. 
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(c)  If,  as  a  result  of  a  referendum  the 
Secretary  determines  that  this  subpart  is 
not  approved,  the  Secretary  shall: 

(1)  Not  later  than  one  hundred  and 
eighty  (180)  calendar  days  after  making 
the  determination,  suspend  or 
terminate,  as  the  case  may  be,  the 
collection  of  assessments  under  this 
subpart. 

(2)  As  soon  as  practical,  suspend  or 
terminate,  as  the  case  may  be,  activities 
under  this  subpart  in  an  orderly 
manner. 

§  1 222.83  Proceedings  after  termination. 

(a)  Upon  termination  of  this  subpart, 
the  Board  shall  recommend  to  the 
Secretary  up  to  five  of  its  members  to 
serve  as  trustees  for  the  purpose  of 
liquidating  the  Board’s  affairs.  Such 
persons,  upon  designation  by  the 
Secretary,  shall  become  trustees  of  all  of 
the  funds  and  property  then  in  the 
possession  or  under  control  of  the 
Board,  including  claims  for  any  funds 
unpaid  or  property  not  delivered,  or  any 
other  existing  claim  at  the  time  of  such 
termination. 

(b)  The  said  trustees  shall: 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(2)  Carry  out  the  obligations  of  the 
Board  under  any  contracts  or 
agreements  entered  into  pursuant  to  the 
Order; 

(3)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and 
trustees,  to  such  person  or  person  as  the 
Secretary  directs;  and 

(4)  Upon  request  of  the  Secretary 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 


vest  in  such  persons  title  and  right  to  all 
of  the  funds,  property,  and  claims 
vested  in  the  Board  or  the  trustees 
pursuant  to  the  Order. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  pursuant  to  the 
Order  shall  be  subject  to  the  .same 
obligations  imposed  upon  the  Board  and 
upon  the  trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  turned  over  to  the 
Secretary  to  be  disposed  of,  to  the  extent 
practical,  to  one  or  more  paper  and 
paper-based  packaging  organizations  in 
the  United  States  whose  mission  is 
generic  promotion,  research,  and 
information  programs. 

§  1 222.84  Effect  of  termination  or 
amendment. 

Unle.ss  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  regulation  issued 
pursuant  thereto,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  regulation  issued 
thereunder; 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  regulation  issued 
thereunder;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  or  of  the 
Secretary  or  of  any  other  persons,  with 
respect  to  any  such  violation. 

§1222.85  Personal  liability. 

No  member  or  employee  of  the  Board 
shall  be  held  personally  responsible. 


either  individually  or  jointly  with 
others,  in  any  way  whatsoever,  to  any 
person  for  errors  in  judgment,  mistakes, 
or  other  acts,  either  of  commission  or 
omission,  as  such  member  or  employee, 
except  for  acts  of  dishonesty  or  willful 
mi.sconduct. 

§1222.86  Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability  of 
it  to  any  person  or  circumstances  is  held 
invalid,  the  validity  of  the  remainder  of 
this  subpart,  or  the  applicability  thereof 
to  other  persons  or  circumstances  shall 
not  be  affected  thereby. 

§1222.87  Amendments. 

Amendments  to  this  subpart  may  be 
proposed  from  time  to  time  by  the  Board 
or  any  interested  person  affected  by  the 
provisions  of  the  Act,  including  the 
Secretary. 

§  1 222.88  OMB  control  numbers. 

The.  control  numbers  a.ssigned  to  the 
information  collection  requirements  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  Chapter  35,  are 
OMB  control  number  0505-0001  (Board 
nominee  background  statement)  and 
OMB  control  number  0581-NEW. 

Subpart  B — [Reserved] 

Dated:  December  18,  2012. 

David  R.  Shipman, 

Administrator. 

(FR  Doc.  2012-3092.1  Filed  12-31-12;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFR  Part  1222 

[Document  Number  AMS-FV-1 1-0069  PR- 
BJ 

RIN  0581-A021 

Paper  and  Paper-Based  Packaging 
Promotion,  Research  and  Information 
Order;  Referendum  Procedures 

agency:  Agricultural  Marketing  Service, 
Department  Of  Agriiailture. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  invites 
comments  on  procedures  for  conducting 
a  referendum  to  determine  w'hether 
issuance  of  a  proposed  Paper  and  Paper- 
Based  Pac:kaging  Promotion,  Research 
and  Information  Order  (Order)  is 
favored  by  manufacturers  (domestic 
producers)  and  importers  of  paper  and 
paper-based  packaging.  The  prot;edures 
would  also  be  used  for  any  subsequent 
referendum  under  the  Order.  The 
proposed  Order  is  being  published 
separately  in  this  issue  of  the  Federal 
Register.  This  proposed  rule  also 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intent  to  request 
approval  by  the  Offic(!  of  Management 
and  Budget  (OMB)  of  new  information 
collection  requirements  to  implement 
the  program. 

OATES:  Comments  must  be  received  by 
March  4,  201. 't.  Pursuant  to  the 
Paperwork  Reduction  Act  (PRA), 
comments  on  the  information  collection 
burdmi  that  would  result  from  this 
proposal  must  be  received  bv  March  4, 
2013. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  may  be 
submitted  on  the  Internet  at:  http:// 
w'W'H'.ref’ulations.fiov  or  to  the 
Promotion  and  Economics  Division, 
Fruit  and  Vegetable  Program,  AMS, 
IISDA,  1400  Independence  Avenue 
SW.,  Room  140li-S,  Stop  0244, 
Washington,  DC  20250-0244;  facsimile: 
(202)  205-2800.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  numb(;r  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection, 
including  name  and  addre.ss,  if 
provided,  in  the  above  office  during 
regular  business  hours  or  it  can  be 
viewed  at  http://www.wgulations.f’<)v. 

Pursuant  to  the  PRA,  comments 
regarding  the  accuracy  of  the  burden 
estimate,  ways  to  minimize  the  burden, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 


information  technology,  or  any  other 
aspef:t  of  this  collection  of  information, 
should  be  sent  to  the  above  address.  In 
addition,  comments  concerning  the 
information  collection  .should  alsc)  be 
sent  to  the  Desk  Office  for  Agriculture, 
Office  of  Information  and  Regulatorv 
Affairs,  OMB,  New  Executive  Office 
Building,  725  17lh  Street  NW.,  Room 
725,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
Promotion  and  Economics  Division, 

Fruit  and  Vegetable  Program,  AMS, 
USDA,  P.O.  Box  831,  Beavercreek, 
Oregon  07004;  telephone:  (503)  032- 
8848;  facsimile  (503)  032-8852;  or 
electronic  mail: 

Mauraan. PeIlo@cims.usda.gov. 

SUPPLEMENTARY  INFORMATION;  This  rule 
is  issued  pursuant  to  the  Commodity 
Promotion,  Research  and  Information 
Act  of  1090  (1090  Act)  (7  U.S.C.  7411- 
7425). 

Executive  Order  12866 

This  rule  regarding  proposed 
referendum  procedures  has  been 
determined  to  be  non-significant  for 
purposes  of  Executive  Order  12800  and 
therefore  has  not  been  reviewed  bv  the 
OMB. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12088,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  Section  524  of  the 
1900  Act  provides  that  it  shall  not  affec:t 
or  preempt  any  other  Federal  or  state 
law  authorizing  promotion  or  research 
ndating  to  an  agricultural  commodity. 

Under  section  519  of  the  1990  Act,  a 
|)erson  subject  to  an  order  may  file  a 
written  petition  with  the  U.S. 
Department  of  Agriculture  (U.SDA) 
stating  that  an  order,  any  provision  of  an 
order,  or  any  obligation  imposed  in 
connection  w'ith  an  order,  is  not 
e.stablished  in  accordance  with  the  law', 
and  recpiest  a  modification  of  an  order 
or  an  exemption  from  an  order.  Any 
petition  filed  challenging  an  order,  any 
provision  of  an  order,  or  any  obligation 
impo.sed  in  connection  with  an  order, 
shall  be  filed  within  two  years  after  the 
effective  date  of  an  order,  provision,  or 
r)bligation  subject  to  challenge  in  the 
petition.  The  petitioner  will  have  the 
opportunity  fora  hearing  on  the 
petition.  Thereafter,  U.SDA  will  i.ssue  a 
ruling  on  the  petition.  The  1998  Ac;t 
provides  that  the  di.strict  court  of  the 
United  States  for  any  district  in  which 
the  jjetitioner  resides  or  r:f)nducts 
business  shall  have  the  jurisdiction  to 
review'  a  final  ruling  on  the  petition,  if 
the  petitioner  files  a  complaint  for  that 


purpose  not  later  than  20  days  after  the 
date  of  the  entry  of  USDA’s  final  ruling. 

This  rule  invites  comments  on 
proc(!dures  for  conducting  a  referendum 
to  determine  w'hether  manufacturers 
and  importers  of  paper  and  pap(!r-ha.sed 
pac:kaging  favor  issuance  of  a  proposed 
paper  ancl  paper-based  packaging  Order. 
The  program  would  cover  four  types  of 
paper  and  paper-ba.sed  {)ackaging — 
printing,  writing  and  related  paper,  kraft 
j)ackaging  paper  (u.sed  for  products  like 
grocery  bags  and  sacks),  containerboard 
(used  to  make  shipping  containers  and 
related  products),  and  paperboard  (used 
for  food  and  beverage  packaging,  tubes, 
and  other  miscellaneous  products). 

USDA  would  conduct  the 
referendum.  The  prf)gram  w'ould  be 
implemented  if  it  is  favored  by  a 
majority  of  manufacturers  and  importers 
of  pap(!r  and  paper-based  packaging 
voting  in  the  referendum  who  also 
represent  a  majority  of  the  volume  of 
paper  and  paper-based  packaging 
represented  in  the  referendum.  The 
procedures  would  also  be  used  for  any 
subsequent  referendum  under  the 
Order.  The  proposed  Order  is  being 
publi.shed  sej)aralely  in  this  issue  of  the 
Federal  Register.  This  rule  also 
announces  AM.S’s  intent  to  request 
approval  hy  the  OMB  of  new 
information  collection  requirements  to 
implement  the  program. 

The  1998  Act  authorizes  USDA  to 
e.stablish  agricultural  commodity 
research  and  promotion  orders  which 
may  include  a  combination  of 
promotion,  research,  industry 
information,  and  consumer  information 
activities  hinded  by  mandatory 
assessments.  These  programs  are 
designed  to  maintain  and  expand 
markets  and  uses  for  agricultural 
commodities.  As  defined  under  section 
513(l)(D)  of  the  1998  Act,  agricultural 
commodities  include  the  products  of 
forestry,  which  includes  paper  and 
paper-l)ased  packaging. 

The  1998  Act  provides  for  alternatives 
within  the  terms  of  a  variety  of 
provisions.  Paragraph  (e)  of  section  518 
(jf  the  1998  Act  provides  three  options 
for  determining  industry  approval  of  a 
new  research  and  promotion  program: 

(1 )  By  a  majority  of  tho.se  per.sons 
voting;  (2)  by  persons  voting  for 
ajiproval  who  rej)re.sent  a  majority  of  the 
volume  of  the  agricultural  commodity; 
or  (3)  by  a  majority  of  those  persons 
voting  for  approval  who  also  represent 
a  majority  of  the  volume  of  the 
agricultural  commodity.  In  addition, 
section  518  of  the  1998  Act  provides  for 
referenda  to  ascertain  approval  of  an 
order  to  be  conducted  either  prior  to  its 
going  into  effect  or  within  three  years 
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after  assessments  first  begin  under  an 
order. 

USUA  received  a  proposal  for  a 
national  re.search  and  |)romotion 
program  for  paper  and  papcn  -based 
paf;kaging  from  the  Paper  and  Paper- 
Based  Packaging  Panel  (Panel).  The 
Panel  is  a  group  of  14  industry  members 
that  was  formed  in  May  2010  to  oversee 
development  of  the  program.  The 
American  Forest  &  Paper  Association 
(AF&PA),  a  national  trade  association,  . 
provided  technical  assistance  to  the 
Panel.  The  program  would  he  financed 
by  an  as.sessment  on  paper  and  paper- 
based  packaging  manufacturers  and 
importers  and  would  be  administered 
by  a  board  of  industry  members  selected 
by  the  Secretary  of  Agriculture 
(Secretary).  The  assessment  rate  would 
initially  be  $0.35  per  short  ton.  (One 
short  ton  equals  2,000  pounds.)  Entities 
that  manufacture  or  import  less  than 
100,000  short  tons  annually  would  be 
exempt.  The  purpose  of  the  program 
would  be  to  maintain  and  expand 
markets  for  paper  and  paper-based 
packaging. 

'I’lie  Panel  proposed  that  a  referendum 
lx*  held  among  eligible  manufacturers 
and  importers  of  paper  and  paper-based 
packaging  to  determine  whether  they 
favor  implementation  of  the  program 
prior  to  it  going  into  effect.  The  Panel 
recommended  that  the  program  be 
implemented  if  it  is  favored  by  a 
majority  of  the  manufacturers  and 
importers  voting  in  the  referendum  who 
also  represent  a  majority  of  the  volume 
of  paper  and  paper-based  packaging 
represented  in  the  referendum. 
Manufacturers  and  importers  who 
produce  or  import  100,000  short  tons  or 
more  of  paper  and  paper-based 
packaging  annually  would  be  eligible  to 
vote  in  the  referendum. 

Accordingly,  this  rule  would  add 
subpart  B  to  jjart  1222  that  would 
establish  procedures  for  conducting  the 
referendum.  The  procedures  would 
cover  definitions,  voting  instructions, 
use  of  subagents,  ballots,  the 
referendum  report,  and  confidentiality 
of  information.  The  proi:edures  would 
be  applicable  for  the  initial  referendum 
and  hiture  referenda. 

Initial  Regulatory  Flexibility  Act 
Analysis 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  HOl-^ 
612),  AMS  is  required  to  examine  the 
impact  of  the  proposed  rule  on  small 
entities.  Accordingly,  AMS  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  so 


that  small  husinesses  will  not  he 
disproportionately  burdened.  The  Small 
Busiue.ss  Administration  defines,  in  13 
CFR  part  121,  small  agricultural 
producers  as  those  having  annual 
receipts  of  no  more  than  $750,000  and 
small  agricultural  service  firms 
(manufacturers  and  importers)  as  those 
having  annual  receipts  of  no  more  than 
$7.0  million. 

According  to  the  AF&PA,  in  2011, 
there  were  B4  manufacturers  in  the 
United  States  that  produced  one  or  more 
of  the  four  types  of  paper  and  paper- 
based  packaging  to  be  covered  under  the 
proposed  Order.  Using  an  average  price 
of  $760  per  short  ton,’  a  manufacturer 
who  produced  less  than  9,210  short  tons 
of  paper  and  paper-based  packaging  per 
year  would  be  considered  a  small  entity. 
It  is  estimated  that  no  more  than  four 
manufacturers  produced  less  than  9,210 
short  tons  in  2011.  Thus,  the  majority  of 
manufacturers  would  not  be  considered 
small  businesses. 

According  to  Customs  data,  it  is 
estimated  that,  in  2011^,  there  were 
about  2,612  importers  of  paper  and 
paper-based  packaging.  Eighty-five 
importers,  or  about  3.2  percent, 
imported  more  than  $7.0  million  worth 
of  paper  and  paper-based  packaging. 
Thus,  the  majority  of  importers  would 
be  considered  small  entities.  However, 
no  importer  who  imported  100,000 
short  tons  or  more  (the  Order’s  proposed 
exemption  threshold)  imported  less 
than  $7.0  million  worth  of  paper  and 
paper-based  packaging  (19  importers). 
Therefore,  none  of  the  19  importers  to 
be  covered  under  the  proposed  Orrler 
would  be  considered  small  businesses. 

It  is  estimated  that,  in  2011,  about  • 
68.5  million  short  tons  of  paper  and 
paper-based  packaging  were  produced. 
Of  the  68.5  million  short  tons,  about 
63.2  percent  was  manufactured  in  the 
South,  17.1  percent  was  manufactured 
in  the  Midwest,  10.5  percent  was 
manufactured  in  the  Northeast,  and  9.2 
percent  was  manufactured  in  the  West.^ 

According  to  Customs  data,  in  2011, 
imports  of  paper  and  paper-based 
packaging  to  be  covered  under  the 
program  totaled  7.5  million  short  tons. 
Of  that  total,  about  58.6  percent  was 
from  Canada,  22.2  percent  from  Western 
Europe,  9.8  percent  w'as  from  China, 


’  AF&PA  doo.s  not  collect  price  in{r)niiation  and 
other  industry  sources  do  not  publish  information 
on  average  price  for  paper  and  paner-based 
packaging.  A  reasonable  estimate  for  average  price 
of  paper  and  paper-ba.sed  packaging  is  the  value  per 
ton  of  paper  and  paper-based  packaging  exports. 
According  to  U.S.  Census  data,  the  average  value  of 
paper  and  paper-l>ased  packaging  exports  in  201 1 
was  approximately  .$760  per  short  ton. 

^Data  was  compiled  by  the  AK&FA  from  the 
American  Forest  &  Paper  Association’s  .Slst  Annual 
.Survey  of  Paper,  Paperboard  and  Pulp,  2011. 


Japan  and  the  f’ar  East,  2.7  percent  was 
from  South  America  and  the  remainder 
was  from  other  countries. 

This  propo.sed  rule  invites  comments 
on  procedures  for  conducting  a 
refentndum  to  determine  whether 
manufacturers  and  importers  of  paper 
and  paper-based  packaging  favor 
issuance  of  a  proposed  Order.  ILSDA 
would  conduct  the  referendum.  The 
program  would  be  implemented  if  it  is 
favored  by  a  majority  of  manufacturers 
and  importers  voting  in  a  referendum 
who  also  repre.sent  a  majority  of  paper 
and  paper-based  packaging  represented 
in  the  referendum.  The  procedures 
would  also  be  used  for  any  subsequent 
referendum  under  the  Order.  The 
proceilures  are  authorized  under 
paragraph  (e)  of  section  518  the  1996 
Act. 

Riigarding  the  economic  impact  of  this 
rule  on  affected  entities,  eligible 
manufacturers  and  importers  would 
have  the  opportunity  to  participate  in 
the  referendum.  The  Order  would 
exempt  manufacturers  and  importers 
who  [iroduce  or  import  le.ss  than 
lOO.OOO  short  tons  annually  from  the 
payment  of  assessments.  Exempt 
manufacturers  and  importers  would  not 
be  eligible  to  participate  in  the 
referendum.  Of  the  84  manufacturers 
and  2,612  importers,  it  is  estimated  that 
about  51  manufactuit!rs  and  19 
importers  would  pay  assessments  under 
the  Order  and  thus  he  eligible  to  vote  in 
the  referendum.  Using  201 1  data  and 
deducting  exempt  tonnage,  it  is 
e.stimated  that  if  72.5  million  short  tons 
of  paper  and  paper-based  packaging 
(67.2  million  short  tons  domestic  and 
5.3  million  short  tons  imported)  were 
as.sessed  at  a  rate  of  $0.35  per  short  ton, 
about  $25.4  million  would  be  collected 
in  assessments.  Of  that  $25.4  million, 
about  92.5  percent  ($23.5  million) 
wf)uld  be  paid  by  domestic 
manufacturers  and  7.5  percent  (.$1.9 
million)  would  be  paid  by  importers. 

.Voting  in  the  referendum  is  optional. 

If  manufacturers  and  importers  chose  to 
vote,  the  burden  of  voting  would  be 
offset  by  the  benefits  of  having  the 
opportunity  to  vote  on  whether  or  not 
they  want  to  be  covered  by  the  program. 

Regarding  alternatives,  U.SDA 
considered  requiring  eligible  voters  to 
vote  in  person  at  various  USDA  offices 
acro.ss  the  country.  USDA  also 
considered  electronic  voting,  but  the  use 
of  comjniters  is  not  universal. 
Conducting  the  referendum  from  one 
central  location  by  mail  ballot  would  be 
more  cost  effective  and  reliable.  USDA 
would  provide  easy  access  to 
information  for  potential  voters  through 
a  toll  free  telephone  line. 
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Thi.s  action  would  impose  an 
additional  reporting  burden  on  eligible 
manufacturers  and  importers  of  paper 
and  paper-based  packaging.  Eligible 
manufacturers  anil  importers  would 
have  the  opportunity  to  complete  and 
submit  a  ballot  to  IISDA  indicating 
whether  or  not  they  favor 
implementation  of  the  proposed  Order. 
The  specific  burden  for  the  ballot  is 
detailed  later  in  this  document  in  the 
section  titled  Paperw'ork  Reduction  Act. 
As  with  all  k'ederal  promotion 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  P'inally,  USD  A  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

AMS  is  committed  to  complying  with 
the  E-Government  Act,  to  promote  the 
use  of  the  Internet  and  other 
information  technologies  to  provide 
increased  opportunities  for  citizen 
access  to  Government  information  and 
services,  and  for  other  purposes. 

Regarding  outreach  efforts,  IJSDA 
would  keep  these  individuals  informed 
throughout  the  program  implementation 
and  referendum  process  to  ensure  that 
they  are  aware  of  and  are  able  to 
participate  in  the  program 
implementation  proqpss.  USDA  would 
al.so  publicize  information  regarding  the 
referendum  pror.ess  so  that  trade 
associations  and  related  industry  media 
can  be  kept  informed. 

IJ.SDA  has  performed  this  initial  RFA 
analysis  regarding  the  impact  of  this 
propo.sed  rule  on  small  businesses. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  199.'i  (44  IJ.S.C,. 
Ghapter  35),  the  referendum  ballot, 
which  represents  the  information 
collection  and  recordkeeping 
requirements  that  may  be  imposed  by 
this  rule,  has  been  submitted  to  OMB  for 
approval. 

Title:  Paper  and  Paper-Based 
Packaging  Promotion,  Research  and 
Information  (Referendum  Procedures). 

OMB  Number:  0581 -NEW. 

Expiration  Date  of  Approval:  3  years 
from  OMB  date  of  approval. 

Type  of  Request:  New  information 
collection  for  research  and  promotion 
programs. 

Abstract:  The  information  collection 
requirements  in  the  request  are  essential 
to  carry  out  the  intent  of  the  1990  Act. 
The  information  collection  concerns  a 
proposal  received  by  USDA  for  a 
national  research  and  promotion 
program  for  paper  and  paper-based 
packaging.  The  program  would  be 


financed  by  an  assessment  on 
manufacturers  and  importers  and  would 
be  administered  by  a  board  of  industry 
members  selected  by  the  Secretary.  The 
program  would  exempt  manufacturers 
and  importers  who  produce  or  import 
less  than  100,000  short  tons  of  paper 
and  paper-ba.sed  packaging  annually.  A 
referendum  would  be  held  among 
eligible  manufacturers  and  importers  to 
determine  whether  they  favor 
implementation  of  the  program  prior  to 
it  going  into  effect.  The  purpose  of  the 
program  would  be  to  maintain  and 
expand  markets  for  paper  and  paper- 
based  packaging. 

The  information  collection 
requirements  in  thi.s  rule  concern  the 
referendum  that  would  be  held  to 
defermine  whether  the  program  is 
favored  by  the  industry.  Gurrent 
manufacturers  or  importers  that 
manufactured  or  imported  lOO.OOO  short 
tons  or  more  of  paper  and  paper-based 
packaging  during  the  representative 
period  would  be  eligible  to  vote  in  the 
referendum.  The  ballot  would  be 
completed  by  eligible  manufacturers 
and  importers  who  want  to  indicate 
whether  or  not  they  support 
implementation  of  the  program. 

Referendum  Ballot 

Estimate  of  Burden:  Public 
recordkeeping  burden  for  this  collection 
of  information  is  e.stimated  to  average 
0.25  hour  per  application. 

Respondents:  Manufacturers  and 
importers. 

Estimated  Number  of  Respondents:  70 
(51  manufacturers  and  19  importers). 

Estimated  Number  of  Responses  per 
Respondent:  1  every  7  years  (0.14). 

Estimated  Total  Annual  Burden  on 
Respondents:  2.45  hours. 

The  ballot  would  be  added  to  the 
other  information  collections  approved 
under  OMB  No.  0581-NEW. 

An  estimated  70  respondents  would 
provide  information  to  the  Board  (51 
manufacturers  and  19  importers).  The 
estimated  cost  of  providing  the 
information  to  the  Board  by  respondents 
would  be  .$80.85.  This  total  has  been 
estimated  by  multiplying  2.45  total 
hours  required  for  reporting  and 
recordkiieping  by  $33,  the  average  moan 
hourly  earnings  of  various  occupations 
involved  in  kwping  this  information. 
Data  for  computation  of  this  hourly  rate 
was  obtained  from  the  U..S.  Department 
of  Labor  statistics. 

rbe  proposed  Order’s  provisions  have 
been  carefiilly  reviewed,  and  every 
effort  has  been  made  to  minimize  any 
unnecessary  recordkeeping  costs  or 
requirements,  including  efforts  to  utilize 
information  already  submitted  under 


other  programs  admini.stered  by  USDA 
and  other  state  programs. 

Request  for  Public  Comment  Under  the 
Paperwork  Reduction  Act 

Comments  are  invited  on:  (a)  Whether 
the  propo.sed  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  proposed  Order  and 
U.SDA’s  oversight  of  the  proposed 
Order,  including  whether  the 
information  would  have  practical 
utility;  (b)  the  accuracy  of  USDA’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  the  accuracy  of 
U.SDA’s  estimate  of  the  principal 
manufacturing  areas  in  the  United 
.States  for  paper  and  paper-based 
|)ackaging;  (d)  the  accuracy  of  U.SDA’s 
estimate  of  the  number  of  manufacturers 
and  importers  that  would  be  covered 
under  the  program;  (e)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (f)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Ciomments  concerning  the 
information  collection  requirements 
contained  in  tliis  action  should 
reference  OMB  No.  0581-NEW.  In 
addition,  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register  al.so  should  be  referenced. 
Comments  should  be  sent  to  the  same 
addresses  referenc;ed  in  the  ADDRESSES 
section  of  this  rule. 

A  HO-day  comment  period  is  provided 
to  allow  interested  persons  to  comment 
on  thi.s  proposed  information  collection. 
All  written  comments  received  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

List  of  Subjects  in  7  CFR  Part  1222 

Admini.strative  practice  and 
proi:edure,  Advertising,  Gonsumer 
information.  Marketing  agreements. 
Paper  and  Paper-Based  Packaging, 
Promotion,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  propo.sed  that  Title  7, 
Ghapter  XI  of  the  Gode  of  Federal 
Regulations,  as  propo.sed  to  be  amended 
el.sewhere  in  this  is.sue  of  the  Federal 
Register,  be  further  amended  as  follows: 
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PART  1222— PAPER  AND  PAPER- 
BASED  PACKAGING  PROMOTION, 
RESEARCH  AND  INFORMATION 
ORDER 

■  1.  The  authority  citation  for  part  1222 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7411-7425;  7  tJ..S.C. 
7401. 

■  2.  Subpart  B  of  7  CFR  part  1222  is 
added  to  read  as  follows: 

Subpart  B — Referendum  Procedures 

Sec. 

1222.100  General. 

1222.101  Definitions. 

1222.102  Voting. 

1222.103  In.striictions. 

1222. lt)4  Subagents. 

1222.105  Ballots. 

1222.100  Referendum  report. 

1222.107  (Confidential  information. 

1222.108  (1MB  (Control  number. 

Subpart  B — Referendum  Procedures 

§1222.100  General. 

Referenda  to  determine  whether 
eligible  manufactunjrs  and  importers 
favor  the  issuance,  continuance, 
amendment,  suspension,  or  termination 
of  the  Paper  and  Paper-Based  Packaging 
Promotion,  Research  and  Information 
Order  shall  bo  conducted  in  accordance 
with  this  suhpart. 

§1222.101  Definitions. 

For  the  purposes  of  this  suhpart: 

(a)  Administrator  means  the 
Admini.strator  of  the  Agricultural 
Marketing  Service,  with  power  to 
delegate,  or  any  officer  or  employee  of 
the  U.S.  Department  of  Agriculture  to 
whom  authority  has  been  delegated  or 
may  hereafter  be  didegated  to  act  in  the 
Administrator’s  stead. 

(h)  (A)nvcrted  products  means 
products  made  from  paper  and  paper- 
ihased  packaging. 

(c)  Customs  or  CBP  means  the  ll.S. 
Customs  and  Border  Protection,  an 
agency  of  the  U.S.  Department  of 
Homeland  Security. 

(d)  Department  or  USDA  means  the 
U.S.  Department  of  Agriculture  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary’s  stead. 

(e)  Eligible  manufacturer  or  producer 
means  any  person  who  is  currently  a 
manufacturer  or  producer  and  who 
manufactured  lOO.OOO  short  tons  or 
more  of  paper  and  paper-based 
packaging  during  the  representative 
period. 

(fj  Eligible  importer  means  any  person 
who  is  currently  an  importer  and  who 
imported  100,000  short  tons  or  more  of 


paper  and  paper-based  packaging  into 
the  United  States  during  the 
representative  period  as  a  principal  or 
as  an  agent,  broker,  or  consignee  of  any 
person  who  manufactured  paper  and 
paper-based  packaging  outside  of  the 
United  States  for  sate  in  the  United 
States,  and  who  is  li.sted  as  the  importer 
of  record  for  siu;h  paper  and  paper- 
based  packaging.  Importation  of:curs 
w'hen  paper  and  paper-based  packaging 
manufactured  outside  of  the  United 
States  is  released  from  custody  by 
Cu.stoms  and  introduced  into  the  stream 
of  commerce  in  the  United  .States. 
Included  are  persons  who  hold  title  to 
foreign-manufactunid  paper  and  paper- 
ha.sed  packaging  immediately  upon 
release  by  (Customs,  as  well  as  any 
persons  who  act  on  behalf  (jf  others,  as 
agents  or  brokers,  to  secure  the  release 
of  paper  and  pa|)er-based  packaging 
from  Cu.stoms  when  such  paper  and 
|)aper-based  packaging  is  entered  or 
withdrawn  for  use  in  the  United  States. 

(g)  Kraft  process  means  a  process  that 
transforms  wood  into  a  high  quality 
strong  pulp  for  making  paper  and  paper- 
based  packaging. 

(h)  Linerboard  means  a  grade  of 
containerboard  that  is  used  as  facing 
material  in  the  manufacture  of 
corrugated  or  solid  fiber  shipping  boxes. 

(i)  Manufacture  or  produce  means  the 
proce.ss  of  transforming  pulp  into  paper 
and  paper-based  packaging. 

(j)  Order  means  the  Paper  and  Paper- 
Based  Packaging  Promotion,  Re.search 
and  Information  Order. 

(k)  Paper  and  paper-based  packaging 
means: 

(l)  Printing,  writing  and  relatfid 
pa{)er,  which  is  coated  or  uncoated 
paper  that  is  .suh.sequently  converted 
into  products  u.sed  for  printing,  writing 
and  other  communication  purposes, 
such  as  file  folders,  envelopes, 
catalogues,  magazines  and  brochures. 
F’or  purj)oses  of  this  Order,  printing, 
writing  and  related  paper  includes 
thermal  paper  but  does  not  include 
carbonless  paper; 

(2)  Kraft  packaging  paper,  which  is 
coar.se  unbleached,  .semi-hleached  or 
fully  bleached  grades  of  paper  that  are 
subsequently  converted  into  products 
such  as  grocery  bags,  multiwall  sacks, 
waxed  paper  and  other  products; 

(3)  Containerboard,  wnich  is  all  forms 
of  linerboard  and  medium  that  is  u.sed 
to  manufacture  corrugated  boxes, 
shipping  (xnitainers  and  related 
products;  and 

(4)  Paperboard,  which  is  solid 
bleached  kraft  hoard,  recycled  hoard 
and  unbleached  kraft  board  that  is 
subsequently  converted  into  a  wide 
variety  of  end  uses,  including  folding 
boxes,  food  and  beverage  packaging. 


tubes,  cans,  and  drums,  and  other 
miscellaneous  products.  Paperboard 
does  not  include  con.struction-related 
products  such  as  gypsum  wallboard 
facings  and  panel  hoard. 

(5)  For  purposes  of  this  Order,  paper 
and  paper-based  packaging  does  not 
include  tissue  paper,  newsprint  or 
converted  products. 

(1)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  as.sociation,  cooperative,  or 
any  other  legal  entity.  F’or  the  purpose 
of  this  definition,  the  term 
“partnership”  includes,  but  is  not 
limited  to: 

(1)  A  husband  and  a  wife  who  have 
title  to,  or  leasehold  interest  in,  a  paper 
and  paper-based  packaging 
manufacturing  entity  as  tenants  in 
common,  joint  tenants,  tenants  by  the 
entirety,  or,  under  community  property 
laws,  as  community  property;  and 

(2)  .So  called  “joint  ventures”  wherein 
one  or  more  parties  to  an  agreement, 
informal  or  otherwi.se,  contributed  land, 
facilities,  capital,  labor,  management, 
equipment,  or  other  .services,  or  any 
variation  of  such  contributions  by  two 
or  more  parties,  so  that  it  results  in  the 
manufacturing  or  importation  of  paper 
and  paper-based  packaging  and  the 
authority  to  transfer  title  to  the  paper 
and  paper-based  packaging  so 
manufactured  or  imported. 

(m)  Referendum  agent  or  agent  means 
tin;  individual  nr  individuals  designated 
by  the  .Secretary  to  conduct  the 
referendum. 

(n)  Representative  period  means  the 
period  designated  by  the  Department. 

(o)  Short  ton  or  ton  means  a  measure 
of  weight  equal  to  2,000  pounds. 

(p)  United  States  means  collectively 
the  .5t)  States  of  the  United  States,  the 
Di.stricI  of  Columbia,  the 
(Commonwealth  of  Puerto  Rico,  and  the 
territories  and  pos.sessions  of  the  United 
States. 

§1222.102  Voting. 

(a)  Each  eligible  manufacturer  and 
importer  of  paper  and  paper-based 
packaging  shall  he  entitled  to  ca.st  only 
one  ballot  in  tlie  referendum.  However, 
each  manufacturer  in  a  landlord/tenant 
relationship  or  a  divided  ownership 
arrangement  involving  totally 
independent  entities  cooperating  only  to 
manufacture  paper  and  paper-based 
manufacturing,  in  which  more  than  one 
of  the  parties  is  a  manufacturer  or 
importer,  shall  be  entitled  to  cast  one 
ballot  in  the  referendum  covering  only 
such  manufacturer  or  importer’s  share 
of  ownership. 

(h)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  an  eligible 
corporate  manufacturer  or  importer,  or 
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an  administrator,  executor,  or  trustee  of 
an  eligible  entity  may  east  a  ballot  on 
behalf  of  such  entity.  Any  individual  so 
voting  in  a  referendum  shall  certify  that 
such  individual  is  an  officer  or 
employee  of  the  eligible  entity,  or  an 
administrator,  executive,  or  tru.stw!  of  an 
eligible  entity  and  that  such  individual 
has  the  authority  to  take  such  action. 
Upon  request  of  the  referendum  agent, 
the  individual  shall  submit  adequate 
evidence  of  such  authority. 

(c)  A  single  entity  who  manufactures 
and  imports  paper  and  paper-based 
manufacturing  may  cast  one  vote  in  the 
referendum. 

(d)  All  ballots  are  to  be  ca.st  by  mail 
or  other  means,  as  instructed  by  the 
Department. 

§1222.103  Instructions. 

The  referendum  agent  shall  conduct 
the  referendum,  in  the  manner  provided 
in  this  suhpart,  under  the  supervision  of 
the  Administrator.  The  Administrator 
may  prescribe  additional  instructions, 
consistent  with  the  provisions  of  this 
suhpart.  to  govern  the  procedure  to  he 
followed  by  the  referendum  agent.  Such 
agent  shall: 

(a)  Determine  the  period  during 
which  ballots  may  he  cast: 

(h)  Provide  ballots  and  related 
material  to  be  u.sed  in  the  referendum. 
The  ballot  shall  provide  for  recording 
es.sential  information,  including  that 
needed  for  ascertaining  whether  the 
person  voting,  or  on  whose  behalf  the 
vote  is  cast,  is  an  eligible  voter; 

(c)  Give  reasonable  public  notice  of 
the  referendum: 

(1)  By  using  available  media  or  public 
information  sources,  without  incurring 


advertising  expen.se,  to  publicize  the 
dates,  places,  method  of  voting, 
eligibility  requirements,  and  other 
pertinent  information.  Such  sources  of 
publicity  may  include,  hut  are  not 
limited  to,  print  and  radio;  and 

(2)  By  such  other  means  as  the  agent 
may  detem  advisable, 

(d)  Mail  to  eligible  manufacturers  and 
importers  whose  names  and  addresses 
are  known  to  the  referendum  agent,  the 
instructions  on  voting,  a  ballot,  and  a 
summary  of  the  terms  and  conditions  of 
the  proposed  Order.  No  person  who 
claims  to  be  eligible  to  vote  shall  bo 
refused  a  ballot; 

(e)  At  the  end  of  the  voting  period, 
collect,  open,  number,  and  review  the 
ballots  and  tabulate  the  results  in  the 
presence  of  an  agent  of  a  third  party 
authorized  to  monitor  the  referendum 
process; 

(f)  Prepare  a  report  on  the  referendum; 
and 

(g)  Announce  the  results  to  the  public. 

§  1 222.1 04  Subagents. 

The  referendum  agent  may  appoint 
any  individual  or  individuals  necessary 
or  desirable  to  assist  the  agent  in 
performing  such  agent’s  funf:tions  of 
this  subpart.  Each  individual  so 
appointed  may  be  authorized  by  the 
agent  to  perform  any  or  all  of  the 
functions  which,  in  the  alxsence  of  such 
appointment,  shall  be  performed  by  the 
agent. 

§1222.105  Ballots. 

The  referendum  agent  and  subagents 
shall  accept  all  ballots  ca.st.  However,  if 
an  agent  or  subagent  deems  that  a  ballot 
shrjuld  be  challenged  for  any  reason,  the 


agent  or  subagent  shall  endorse  above 
their  signature,  on  the  ballot,  a 
.statement  to  the  effect  that  such  ballot 
was  challenged,  by  whom  challenged, 
the  reasons  therefore,  the  results  of  any 
investigations  made  with  respect 
thereto,  and  the  disposition  thereof. 
Ballots  invalid  under  this  subpart  shall 
not  be  counted. 

§1222.106  Referendum  report. 

Except  as  otherwise  directed,  the 
rfiferendum  agent  shall  prepare  and 
submit  to  the  Administrator  a  report  on 
the  results  of  the  referendum,  the 
manner  in  which  it  was  conducted,  the 
extent  and  kind  of  public  notice  given, 
and  other  information  pertinent  to  the 
analysis  of  the  referendum  and  its 
results. 

§1222.107  Confidential  information. 

The  ballots  and  other  information  or 
rejiorts  that  reveal,  or  tend  to  reveal,  the 
vote  of  any  person  covered  under  the 
Order  and  the  voter  list  shall  be  strictly 
f.onfidential  and  shall  not  be  disclosed. 

§  1222.108  0MB  control  number. 

The  control  number  assigned  to  the 
information  collection  requirement  in 
this  subpart  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  199.5,  44 
U..S.C.  is  OMB  control  number  0581- 
NEW. 

l)at«(i:  OficembHr  18,  2012. 

David  K.  Shipman, 

.Administrator. 

IKK  Doc.  2012-30915  Filed  12-31-12;  8:45  ain| 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  54  and  301 

[REG-1 38006-1 2] 

RIN  1545-BL33 

Shared  Responsibility  for  Employers 
Regarding  Health  Coverage 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  jjroposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  'This  document  contains 
proposed  regidations  providing 
guidance  under  section  4980H  of  the 
Internal  Revenue  Code  (Code)  with 
respect  to  the  shared  responsibility  for 
employers  regarding  employee  health 
coverage.  These  propo.sed  regidations 
would  affect  only  employers  that  meet 
the  definition  of  "applicable  large 
employer"  as  described  in  these 
proposed  regulations.  As  discussed  in 
section  X  of  this  preamble,  employers 
may  rely  on  these  proposed  regulations 
for  guidance  pending  the  issuance  of 
final  regulations  or  other  applicable 
guidance.  This  document  also  provides 
notice  of  a  public  hearing  on  these 
proposed  regulations.  . 

DATES:  Written  or  electronic  comments 
must  be  received  by  March  18.  2013. 
Outlines  of  topics  to  be  discus.sed  at  the 
public  hearing  scheduled  for  April  23, 
2013,  at  10:00  a.m.,  mu.st  be  received  by 
April  3,  2013. 

ADDRESSES:  Send  submissions  to: 
C:C:F’A:LPD:PR  (REC^-l 38006-1 2). 
Internal  Revenue  Service,  room  .'>203, 
POB  7604,  Ben  Franklin  Station, 
Washington,  I3C  20044.  Submissions 
may  be  hand-delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
4  p.m.  to  CC:PA:LPD:PR  (REC^l  38006- 
12),  Courier’s  Desk,  Internal  Revenue 
Servdce,  1111  Constitution  Avenue  NW., 
Washington.  DC.  Alternatively, 
taxpayers  may  sid)mit  comments 
electronically  via  the  Federal 
eRulemaking  Portal  at  http:// 
w'lx'w. regulations.gov  (IRS  REG-138006- 
12).  The  public  hearing  will  be  held  in 
the  Auditorium,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW..  Washington.  DC.. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  j)roposed  regulations, 
call  Kathryn  Bjornstad  at  (202)  027- 
0630;  concerning  submissions  of 
comments,  the  hearing,  and/or  to  be 
placed  on  tbe  building  access  list  to 
attend  the  hearing,  call  Oluwafunmilayo 
Taylor  at  (202)  622-7180  (not  toll-free 
numbers). 


SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
Pension  Excise  Tax  Regulations  (26  (iFR 
part  .'>4)  under  .section  4080H  of  the 
Code.  Section  4080H  was  added  to  the 
(iode  by  section  1513  of  the  Patient 
Protection  and  Affordable  Care  Act, 
enacted  March  23,  2010,  Public  Law 

111- 148,  and  amended  by  section  1003 
of  the  Health  (iare  and  Education 
Reconciliation  Act  of  2010,  enacted 
March  30,  2010,  Public  Law  111-152, 
and  further  amended  by  the  Department 
of  Defense  and  Full-Year  (Continuing 
Appropriations  Act,  2011,  Public  Law 

112- 10  (125  Stat.  38,  (2011)), 

(collectively,  the  Affordable  Care  Act). 
Section  4080H  is  effective  for  months 
beginning  after  December  31 , 2013. 

I.  Section  498011 
In  General 

Section  4980H  generally  provides  that 
an  applicable  large  employer  is  subject 
to  an  asse.ssable  payment  if  either  (1)  the 
employer  fails  to  offer  to  its  full-time 
employees  (and  their  dependents)  the 
opportunity  to  enroll  in  minimum 
es.sential  coverage  '  (MEC)  under  an 
eligible  employer-sponsored  plan  and 
any  full-time  employee  is  certified  to 
the  employer  as  having  received  an 
applicable  premium  tax  credit  or  cost¬ 
sharing  reduction  (section  4080H(a) 
liability),  or  (2)  the  employer  offers  its 
fidl-time  employees  (and  their 
dependents)  the  opportunity  to  enroll  in 
MEC  under  an  eligible  employer- 
sponsored  plan  and  one  or  more  full¬ 
time  employees  is  certified  to  the 
employer  as  having  received  an 
applicable  premium  tax  credit  or  cost¬ 
sharing  reduction  (section  4080H(b) 
liability).  Generally,  section  4080H(b) 
liability  may  arise  because,  w'ith  respect 
to  a  full-time  employee  who  has  been 
certified  to  the  employer  as  having 
received  an  applicable  premium  tax 
credit  or  co.st-sharing  reduction,  the 
employer’s  coverage  is  unaffordable 
within  the  meaning  of  section 
36B(c)(2)(C)(i)  or  does  not  provide 
minimum  value  within  the  meaning  of 
section  36B(c)(2)(C)(ii).'  As  noted,  an 
employer  may  be  liable  for  an  assessable 
payment  under  section  408{)H(a)  or  (b) 
only  if  one  or  more  full-time  employees 
are  certified  to  th(!  employer  as  having 
received  an  applicable  premium  tax 
credit  or  cost-sharing  reduction. 

'The  asses.sable  payment  under  .st'ction 
4080Tl(a)  is  based  on  all  (excluding  the 
first  30)  full-time  employees,  while  the 
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assessable  itayment  under  section 
408()H(b)  is  based  on  the  number  of  full¬ 
time  employees  who  are  certified  to  the 
employer  as  having  received  an 
applicable  premium  tax  credit  or  cost¬ 
sharing  reduction  with  respect  to  that 
employee’s  purcha.se  of  health 
insurance  for  himself  or  her.self  on  an 
Exchange.  In  contrast,  an  employee’s 
receipt  of  a  premium  tax  credit  or  cost 
sharing  reduction  with  respect  to 
coverage  for  a  dependent  will  not  result 
in  liability  for  the  employer  under 
•section  4080H.  Under  .section  4080H(b), 
liability  is  contingent  on  wdiether  the 
employer  offers  minimum  essential 
coverage  under  an  eligible  employer- 
sponsored  plan,  and  whether  that 
coverage  is  affordable  and  provides 
minimum  value,  as  determined  by 
reference  to  the  cost  and  characteristics 
of  employee-only  coverage  offered  to  the 
employee.  Section  4980H(c)(4)  provides 
that  a  full-time  employee  with  respect  to 
any  month  is  an  employee  who  is 
employed  on  average  at  least  30  hours 
of  service  per  week.  An  applicable  large 
employer  with  respect  to  a  calendar  year 
is  defined  in  section  4080H(c)(2)  as  an 
employer  that  employed  an  average  of  at 
least  50  full-time  employees  on  business 
days  during  the  preceding  calendar 
year.  For  purposes  of  deterrhining 
whether  an  employer  is  an  applicable 
large  employer,  full-time  equivalent 
employees  (FTEs),  which  are  statutorily 
determined  based  on  the  hours  of 
service  of  employees  who  are  not  full¬ 
time  employees,  are  taken  into  account. 

II.  Previous  Guidance 
The  Treasury  Department  and  the  IRS 
have  published  four  notices  addressing 
issues  under  .section  4080H.  Each 
notice,  briefly  summarized  in  this 
section  of  the  preamble,  outlined 
potential  approaches  to  future  guidance, 
and  each  requested,  public  comments. 

See  Notice  2011-36  (2011-21  IRB  792), 
Notice  2011-73  (2011-40  IRB  474), 
Notice  2012-17  (2012-9  IRB  4.30),  and 
Notice  2012-.58  (2012-41  IRB  436). 
Notice  2012-:58  also  provided  guidance 
that  taxpayers  may  rely  upon  for  periods 
,si)ecified  in  the  notice.  Extensive  public 
comments  were  submitted  in  response 
to  each  of  the  four  notices.  See 
§601 .601  (d)(2). 

A.  Notice  2011-36 

Notice  2011-36  addre.ssed  the 
definitions  of  employer,  employee,  and 
hours  of  .service.  The  notice  also 
specifically  described  and  requested 
comments  on  a  possible  approach  that 
would  permit  employers  to  use  an 
optional  "look-back/stability  period  .safe 
harbor’’  to  determine  whether  ongoing 
employees  (that  is,  employees  other 
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than  new  employees)  are  full-time 
employees  for  purposes  of  determining 
and  calculating  as.sessable  payments 
under  section  4980H.  (In  the  propo.sed 
regulations  and  the  remainder  of  this 
preamble,  this  optional  .safe  harbor 
method  generally  is  referred  to,  for 
convenience,  as  the  “look-back 
measurement  method.”)  This  method 
may  not  be  used  for  purposes  of 
determining  status  as  an  applicable 
large  employer,  which  is  prescribed  by 
the  statute. 

Under  this  method,  an  employer 
would  determine  each  ongoing 
employee’s  status  as  a  full-time 
employee  by  looking  back  at  a  defined 
period  of  not  less  than  three  but  not 
more  than  12  consecutive  calendar 
months,  as  cho.sen  by  the  employer  (the 
measurement  period),  to  determine 
whether  during  that  measurement 
period  the  employee  was  employed  on 
average  at  least  30  hours  of  service  per 
w'eek.  If  the  employee  were  determined 
to  be  employed  on  average  at  least  30 
hours  of  service  per  week  during  the 
measurement  period,  then  the  employee 
would  be  treated  as  a  fidl-time 
employee  during  a  subsequent  period 
(the  stability  period),  regardless  of  the 
employee’s  hours  of  service  during  the 
.stability  period,  so  long  as  he  or  she 
remained  an  employee.  For  an  employee 
who  has  been  determined  to  be 
employed  on  average  at  least  30  hours 
of  service  per  week  during  the 
measurement  period,  the  stability 
period  would  be  a  period  that  followed 
the  measurement  period,  and  the 
duration  of  which  was  at  least  the 
greater  of  six  consecutive  calendar 
months  or  the  length  of  the 
measurement  period.  If  the  employee 
were  employed  on  average  less  than  30 
hours  per  week  during  the  measurement 
period,  the  employer  would  be 
permitted  to  treat  the  employee  as  not 
a  full-time  employee  during  a  stability 
period  that  followed  the  measuretnent 
period,  but  the  length  of  the  stability 
period  could  not  exceed  the  length  of 
the  measurement  period. 

Notice  2011-36  also  outlined 
potential  approaches  under  section 
4980H  for  determining  whether  an 
employer  is  an  applicable  large 
employer,  including  calculating  the 
number  of  the  employer’s  full-time 
employees  and  full-time  equivalents, 
defining  employer  and  employee,  and 
calculating  the  number  of  hours  of 
service  completed  by  an  employee. 

B.  Notice  2011-73 

Notice  2011-73  addressed  the 
requirement  that,  in  order  to  avoid  a 
potential  assessable  payment  under 
section  4980H(b),  the  coverage  offered 


be  affordable,  generally  meaning  that 
the  employee  portion  of  the  self-only 
premium  for  the  employer’s  lowest  cost 
coverage  that  provides  minimum  value 
not  exceed  9., 5  percent  of  the  employee’s 
household  income.  Recognizing  the 
inability  of  employers  to  ascertain  their 
employees’  total  household  incomes. 
Notice  2011-73  described  a  potential 
safe  harbor  under  which  coverage 
offered  by  an  employer  to  an  employee 
would  be  treated  as  affordable  for 
seciion  4980H  liability  purposes  if  the 
employee’s  required  contribution  for 
that  coverage  was  no  more  than  h..') 
percent  of  the  employee’s  wages  from 
the  employer  reported  in  Box  1  of  the 
Form  W-2  (Form  W-2  wages)  instead  of 
household  income.  This  potential 
affordability  safe  harbor  would  apply  in 
determining  whether  an  employer  is 
subject  to  the  assessable  payment  under 
section  4980H(b),  but  would  not  affect 
an  employee’s  eligibility  for  a  premium 
tax  credit  under  section  36B. 

C.  Notice  2012-17 

Notice  2012-17  stated  that  the 
Treasury  Department  and  the  IRS 
intended  to  incorporate  the  look-back 
measurement  method  described  in 
Notice  2011-36  and  the  affordability 
safe  harbor  described  in  Notice  2011-73 
into  upcoming  proposed  regulations  or 
other  guidance. 

Notice  2012-17  also  described  and 
requested  comments  on  a  potential 
approach  for  determining  the  full-time 
status  of  a  new  employee.  Under  that 
approach,  if,  based  on  the  facts  and 
circumstances  at  the  date  the  employee 
began  providing  services  to  the 
employer  (the  start  date),  a  new 
employee  was  reasonably  expected  to  be 
employed  an  average  of  30  hours  of 
service  per  week  on  an  annual  basis  and 
was  employed  full-time  during  the  first 
three  months  of  employment,  the  . 
employer’s  group  health  plan  would  be 
required  to  offer  the  employee  coverage 
as  of  the  end  of  that  period  in  order  to 
avoid  a  potential  section  4980H 
asses.sable  payment  for  periods  after  the 
end  of  that  three-month  period.  In 
contrast,  if,  ba.sed  on  the  facts  and 
circumstances  at  the  start  date,  it  could 
not  reasonably  be  determined  whether 
the  new  employee  was  expected  to  be 
employed  on  average  at  least  30  hours 
of  service  per  week  because  the 
employee’s  hours  were  variable  or 
otherwise  uncertain,  employers  would 
be  given  three  months  or,  in  certain 
cases,  six  months,  without  incurring  an 
assessable  payment  under  section 
4980H,  to  determine  whether  the 
employee  was  a  full-time  employee. 

In  response  to  Notice  2012-17,  many 
commenters  requested  that  employers 


be  allowed  to  use  a  measurement  period 
of  up  to  12  months  to  determine  the  » 
status  of  new  employees,  similar  to  the 
potential  approach  outlined  in  Notice 
201 1-36  to  determine  the  status  of 
ongoing  employecis  (although  some 
commenters  were  not  in  favor  of 
allowing  a  measurement  period  of  up  to 
12  months  for  new  employees). 

D.  Notice  2012-58 

Notice  2012-58  provided  employers 
reliance,  through  at  least  the  end  of 
2014,  on  the  guidance  contained  in  that 
notice  and  on  the  following  approaches 
described  in  the  prior  notices  dismissed 
in  this  section  of  the  preamble:  (1)  For 
ongoing  employees,  an  employer  will  be 
permitted  to  u.se  measurement  and 
stability  periods  of  up  to  12  months;  (2) 
for  new  employees  who  are  reasonably 
expected  to  be  full-time  employees,  an 
employer  that  maintains  a  group  health 
plan  that  meets  certain  requirements 
will  not  be  subject  to  an  assessable 
payment  under  section  4980H  for  failing 
to  offer  coverage  to  the  employee  for  the 
initial  three  months  of  employment;  and 
(3)  for  all  employees,  an  employer  will 
not  be  subject  to  an  assessable  payment 
under  section  4980H(b)  for  failure  to 
offer  affordable  coverage  to  an  employee 
■  if  the  coverage  offered  to  that  employee 
was  affordable  based  on  the  employee’s 
Form  W-2  wages  and  otherwise 
provided  minimum  value. 

Notice  2012-58  also  announced  and 
provided  similar  reliance  on  a  revised 
optional  look-back  measurement 
method  for  new  employees  with 
variable  hours  and  new  seasonal 
employees  that  more  closely  resembled 
the  optional  method  for  ongoing 
employees  described  in  Notice  2011-36. 
The  expanded  method  provides 
employers  the  option  to  use  a 
measurement  period  of  up  to  12  months 
to  determine  whether  new  variable-hour 
employees  or  .seasonal  employees  are 
full-time  employees,  without  being 
subject  to  an  assessable  payment  under 
section  4980H  for  this  period  with 
respect  to  those  employees.  Under  this 
approach,  a  new  employee  is  a  variable 
hour  employee  if,  based  on  the  facts  and 
circumstances  at  the  employee’s  start 
date,  it  cannot  be  determined  that  the 
employee  is  reasonably  expected  to  be 
employed  on  average  at  least  30  hours 
of  service  per  week. 

In  addition,  Notice  2012-58  proposed 
and  provided  similar  reliance  on  an 
option  for  employers  to  use  specified 
administrative  periods  (in  conjunction 
with  specified  measurement  periods)  for 
ongoing  employees  and  certain  new 
employees,  and  facilitated  a  transition 
for  new  employees  from  the 
determination  method  the  employer 
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chose  to  use  for  new  eniplt)yees  to  the 
determination  method  the  employer 
chose  to  use  for  ongoing  employees. 
Notice  2012-58  provided  employers 
ndiance  for  these  options,  through  at 
least  the  end  of  2014. 

III.  Minimum  I'^ssenlial  Cnveragn, 
Minimum  Valim  and  Affordohility 

Under  section  4980H,  an  applicable 
large  employer  member^  may  he  subject 
to  an  assessable  })ayment  under  .section 
4980H(a)  if  the  employer  fails  to  offer  its 
full-time  employees  (and  their 
dependents)  the  opportunity  to  enroll  in 
MEC  under  an  eligible  einployer- 
sponsored  plan.  Also.  und(!r  section 
4980H(b),  an  applicable  large  employer 
member  may  be  subject  to  an  assessable 
payment  if  its  offer  of  ME(^  under  an 
eligible  employer-sponsored  plan  is 
unaffordable  (within  the  meaning  of 
.section  ;iHB(c)(2)(f3(i))  or  does  not 
provide  minimum  value  (within  the 
meaning  of  .section  3fin(c)(2)((;)(ii)).  The 
determinations  of  MEC.  minimum  value 
and  affordability  are  all  determined  by 
reference  to  other  statutory  provisions, 
but  also  all  relate  to  the  determination 
of  liability  under  section  4980H.  as 
described  in  this  section  of  the 
preamble. 

A.  Minimum  Essential  Coverage — In 
(leneral 

MEC  is  defined  in  section  SOOOAin. 
Section  50(M)A(i](1  )(B)  provides  that 
MEC  inclufles  coverage  und(!r  an 
eligible  employer-sponsored  plan. 

Under  section  .50()()A(n(2),  an  eligible 
emplover-spon.sored  plan  is  a  group 
h(!alth  plan  or  group  health  insurance 
coverage  offered  by  an  employer  to  an 
employee  that  is  a  governmental  plan 
(within  the  meaning  of  section 
27‘)l(d)(8)  of  the  Public  Health  Service 
Act  (42  U.S.C.  3()0gg-91  (d)(8))),  any 
otluir  plan  or  coverage  offered  in  the 
small  or  large  group  market,  or  a 
grandfathered  plan  offered  in  the  group 
market.  .Section  .SOOttAlfK.l)  provides 
that  MEC,  does  not  include  health 
insurance  coverage  which  c«)nsi.sts  of 
coverage  of  (ixcepted  benefits  described 
in  section  2791(c)(1)  of  the  Public 
Health  Service  Act,  or  s(!f:tions 
2971(c)(2),  (.3)  or  (4)  of  the  Public  H(?alth 
.Service  Act  if  the  benefits  are  provided 
under  a  separate  policy,  certificate,  or 
c;ontract  of  insurance.  Future  regulations 
under  section  .SOtlOA  are  expected  to 
provide  further  guidance  on  the 


^  For  <!xplrinHli()n  of  applicftlilo  Inr^o  oniplovor 
and  applirabln  largo  oniplovor  niomf)cr.  soi?  soctioii 
I.A.2.  and  .seclion  111. A.  of  tfin  proaniblo.  If  ibo 
applir:al>lo  largo  oniplovor  uon.sist.s  of  only  ono 
ontitv.  ratfior  than  a  controllod  group  of  onfitios. 
tlion  the  applh.ablo  largo  oinployor  inoiiilxu  is  tfio 
applicable  largo  oniplovor. 


dttfinition  of  MEC  and  eligible 
ttinployer-sponsored  plans.  These 
regulations  under  section  .SOOIlA  are 
expected  to  provide  that  an  employer- 
sponsored  plan  will  not  fail  to  be  ME(] 
solely  because  it  is  a  plan  to  reimbur.se 
employees  for  medical  t;are  for  whic:h 
reimbursement  is  not  provided  under  a 
policy  of  accident  and  health  insurance 
(a  self-insured  plan). 

B.  Minimum  Value — In  General 

If  the  coverage  offered  by  an 
applicable  large  employer  fails  to 
provide  minimum  value,  an  employee 
may  be  eligible  to  receive  a  premium  tax 
credit.  Under  section  3()B(c)(2)(C)(ii).  a 
plan  fails  to  provide  minimum  value  if 
the  plan’s  share  of  the  total  allowed 
costs  of  benefits  provided  undfu  the 
plan  is  less  than  80  percent  of  those* 
costs.  .Section  13()2(d)(2)(C)  of  the 
Affordable  C^are  Act  sets  forth  the  rules 
for  calculating  the  percentage  of  total 
allowed  costs  of  benefits  provided 
under  a  group  health  plan  or  health 
insurance  plan.  Notice  2012-31  (2012- 
20  IRB  906)  requested  comments  on 
potential  approaches  for  determining 
minimum  value. 

(In  November  26,  2012,  the 
Department  of  Health  and  Human 
Services  (HHS)  i.ssued  propo.sed 
regulations  providing  guidance  on 
methodologies  for  determining 
minimum  value  (77  FK  70644).  Those 
HHS  propo.sed  regulations  provide  that 
the  percentage  of  the  total  allowed  cost 
of  benefits  will  be  determined  using  one 
of  the  main  methodologies  described  in 
thosi!  proposed  regulations  and  Notice 
2012-31.  'These  methodologies  include 
a  minimum  value  calculator  which  will 
be  made  available  by  HH.S  and  the  IK.S. 
The  proposed  regulations  also  provide 
that  minimum  value  for  employer- 
sponsored  .self-insun;d  group  health 
plans  and  insured  large  group  health 
plans  will  be  determined  using  a 
standard  population  that  is  based  upon 
large  self-insured  group  health  plans. 
Also,  as  there  is  no  requirement  that 
employer-spon.sored  self-insured  and 
insured  large  group  health  plans  offer 
all  categories  of  essential  health  benefits 
or  conform  to  any  of  the  essential  health 
benefit  benchmarks,  the  propo.sed 
regulations  dest;ribe  how  to  take 
account  of  a  benefit  that  an  employ(!r 
offers  that  is  outside  the  parameters  of 
the  minimum  value  calcidator.  'The 
'Treasury  Department  and  the  IR.S  intend 
to  propo.se  additional  guidance  under 
.section  36B  with  respect  to  minimum 
value.  All  comments  received  in 
response  to  Notice  2012-31  are  being 
considered  in  connection  with  the 
development  of  that  guidance. 


G.  Affordability — In  (General 

For  purposes  of  eligibility  for  the 
premium  tax  credit,  coverage  for  an 
employee  under  an  employer-sponsored 
plan  is  affordable  if  the  employee’s 
required  contribution  (within  the 
meaning  of  section  5000A(e)(l)(B))  for 
self-only  coverage  '  does  not  exceed  9.5 
percent  of  the  employee’s  household 
income  for  the  taxable  year.  See  .section 
36B(c)(2)((j)(i)  and  §1.36B-l(e). 
Household  income  for  purposes  of 
section  36B  is  defined  as  the  modified 
adjusted  gross  income  of  the  employtif* 
and  any  members  of  the  employee’s 
family  (including  a  spou.se  and 
dependents)  who  are  required  to  file  an 
income  tax  return.  .Section  36B(d)(2)(A). 
Modified  adjusted  gross  income  means 
adjusted  gross  income  (within  the 
meaning  of  section  62)  increased  by  (1) 
amounts  excluded  from  gross  income 
under  section  911,  (2)  the  amount  of  any 
tax-exempt  interest  a  taxpayer  receives 
or  accrues  during  the  taxable  year,  and 
(3)  an  amount  equal  to  the  portion  of  the 
taxpayer’s  social  security  benefits  (as 
defimul  in  section  86(d))  which  is  not 
included  in  gross  income  under  section 
86  for  the  taxable  year.  See  section 
36B(d)(2)(B)  and  §  1.36B-1  (e)(2). 

Explanation  of  Provisions 

The  proposed  regulations  generally 
incorporate  the  provisions  of  Notice 
2012-58,  as  well  as  many  of  the 
provisions  of  Notices  2011-36,  2011-73, 
and  2012-17,  with  some  modifications 
in  response  to  comments.  The 
regulations  al.so  propo.se  guidance  on 
additional  i.ssues.  Employers  will  be 
|)ermitted  to  rely  on  tlie.se  propo.sed 
regulations  to  the  extent  described  in 
the  section  X  of  this  preamble. 

The  proposed  regulations  are 
organized  as  follows;  definitions 
(proposed  §  54.498()H-1),  rules  for 
determining  status  as  an  applit:able 
large  employer  and  ajiplicable  large 
employer  member  (proposed 
§  54.4980H-2),  rules  for  determining 
full-time  employees  (proposed 
^54.498011-3),  rules  for  determining 
assessable  payments  under  section 
4980H(a)  (propo.sed  §  54.4980H-4), 
rules  for  determining  whether  an 
emjiloyer  is  subject  to  a.s.sessable 
payments  under  section  498()H(b) 
(proposeil  .54.498011-5),  and  rules 
relating  to  the  administration  and 
as.sessrnent  of  assessable  payments 
under  section  4980H  (proposed 
§.54.4980H-6). 


'TO  asao  (77  FR  ;U):(77)  rcsnrx'fnl  the  nilos  under 
section  ;!(iH  on  deteriiMning  affordability  of 
coverage  under  an  eligible  employer-sponsored 
plan  for  individuals  eligible  for  coverage  because  of 
a  relationship  to  an  eniplovee. 
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I.  Determination  of  Applicable  Large 
Employer  Status 

A.  Identification  of  Employer  and 
Employees 

1.  In  General 

Only  applicable  large  employers  may 
be  liable  for  an  assessable  payment 
under  section  4980H.  Section 
4980H(c){2)  defines  an  applicable  large 
employer  with  respect  to  a  calendar  year 
as  an  employer  that  employed  an 
average  of  at  least  50  full-time 
employees  (taking  into  account  FTEs) 
on  business  days  during  the  preceding 
calendar  year.  The  propo.sed  regulations 
adopt  the  position  outlined  in  Notice 
2011-36  under  which  an  employee  is  an 
individual  who  is  an  employee  under 
the  common  law  standard,  and  an 
employer  is  the  person  that  is  the 
employer  of  an  employee  under  the 
common  law  standard.  Under  the 
common  law  standard,  an  employment 
relationship  exi.sts  when  the  p«;rson  for 
whom  the  services  are  performed  has 
the  right  to  control  and  direct  the 
individual  who  performs  the  services, 
not  only  as  to  the  result  to  he 
accomplished  by  the  work  but  also  as  to 
the  details  and  means  by  which  that  ■> 
result  is  accomplished.  Under  the 
common  law  standard,  an  employment 
relationship  exists  if  an  employee  is 
subject  to  the  will  and  control  of  the 
employer  not  only  as  to  what  shall  be 
dpne  but  how  it  shall  be  done.  In  this 
connection,  it  is  not  necessary  that  the 
employer  actually  direct  or  control  the 
manner  in  which  the  services  are 
performed;  it  is  sufficient  if  the 
employer  has  the  right  to  do  .so.  See 
S§31.3121(d}-l(c),  31.3231(b)-l(a)(2), 
31.3306(i)-l(b),  and  31.3401(c)-l(b). 

Several  commenters  responding  to 
Notice  2011-36  asked  that  the  definition 
of  empjoyer  in  the  E’air  Labor  Standards 
Act  be  used  instead  of  the  common  law 
employer.  However,  the  term  em{)loyer, 
as  generally  used  in  the  (iode,  refers  to 
the  common  law  employer.  Further,  u.se 
of  the  common  law  standard  is 
consistent  with  the  definition  of 
employer  generally  applied  in  Title  1  of 
the  Affordable  Care  Act  (which  includes 
section  4980H).  Specifically,  section 
1551  of  the  Affordable  C]are  Act 
provides  that  “unless  specifically 
provided  otherwise,  the  definitions 
contained  in  section  2791  of  the  Public 
Health  Service  Act  (42  U.S.C.  300gg-91) 
shall  apply  with  respect  to  this  title.” 
.Section  2791  of  the  Public  Health 
Service  Act  provides  that  the  term 
employer  has  the  meaning  given  that 
term  in  section  3(5)  of  the  Employee 
Retirement  Income  Security  Act  (ERI.SA) 
(29  U.S.C.  1002(5)),  that  is,  the  common 


law  employer.  P'or  these  reasons,  the 
proposed  regulations  do  not  adopt  this 
comment  and  instead  use  the  common 
law  standard  for  determining  an 
employee’s  employer. 

As  noted  in  Notice  2011-36,  .section 
414(n),  which  treats  leased  employees 
(as  defined  in  section  414(n)(2))  as 
employees  of  the  service  recipient  for 
various  purposes,  does  not  cross- 
reference  section  4980H  (and  is  not 
cross-referenced  by  section  4980H)  and 
accordingly  does  not  apply  for  .section 
4980H  purpo.ses.  In  addition,  for 
purposes  of  section  4980H.  a  .sole 
proprietor,  a  partner  in  a  partnership,  or 
a  2-percent  S  corporation  shareholder  is 
not  an  employee;  but  an  individual  who 
provides  services  as  both  an  employee 
and  a  non-employee  (such  as  an 
individual  serving  as  both  an  employee 
and  a  director)  is  an  employee  with 
respect  to  his  or  her  hours  of  service  as 
an  employee. 

The  identification  of  full-time 
employees  for  purposes  of  determining 
status  as  an  applicable  large  employer 
under  section  4980H  is,  by  statute, 
performed  on  a  look-back  basis  using 
data  from  the  prior  year,  taking  into 
account  the  hours  of  service  of  all 
employees  employed  in  the  prior  year 
(full-time  employees  and  non-full-time 
employees).  Therefore,  the  look-back 
measurement  method  that  may  be  used 
to  identify  full-time  employees  for 
purposes  of  determining  potential 
section  4980H(a)  or  (b)  liability  does  not 
apply  for  purposes  of  determining  .status 
as  an  applicable  large  employer.  Instead, 
the  determination  of  whether  an 
employer  is  an  appilicable  large 
employer  for  a  year  is  based  upon  the 
actual  hours  of  service  of  employees  in 
the  prior  year.  But  see  section  IX. E.  of 
this  ])reamble  for  transition  relief 
allowing  use  of  a  shorter  look-back 
period  in  2013  for  purposes  of 
determining  applicable  large  employer 
status  for  2014. 

2.  Application  of  Aggregation  Rules 
P’or  purposes  of  counting  the  nunil)er 
of  full-time  and  full-time  equivalent 
employees  for  determining  whether  an 
employer  is  an  applicable  large 
employer,  section  4980H(c)(2)(C)(i) 
provides  that  all  entities  treated  as  a 
single  employer  under  section  414(b), 
(c),  (m),  or  (o)  are  treated  as  a  single 
employer  for  purposes  of  section  4980H. 
Tbus,  all  employees  of  a  controlled 
group  under  section  414(b)  or  (c),  or  an 
affiliated  service  group  under  section 
414(m),  are  taken  into  account  in 
determining  whether  the  members  of 
the  controlled  group  or  affiliated  service 
group  together  constitute  an  applicable 
large  employer. 


Section  4980H  applies  to  all  common 
law  employers,  including  an  employer 
that  is  a  government  entity  (such  as 
Federal,  State,  local  or  Indian  tribal 
government  entities)  and  an  employer  • 
that  is  an  organization  described  in 
section  501(c)  that  is  exempt  from 
Federal  income  tax  under  section 
501(a).  The  proposed  regulations  reserve 
on  the  application  of  the  section  414(b). 
(c).  (m),  and  (o)  aggregation  rules  in 
.section  4980H(c){2)(C)(i)  to  government 
entities  and  churches,  or  a  convention 
or  a.s.sociation  of  churches  (as  defined  in 
S  1.170A-9(b)).  Until  further  guidance  is 
issued,  government  entities,  churches, 
and  a  convention  or  association  of 
churches  may  rely  on  a  reasonable,  good 
faith  interpretation  of  section  414(b).  (c), 
(m),  and  (o)  in  determining  v/Eether  a 
person  or  group  of  persons  is  an 
applicable  large  employer. 

.Several  commenters  asked  for 
clarification  of  whether  the  aggregation 
rules  used  in  determining  applicable 
large  employer  status  also  applied  for 
purpo.ses  of  determining  liability  for, 
and  tbe  amount  of,  an  a.ssessable 
paytnent.  The  proposed  regulations 
clarify  that  for  a  calendar  year  during 
which  an  employer  is  an  applicable 
large  employer,  the  section  498()H 
standards  generally  are  applied 
separately  to  each  person  that  is  a 
member  of  the  controlled  group 
comprising  the  employer  (with  each 
such  person  referred  to  as  an  applicable 
large  employer  member)  in  determining 
liability  for,  and  the  amount  of.  any 
assessable  payment.  For  example,  if  an 
applicable  large  employer  is  comprised 
of  a  parent  corporation  and  10  wholly 
owned  subsidiary  corporations,  each  of 
the  1 1  corporations,  regardless  of  the 
number  of  employees,  is  an  applicable 
large  employer  member.  For  a 
di.scussion  of  tbe  related  information 
reporting  retjuirements  for  applicable 
large  employer  members  under  section 
6056,  see  section  Vll  of  this  preamble. 

3.  Foreign  Employers  and  Foreign 
Employees 

•Some  commenters  on  Notice  2011-36 
requested  guidance  on  whether  foreign 
employees  working  for  foreign  entities 
are  excluded  in  determining  status  as  an 
applicable  large  employer,  and  in 
determining  any  potential  liability 
under  section  4980H.  For  example, 
commenters  asked  whether  a  large 
foreign  corporation  with  a  small  U.S. 
[Kesence  (under  50  employees)  would 
be  subject  to  section  4980H.  These 
proposed  regulations  generally  address 
these  issues  through  the  definition  of 
hours  of  service,  discussed  in  section 
11. B. 2.  of  this  preamble. 
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4.  Successor  Employers 

Section  4980H(c)(2)(C)(jii)  provides 
that,  for  purposcis  of  determining 
applicable  large  employer  status,  an 
employer  includes  a  predecessor 
employer.  The  regidations  reserve,  and 
therefore  do  not  address,  the  specific 
rules  for  identifying  a  predecessor 
employer  (or  the  corresponding 
successor  enij)h)yer).  Rules  for 
identifying  successor  employers  have 
been  developed  in  the  employment  tax 
context  for  determining  when  wages 
paid  by  a  predecessor  may  be  attributed 
to  a  successor  employer  (see 
31.31 21  (a)(lKl(h)).' The  Treasury 
Department  and  the  IRS  anticipate  that 
rules  similar  to  this  provision  may  form 
the  basis  for  the  rule  on  identifying  a 
predecessor  or  successor  employer  for 
purposes  of  the  section  4980H 
applicable  largo  employer 
determination,  and  invite  comments  on 
whether  these  employment  tax  rules  are 
appropriate  and  whether  any 
modifications  of  the  rules  may  be 
necessary.  Until  further  guidance  is 
issued,  taxpayers  may  rely  upon  a 
reasonable,  good  faith  interpretation  of 
the  statutory  provision  on  predecessor 
(and  successor)  employers  for  purposes 
of  the  applicable  large  employer 
detennination. 

For  purpo.ses  of  assessment  and 
collection,  and  not  for  purposes  of  the 
applicable  large  employer 
determination.  State  law  may  provide 
for  liabilitv  of  a  successor  employer  for 
a  section  498011  asses.sable  payment 
which  has  been,  or  could  have  been, 
imposed  on  a  predecessor  employer.  In 
that  case,  the  liability  could  be  assessed, 
paid,  and  collected  from  the  successor 
employer  in  accordance  with  section 
6901. 

5.  New  Employers 

Section  4980H(c)(2)(C)(ii)  and  these 
proposed  regidations  provide  that  an 
employer  not  in  existence  during  an 
entire  preceding  calendar  year  is  an 
a{)plicable  large  employer  for  the 
current  calendar  year  if  it  is  reasonably 
expected  to  employ  an  average  of  at 
'  least  50  full-time  emjiloyees  (taking  into 
account  FTEs)  on  business  days  during 
the  i;urrent  calendar  year.  One 
commenter  suggested  that  a  new 
employer  be  exempted  from  any 
potential  assessable  payment  under 
section  498011,  or  alternatively,  that  the 
standard  should  be  a  minimum  period 
of  operations  in  the  preceding  calendar 
year.  The  proposed  regidations  do  not 
adopt  this  suggestion  because  it  is 
inconsistent  with  the  .statutory 
provision  addressing  new  employers  in 
.section  4980H(c)(2)(C)(ii).  However, 


comments  are  requested  on  whether  the 
final  regulations  should  adopt  any  safe 
harbors  or  presumptions  to  assist  a  new 
employer  in  determining  whether  it  is 
an  applicable  large  employer. 

6.  Seasonal  Workers 

.Section  4980H(c)(2)(B)(ii)  provides 
that  if  an  employer’s  workforce  exceeds 
50  full-time  employees  for  120  days  nr 
fewer  during  a  calendar  year,  and  the 
employees  in  excess  of  50  who  were 
employed  during  that  period  of  no  more 
than  120  days  were  seasonal  workers, 
the  employer  is  not  an  applicable  large 
employer.  Notice  2011-36  provided 
that,  for  this  purpose  only,  four  calendar 
months  would  be  treated  as  the 
equivalent  of  120  days.  In  response  to 
comments,  and  consistent  with  Notice 
2011-36,  these  propo.sed  regulations 
provide  that,  solely  for  purposes  of  the 
seasonal  worker  exception  in 
determining  whether  an  employer  is  an 
applicable  large  employer,  an  employer 
may  apply  either  a  period  of  four 
calendar  months  (whether  or  not 
consecutive)  or  a  period  of  120  days 
(whether  or  not  con.secutive).  Because 
the  120-day  period  referred  to  in  section 
4980H(c)(2)(B)(ii)  is  not  part  of  the 
definition  of  the  term  seasonal  worker, 
an  employee  would  not  necessarily  be 
precluded  from  being  treated  as  a 
seasonal  worker  merely  because  the 
employee  works,  for  example,  on  a 
sea.sonal  basis  for  five  consecutive 
months.  In  addition,  the  120-day  period 
referred  to  in  section  4980H(c)(2)(B){ii) 
is  relevant  only  for  applying  the 
seasonal  worker  exception  for 
determining  status  as  an  applicable 
large  empiloyer,  and  is  not  relevant  for 
determining  whether  an  employee  is  a 
seasonal  employee  for  purposes  of  the 
look-back  measurement  method 
(meaning  that  an  employee  who 
provides  .services  for  more  than  120 
days  per  year  may  nonetheless  qualify 
as  a  seasonal  employee).  .See  section 
n.C.2.  of  this  preamble  for  a  discussion 
of  the  application  of  the  look-back 
measurement  method  to  seasonal 
employees. 

For  purpo.ses  of  the  definition  of  an 
applicable  large  employer,  section 
4980H(c)(2)(B)(ii)  defines  a  sea.sonal 
worker  as  a  worker  who  pijrforms  labor 
or  siirvices  on  a  seasonal  basis,  as 
defined  by  the  .Secretary  of  Labor, 
including  (but  not  limited  to)  workers 
covered  by  29  CFR  5()0.20(.s)(l)  and 
retail  workers  employed  exclusively 
during  holiday  .seasons.  This  definition 
of  seasonal  worker  is  incorporated  in 
these  proposed  regulations.  The 
Department  of  Labor  (D(JL)  regulations 
at  29  CFR  5()0.20(s)(l)  to  which  section 
498nH(c)(2)(B)(ii)  refers,  and  that 


interpret  the  Migrant  and  Sea.sonal 
Agricultural  Workers  Protection  Act, 
provide  that  ‘‘lljabor  is  performed  on  a 
.seasonal  basis  where,  ordinarily,  the 
employment  pertains  to  or  is  of  the  kind 
exclusively  performed  at  certain  seasons 
or  periods  of  the  year  and  which,  from 
its  nature,  may  not  be  continuous  or 
carried  on  throughout  the  year.  A 
worker  who  moves  from  one  seasonal 
activity  to  another,  while  employed  in 
agriculture  or  performing  agricultural 
labor,  is  employed  on  a  sea.sonal  basis 
even  though  he  may  continue  to  be 
employed  during  a  major  portion  of  the 
year.” 

After  consultation  w'ith  the  DOL,  the 
Treasurv  Department  and  the  IR.S  have 
determined  that  the  term  seasonal 
worker,  as  incorporated  in  section 
4980H,  is  not  limited  to  agricultural  or 
retail  workers.  Until  further  guidance  is 
issued,  employers  may  apply  a 
reasonable,  good  faith  interpretation  of 
the  statutory  definition  of  seasonal 
worker,  including  a  reasonable  good 
faith  interpretation  of  the  standard  .set 
forth  under  the  DOL  regulations  at  29 
CFR  500.2()(.s)(l)  and  quoted  in  this 
paragraph,  applied  by  analogy  to 
workers  and  employment  positions  not 
otherwise  covered  under  those  DOL 
regulations. 

.Several  commenters  suggested  that 
seasonal  workers  not  be  counted  in 
determining  whether  an  employer  is  an 
applicable  large  employer.  However, 
because  section  4980H(c)(2)  requires  the 
inclusion  of  .seasonal  workers  in  the 
applicable  large  employer  determination 
(and  then  excludes  them  only  if  certain 
conditions  are  satisfied),  this  suggestion 
is  not  adopted. 

7.  h’ull-Time  Equivalent  Employees 

.Solely  for  purposes  of  determining 
whether  an  employer  is  an  applicable 
large  employer  for  the  current  calendar 
year,  .section  4980H(c)(2)(E)  provides 
that  the  employer  must  calculate  the 
number  of  full-time  equivalent 
employees  (FTFls)  it  employed  during 
the  preceding  calendar  year  and  count 
eaf;h  PTE  as  one  full-time  employee  for 
that  year.  I'he  proposed  regulations 
apply  this  provision  using  the 
caJculation  method  for  FTEs  that  was 
included  in  Notice  2011-36.  Under  that 
method,  all  employees  (including 
sea.sonal  workers)  who  were  not  full¬ 
time  employijes  for  any  month  in  the 
preceding  calendar  year  are  included  in 
calculating  the  employer’s  FTEs  for  that 
month  by  (1)  calculating  the  aggregate 
number  of  hours  of  service  (but  not 
more  than  120  hours  of  service  for  any 
employee)  for  all  employees  who  were 
not  employed  on  average  at  least  30 
hours  of  service  per  week  for  that 
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month,  and  (2)  dividing  the  total  hours 
of  service  in  step  (1)  by  120.  I  his  is  the 
number  of  FTFs  for  the  calendar  month. 

In  determining  the  number  of  F'l'Es 
for  each  calendar  month,  fractions  are 
taken  into  account.  For  example,  if  for 
a  calendar  month  employees  who  were 
not  employed  on  average  at  least  30 
hours  of  serv'ice  per  week  have  1,200 
hours  of  service  in  the  aggregate,  there 
would  be  10.5  F'l’Es  for  that  month. 
However,  after  adding  the  12  monthly 
full-time  employee  and  FTE  totals,  and 
dividing  by  12,  all  fractions  would  be 
disregarded.  For  example,  49.9  full-time 
employees  (including  Fl’Es)  for  the 
preceding  calendar  year  would  be 
rounded  down  to  49  full-time 
employees  (and  thus  the  employer, 
would  not  be  an  ap{)lic.able  large 
employer  in  the  current  calendar  year). 

.Some  commenters  suggested  that  the 
definition  of  FTE  in  section  45R  be 
u.sed,  that  equivalencies  he  used,  or  that 
employees  not  averaging  at  least  30 
hours  of  service  per  week  he  counted  at 
fractions  of  their  hours  of  service. 
Because  section  4980H(c)(2)(E) 
prescribes  specific  definitions  and  steps 
in  computing  FTEs,  these  sugge.stions 
have  not  been  adopted. 

II.  Identifying  Full-Time  Employees  for 
Section  4980H  Purposes 

A.  General  Rule 

.Section  4980H(c)(4)  j)ruvides  that,  for 
purposes  of  section  4980H,  a  full-time 
employee  is  an  employee  who  was 
employed  on  average  at  lea.st  30  hours 
of  service  per  week.  One  commenter 
suggested  that  the  proposed  regulations 
use  the  term  “hours  of  service”  instead 
of,  for  example,  “hours  worked”  (a  term 
sometimes  used  in  Notice  2012-58), 
noting  that  “hours  of  .service”  is  the 
statutory  term  and  includes  not  only 
hours  when  work  is  performed  but  also 
hours  for  which  an  employee  is  paid  or 
entitled  to  payment  even  when  no  work 
is  performed.  This  suggestion  has  been 
adopted.  In  addition,  various 
commenters  responding  to  Notice  2011- 
36  suggested  that,  for  purposes  of 
section  4980H,  the  term  “full-time 
employee”  should  be  defined  by 
reference  to  a  higher  threshold,  for 
example  32,  35.  or  40  hours  of  .service 
per  week.  Because  section 
4980H(c)(4)(A)  defines  a  full-time 
employee  as  an  employee  employed  on 
average  at  least  30  hours  of  service  per 
week,  these  suggestions  have  not  been 
adopted. 

Pursuant  to  the  approach  initially 
described  in  Notice  2011-36,  these 
proposed  regulations  would  treat  130 
hours  of  service  in  a  calendar  month  as 
the  monthly  equivalent  of  30  hours  of 


service  per  week  ((52  x  30)  +  12  =  130). 
'Phis  monthly  standard  takes  into 
account  that  the  average  month  consists 
of  more  than  four  weeks.  .Some 
commenters  argued  that  the  130  hour 
monthly  .standard  is  not  an  a[)pro])riate 
proxy  for  30  hours  per  week  during 
certain  shorter  calendar  months. 
However,  the  130  hour  monthly 
standard  may  also  be  lower  than  an 
average  of  30  hours  per  week  during 
other  longer  months  of  the  calendar  year 
(for  example,  the  seven  calendar  months 
that  consist  of  31  days)  and.  therefore, 
any  effect  of  this  approximation  will 
balance  out  over  the  calendar  year  (for 
example,  over  a  12-month  measurement 
period,  over  two  successive  six-month 
mtsasuromont  periods,  or  over  four 
successive  three-month  measurement 
periods).  Accordingly,  in  the  interest  of 
administrative  simplicity,  the  proposed 
regulations  retain  the  130-hour  standard 
as  a  monthly  equivalent  of  30  hours  per 
week. 

Several  commenters  suggested  that 
rather  than  calculating  hours  of  service 
on  a  monthly  basis,  employers  be 
permitted  to  determine  hours  of  service 
on  a  payroll  period  basis  using 
successive  payroll  periods  as 
approximations  of  calendar  months. 
This  apprf)ach  would  be  problematic, 
how'ever,  because  payroll  periods 
generally  are  not  evenly  divisible  by  the 
twelve  cahmdar  months.  For  exami)le, 
treating  two  successive  .standard  two- 
week  payroll  periods  as  equivalent  to  a 
calendar  month  generally  would  leave 
two  payroll  periods  per  year 
unassigned,  requiring  the  arbitrary 
assignment  of  those  two  extra  payroll 
periods  to  two  calendar  months. 

'I’he  Treasury  Department  and  the  IRS 
anticipate  that  a  significant  majority  of 
employers  will  use  some  form  of  the 
optional  look-back  measurement 
method  described  in  thest;  propos(;d 
regulations  to  identify  full-time 
employees.  Because  the  measurement 
periods  must  extend  for  at  least  three 
months,  and  may  extend  for  as  many  as 
twelve  months,  the  use  of  payroll 
periods  to  approximate  months 
generally  w'ill  not  be  necessary. 
However,  for  tho.se  using  payroll 
periods,  an  adjustment  may  be  needed 
at  tbe  beginning  and  end  of  the 
measurement  period.  The  proposed 
regulations  address  this  by  permitting 
adjustments  for  ca.ses  in  which  the 
measurement  period  begins  or  ends  in 
the  middle  of  a  payroll  period.  See 
section  II.C.l.  of  this  preamble. 


B.  Hours  of  Service  Rides 
1 .  In  General 

Hours  (jf  service  are  used  in 
determining  whether  an  employee  is  a 
full-time  employee  for  purposes  of 
section  498()H,  and  in  calculating  an 
employer's  FTEs.  .Section  498()H(c)(4)(B) 
provides  that  the  “.Secretary,  in 
consultation  with  the  Secretary  of 
Labor,  shall  prescribe  regulations,  rules, 
and  guidance  as  may  be  necessary  to 
determine  the  hours  of  .service  of  an 
employee”,  including  for  employees 
who  are  not  compensated  on  an  hourly 
basis.  Notice  201*1-36  suggested  rules 
for  determining  hours  of  service  for 
purposes  of  .section  4980H.  As  required 
by  section  498UH(c)(4)(B),  the  Trea.sury 
Department  and  the  IR.S  consulted  with 
the  DOL  about  the  definition  of  hours  of 
service  in  developing  the  rules 
de.scrihed  in  Notice  2011-36  and  the.se 
proposed  regulations.  (Consistent  with 
existing  DOL  regulations  and  other 
guidance  under  the  Affordable  Care  Act 
(for  example!.  Notice  2010-44  (2010-22 
IRB  717)),  and  with  Notice  2011-36,  the 
proposed  regidations  provide  that  an 
employee’s  hours  of  .service  include  the 
following:  (1)  Each  hour  for  which  an 
employee  is  paid,  or  entitled  to 
payment,  for  the  performance  of  duties 
for  the  employer;  and  (2)  each  hour  for 
which  an  employee  is  paid,  or  entitled 
to  payment  by  the  employer  on  account 
of  a  period  of  time  during  w'hich  no 
duties  are  performed  due  to  vacation, 
holiday,  illness,  incapacity  (including 
di.sability),  layoff,  jury  duty,  military 
duty  or  leave  of  absence  (29  (CFR 
25.3'0.20C)b-2(a)). 

.Several  comments  requested  that  the 
definition  of  hours  of  service  exclude  all 
hours  of  service  for  paid  leave.  The 
propo.sed  regulations  do  not  adopt  these 
suggestions  becau.se  they  are  not 
consistent  with  the  DOL  regulations  or 
the  general  concept  of  when  employees 
are  credited  with  hours  of  service. 

Notif:e  2011-36  de.scrihed  a  potential 
rule  providing  that,  for  any  single 
i;ontinuous  period  during  which  the 
employee  was  paid  or  entitled  to 
payment  hut  performed  no  duties,  no 
more  than  160  hours  of  service  would 
be  countiid  as  hours  of  service.  A 
numher  of  commenters  on  Notice  201 1- 
36  requested  that  the  160-hour  limit  be 
removed  because  they  viewed  it  as 
re.strictive,  and  expressed  concern  about 
the  potential  negative  impact  on 
employees  who  are  on  longer  paid 
leaves,  such  as  maternity  or  paternity 
leave.  In  response,  these  proposed 
regulations  remove  the  160-hour  limit 
on  paid  leave,  so  that  all  periods  of  paid 
leave  must  be  taken  into  account. 
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For  purposf?s  of  calculating  an 
etnployJHi's  average  hours  rtf  service 
under  the  look-hack  nmasurement 
method,  the  proposed  regulations  would 
limit  the  number  of  hours  that  an 
employer  that  is  an  educational 
organization  is  required  to  take  into 
account  in  a  calendar  year  with  respect 
to  most  periods  of  absrmce  with  zero 
hours  of  service  (as  described  in  section 
1I.C.4  of  this  preamble).  The  limit  is  501 
hours  based  on  a  longstanding  501-hour 
limit  that  applies  in  a  different  hut 
related  context  under  the  service 
crediting  rules  applicable  to  retirement 
plans  which  are  familiar  to  and 
administered  by  many  employers. 

(•'or  purposes  of  calculating  an 
employee’s  hours  of  service,  the 
propo.sed  regulations  provide  rules  for 
bourly  employees  and  non-hourly 
employees,  generally  consistent  with 
the  approacli  outlined  in  Notice  2011- 
30.  For  employees  paid  on  an  hourly 
basis,  employers  mu.st  calculate  actual 
hours  of  service  from  records  of  hours 
worked  and  hours  for  w'hich  payment  is 
made  or  due  for  vacation,  holidav., 
illness,  incapacity  (including  disability), 
layoff,  jury  duty,  military  duty  or  leave 
of  ab.sence.  For  employees  not  paid  on 
an  hourly  basis,  employers  are 
permitted  to  c:alculate  the  number  of 
hours  of  service  under  any  of  the 
ff)llowing  three  methods:  (1)  Counting 
actual  hours  of  service  (as  in  the  case  of 
employees  paid  on  an  hourly  basis) 
fnmi  roc;ords  of  hours  worked  and  hours 
for  which  payment  is  made  or  due  for 
vacation,  holiday,  illne.ss,  incapacity 
(including  disability),  layoff,  jury  duty, 
military  duty  or  leave  of  absence;  (2) 
using  a  days-worked  etpiivalency 
method  whereby  the  employe*;  is 
credited  with  eight  hours  of  service  for 
(;ach  day  for  which  the  employee  would 
be  n;quired  to  be  credited  with  at  least 
one  hour  of  service  under  these  service 
*:rediting  rules;  or  (3)  using  a  weeks- 
worked  equivalency  of  40  hours  of 
s(;rvice  per  week  for  each  week  for 
which  the  employee  w’ould  bo  required 
to  be  credited  with  at  least  one  hour  of 
service  under  these  service  crediting 
rides.  These  eipiivalents  are  ba.sed  on 
IX)L  regulations  (29  (3’R  2530. 20nb- 
2(a)),  modified  as  described  in  this 
preamble  and  in  the  proposed 
regulations. 

Although  an  employer  must  u.se  one 
of  these  three  methods  for  counting 
hours  of  .service  for  all  non-hourly 
employees,  under  these  propo.sed 
regulations,  an  employer  need  not  u.se 
the  .same  method  for  all  non-hourly 
employees.  Rather,  an  employer  may 
apply  different  methods  for  different 
classifications  of  non-hourly  employees, 
so  long  as  the  cla.ssifications  are 


rea.sonable  and  consistently  applied.  In 
addition,  an  employer  may  change  the 
method  of  calculating  non-hourly 
employe<;s’  hours  of  .service  lor  each 
calendar  year.  For  example,  for  all  non- 
hourly  employees,  an  employer  may  use 
the  actual  hours  worked  method  for  the 
calendar  year  2014.  but  may  use  flu; 
days-worked  equivalency  method  for 
counting  hours  of  servii;e  for  the 
calendar  year  2015. 

However,  consistent  with  Notice 
2011-30,  these  proposed  regulations 
prohibit  use  of  the  days-worked  or 
weeks-worked  equivalency  method  if 
the  result  would  he  to  substantially 
understate  an  employee's  hours  of 
service  in  a  manner  that  would  cau.se 
that  employee  not  to  be  treated  as  a  full¬ 
time  employee.  For  example,  an 
employer  may  not  use  a  days-worked 
equivalency  in  the  ca.se  of  an  employee 
who  generally  works  three  10-hour  days 
per  weiik,  because  the  equivalency 
would  substantially  understati;  the 
employee’s  hours  of  .service  as  24  hours 
of  .service  per  week,  which  would  nisult 
in  the  employee  being  treated  as  not  a 
full-time  employee.  Rather,  the  number 
of  hours  of  .service  calculated  using  the 
days-worked  or  weeks-worked 
i;quivalency  method  must  ri;llecl 
generally  the  hours  actuallv  worked  and 
the  h'ours  for  which  payment  is  made  or 
due. 

For  purposes  of  identifying  the 
employee  as  a  full-time  employe*;,  all 
hours  of  .s*;rvice  performed  for  all 
*;nfilies  tr*;at*;d  as  a  single  *;mpl*jy*;r 
tinder  section  414(b),  (c),  (m),  or  (o) 
must  be  taken  into  account. 

2.  .S*;rvices  F*;rformf;d  Outsid*;  of  the 
l)niti;d  Stat*;s 

The  prop*)S*;d  r*;gulations  provide  that 
hours  of  service  do  n*)t  include  hours  *)f 
s*;rvi*:e  to  the  extent  the  conqiensation 
for  tho.se  hours  of  service  constitutes 
foreign  source  income,  consistent  with 
tht;  rules  of  Fetleral  taxation  for 
d*;t*;rmining  whether  *:ompen.sation  for 
services  is  attributable  to  services 
p*:rformed  within  or  outside  the  United 
Stat*;s.  Thus,  hours  of  .service  genenilly 
do  not  include  hours  of  service  work*;d 
*jutside  the  United  States.  This  rule 
apiilies  without  regard  to  th*;  r*;sid*;ncy 
or  citizenship  status  of  the  individual. 
Therefore,  employees  working  *)ver.s*;a.s 
gen*;rally  will  not  have  hours  of  s*;rvic*;, 
and  will  not  qualify  as  full-time 
employees  either  for  purposes  of 
d*;termining  an  employer’s  status  as  an 
applicable  large  employer  or  for 
purposes  of  det*;rmining  and  calculating 
any  potential  liability  under  section 
498()H.  How(;ver,  all  hours  of  service  for 
which  an  individual  receives  U.S. 


source  income  are  hours  of  servic;e  for 
purposes  of  .section  498011. 

3.  T«;achers  and  Other  Employ*;*;s  of 
Educational  Organizations 

.S*;veral  comments  were  submitted  on 
h*;half  of  t*;ach*;rs  and  other  employe*;s 
of  s*:hools,  coll*;g*;s.  universities,  and 
other  *;ducational  organizations  in 
r*;.spons*;  to  the  look-back  m*;asurement 
method.  The  comments  noted  that 
*;ducational  organizations  present  a 
special  situation  f;ompared  to  other 
workplaces  becau.se  they  typically 
fun*;tion  on  the  basis  of  an  academic 
year,  which  involves  various  extended 
periods  in  which  the  organization  is  not 
in  s*;ssion  or  is  engaged  in  only  limited 
classroom  activities.  Because  the 
.servic(;s  of  many  of  the  employees  of 
these  educational  organizations  follow 
the  academic  year,  many  of  the 
employees,  while  typically  employed 
lor  at  least  30  hours  of  service  per  week 
tluring  the  active  portions  of  the 
academic  year,  are  precluded  from 
working  (or  from  working  normal  hours) 
during  periods  when  the  organization  is 
entirely  or  largely  clo.sed.  The 
i;ommenters  were  coni:erned  that  use  of 
a  12-month  measurement  period  for 
employe*;s  who  provide  .s*;rvices  only 
during  the  active  porti*ms  of  the 
academic  year  *;ould  inappropriately 
r*;sult  in  these  employees  not  being 
tr*;ated  as  full-time  employees.  The 
concern  is  that  employees’  average 
hours  of  service  for  the  12-month 
measurement  period  would  be  distorted 
(an*l  *;inployees  therefore  would  be 
inap|)ropriately  treated  as  not  full-time 
*;mployees)  by  averaging  in  the  periods 
during  or  outside  of  the  academic  year 
(such  as,  typically,  the  summer  months) 
during  which  teachers  and  other 
similarly  situat*;d  employees  of 
*;du*;ational  organizations  may  have  no 
hours  or  only  a  few  hours  of  required 
workplace  attendance,  because  the 
in.stitution  is  not  in  session  or  is 
engaged  in  only  limited  cla.s.sroom 
activities.  Traditional  breaks  in  the 
academic  or  school  year  such  as  winter 
or  spring  breaks  will  often  be  p<;riods  of 
paid  leave;  in  thos*;  c;ases  employ*;e.s 
will  be  required  to  be  credited  with 
hours  of  service  under  the  general  hours 
of  .service  rules  under  the  look-back 
measurement  method.  See  .section  Il.B.l 
*)f  this  preamble. 

These  proposed  regulations  address 
these  special  issues  presented  by 
*;ducational  institutions  by  providing  an 
averaging  m*;thod  for  employment  break 
periods  that  generally  woulcl  result  in 
an  employee  who  works  full-time 
during  the  active  portions  of  the 
academic  y(;ar  being  treated  as  a  full¬ 
time  employee  for  section  4980H.  ,See 
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section  II.C.4.  of  the  preamble. 
Comments  are  invited  on  any  remaining 
issues  relating  to  teachers,  other 
educational  organization  employees,  or 
industries  with  comparable 
circumstances. 

4.  Employees  Compensated  on  a 
Commission  Basis,  Adjunct  Faculty, 
Transportation  Employees  and 
Analogous  Employment  Positions 

One  commenter  expressed  concern 
the  hours  of  service  framework 
underlying  the  measurement  and 
stability  periods  did  not  reflect  the  wide 
variety  of  workplaces,  .schedules,  and 
specific  work  patterns  in  different 
industries  and  .sectors  of  the  economy, 
and  that,  consequently,  the  look-back 
method  could  be  misused  to  treat 
employees  long  considered  full-time 
employees  as  not  full-time  employees.  A 
number  of  commenters  requested 
special  rules  for  employees  whose 
compensation  is  not  based  primarily  on 
hours  and  employees  who.se  active  work 
hours  may  be  subject  to  safety-related 
regulatory  limits  (for  example, 
salespeople  compensated  on  a 
commission  basis  or  airline  pilots 
who.se  flying  hours  are  subject  to  limits). 
(Generally,  the  commenters  suggest 
determining  whether  such  employees 
arc  full-time  employees  for  purposes  of 
.seetjon  4980H  by  using  hourly 
standards  that,  for  the  relevant 
industries  or  occupations,  would  be 
equivalent  to  the  30-hour  and  130-hour 
standards  applicable  to  other 
employees.  Thus,  for  example,  .some 
commenters  noted  that  educational 
organizations  generally  do  not  track  the 
full  hours  of  service  of  adjunct  faculty, 
but  instead  compensate  adjunct  faculty 
on  the  basis  of  credit  hours  taught. 

.Some  comments  suggested  that  hours  of 
service  for  adjunct  faculty  should  be 
determined  by  crediting  three  hours  of 
service  per  week  for  eaf:h  i:ourse  credit 
taught.  Others  explained  that  some 
educational  organizations  determine 
whether  an  adjunct  faculty  member  will 
be  treated  as  a  full-time  employee  by 
comparing  the  number  of  course  e.redit 
hours  taught  by  the  adjunct  faculty 
member  to  the  number  of  credit  hours 
taught  by  typical  non-adjunct  faculty 
members  working  in  the  same  or  a 
similar  discipline  who  are  considered 
full-time  employees.  Commenters  on 
behalf  of  airline  pilots  noted  that  the 
number  of  hours  of  service  that  a  pilot 
is  permitted  to  operate  an  aircraft  is 
limited  under  Federal  law.  The 
commenters  requested  that  the  guidance; 
provide  low(;r  hourly  standards  for 
pilots  that  would  be  treated  as 
equivalent  to  the  30-hour  per  week  or 
130-hour  per  month  standard,  or 


alternatively  establish  a  special  rule 
treating  pilots  as  full-time  employees 
regardless  of  their  hours  of  service. 

The  rules  for  counting  hours  of 
service  and  applying  equivalents 
contained  in  the  proposed  regulations 
should  assist  in  addressing  .some  of  the 
concerns  raised  in  the  comments.  The 
Treasury  Departnwjnt  and  the  IRS  are 
continuing  to  consider,  and  invite 
further  comment  on,  how  best  to 
determine  the  full-time  status  of 
employees  in  the  circumstances 
described  in  the  preceding  paragraph 
and  in  other  cinaimstances  that  may 
present  similar  difficulties  in 
determining  hours  of  service.  Further 
guidance  to  address  potentially  common 
challenges  arising  in  determining  hours 
of  service  for  certain  categories  of 
employees  may  be  provided  in  the  final 
regulations,  or  through  Revenue 
Procedures,  or  other  forms  of 
subregulatory  guidance. 

Until  further  guidance  is  i.s.sued, 
employers  of  employees  in  positions 
described  in  the  first  paragraph  of  this 
.section  II. B. 4.  of  this  preamble  (and  in 
other  positions  that  rai.se  similar  i.ssues 
with  respect  to  the  crediting  of  hours  of 
service)  must  use  a  reasonable  method 
for  crediting  hours  of  .service  that  is 
consistent  with  the  purposes  of  .section 
49H()H.  A  method  of  crediting  hours 
would  not  be  reasonable  if  it  took  into  , 
account  only  some  of  an  employee’s 
hours  of  service  with  the  effect  of 
recharacterizing,  as  non-fulltime,  an 
employee  in  a  position  that  traditionally 
involves  more  than  30  hours  of  .service 
per  week.  For  example,  it  w’ould  not  be 
a  reasonable  method  of  crediting  hours 
to  fail  to  take  into  account  travel  time 
for  a  travelling  .salesperson  compensated 
on  a  commission  basis,  or  in  the  case  of 
an  instructor,  such  as  an  adjunct  faculty 
member,  to  take  into  account  only 
classroom  or  other  instruction  time  and 
not  other  hours  that  are  necessary  to 
perform  the  employee’s  duties,  such  as 
cla.ss  preparation  time. 

C.  Look-Back  Measurement  Method  for 
n(;termination  of  Full-Time  Employees 

As  de.scribed  in  section  III. A.  of  this 
preamble,  the  assessable  payment  under 
section  4980H(a)  and  section  4980H(b) 
is  i;omputed  for  each  applicable  large 
employer  member.  The  potential  .section 
4n8()H(a)  liability  of  an  applicable  large 
employer  member  is  determined  by 
reference  to  the  number  of  full-time 
employees  employed  by  that  member 
for  a  given  calendar  month,  and  its 
potential  .section  498()H(b)  liability  is 
d(;termincd  by  reference  to  the  number 
of  full-time  employees  of  that  member 
with  respect  to  whom  an  applicable 
premium  tax  creflit  or  cost-sharing 


reduction  is  allowed  or  paid  for  a  given 
calendar  month.  Section  4980H(c)(4)(A) 
provides  that  “Itjhe  term  “full-time 
employee’’  means,  with  respect  to  any 
month,  an  employee  who  is  employed 
on  average  at  least  30  hours  of  service 
per  week.”  As  explained  in  Notice 
2011-38  and  subsequent  notices, 
determining  full-time  employee  status 
on  a  monthly  basis  may  cau.se  practical 
difficulties  for  employers,  employees, 
and  Affordable  Insurance  Exchanges 
(Exchanges).  For  employers,  these 
difficulties  include  uncertainty  and 
inability  to  predictably  identify  which 
employees  are  full-time  employees  to 
whom  coverage  must  be  provided  to 
avoid  a  potential  section  4980H 
liability.  This  problem  is  particularly 
acute  if  employees  have  varying  hours 
or  employment  schedules  (for  example, 
employees  whose  hours  vary  from 
month  to  month).  A  month-by-month 
determination  may  also  result  in 
employees  moving  in  and  out  of 
employer  coverage  (and  potentially 
Elxchange  coverage)  as  frequently  as 
monthly.  This  result  would  be 
undesirable  from  both  the  employee’s 
and  the  employer’s  perspective,  and 
would  also  create  administrative 
challenges  for  the  Exchanges. 

To  address  these  concerns,  and  to  give 
employers  flexible  and  workable 
options  and  greater  predictability. 

Notice  2011-38,  Notice  2012-17,  and 
Notice  2012-58  outlined  a  potential 
optional  look-back  measurement 
method  as  an  alternative  to  a  month-by¬ 
month  method  of  determining  full-time 
employee  status.  .See  the  di.sciKssion  in 
the  Background  section  of  this 
preamble.  The  response  to  this  look- 
hack  measurement  method  generally 
w'as  favorable.  Most  commenters 
supported  the  general  structure  of  the 
method,  although,  some  expre.ssed 
concern  that  the  potential  difficulties  in 
identifying  full-time  employees  were 
overstated,  that  the  look-back 
measurement  method  might  be 
manipulated  by  employers,  and  that 
there  was  a  need  to  pre.scribe  rules  that 
would  addre.ss  special  workplace 
situations  to  ensure  that  certain  classes 
of  employees  would  be  treated  as  full- 
time  employees  even  though  their  hours 
might  not  result  in  full-time  employei; 
treatmi'iit  under  the  look-back 
measurement  method  describeti  in 
Notit:(;  2012-58.  After  considering  all  of 
the  comments  on  the  notices,  the 
rr(;asury  Department  and  the  IRS  have 
incorporated  in  the  proposed 
regulations  the  optional  Icok-back 
measurement  method  describ(;d  and 
cross-referenced  in  Notice  2012-58, 
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with  modifiralioii.s  a.s  described  in  this 
preamble.  See  tjOOl. 601(d)(2). 

While  the  loolk-l)ack  measurement 
method  pre.scril)e.s  minimum  standards 
to  facilitate  the  identification  of  full¬ 
time  emjiloyees,  employers  always  can 
treat  mort!  tnnployees  as  eligible  for 
coverage,  or  otherwise  offer  coverage 
more  widely,  than  would  be  required  to 
avoir!  an  assessable  payment  under 
sr^ction  498011,  assuming  they  do  so 
consistent  with  any  other  applicable 
law. 

1.  Look-Back  Measurement  Method  for 
Ongoing  p]mployees 

The  proposed  regulations  define  an 
ongoing  emplrjytje  as,  generally,  an 
employee  who  has  berm  employtul  by  an 
employer  for  at  least  one  standard 
measurement  perirrd.  P’or  ongoing 
employerrs,  the  proposed  regulations, 
consi.stent  with  Notice  2012-58,  provide 
that  an  applicable  large  employrir 
member  has  the  option  to  dt’termine 
each  ongoing  employee’s  full-time 
status  by  looking  back  at  a  measurement 
period  (a  defined  time  period  of  not  less 
than  three  but  not  more  than  12 
con.secutive  months,  as  cho.sen  by  the 
employer).  The  measurement  period 
that  the  employer  chooses  to  apply  to 
ongoing  employees  is  referred  to  as  the 
.standard  measurement  period.  If  the 
employer  determines  that  an  employee 
was  employed  on  average  at  least  30 
hours  of  service  per  week  during  the; 
standard  measurement  period,  then  the 
employer  treats  the  employee  as  a  full¬ 
time  employee  during  a  sub.sequent 
stability  period,  regardless  of  the 
employee’s  number  of  hours  of  servi(;e 
during  the  stability  period,  so  long  as  he 
or  she  remains  an  employee.  The 
applicable  large  employer  member,  at  its 
option,  may  also  elect  to  add  an 
administrative  period  between  the 
measurement  period  and  the  stability 
period  as  part  of  this  method. 

For  an  employee  whom  the  employer 
determines  to  be  a  full-time  employee 
during  the  standard  measurement 
period,  the  stability  period  would  be  a 
period  that  immediately  followed  the 
standard  measurement  period  (and  any 
applicable  administrative  period),  the 
duration  of  which  would  be  at  least  the 
greater  of  six  consecutive  calendar 
months  or  the  length  of  the  standard 
measurement  period.  If  the  employer 
determines  that  the  employee  did  not 
work  full-time  during  the  standard 
measurement  period,  the  employcir 
would  be  permitted  to  treat  the 
employee  as  not  a  full-time  employee 
during  the  immediately  following 
stability  period  (which  may  be  no  longer 
than  the  associated  standard 
measurement  period). 


Gerjerally,  the  standard  measurement 
period  and  stability  period  selected  by 
the  applicable  large  employer  member 
must  be  uniform  for  all  employees; 
however,  the  applicable  large  (Mn|)loy»;r 
member  may  apply  different 
measurement  periods,  stability  periruls, 
and  administrative  periods  for  the 
following  categories  of  employees:  (1) 
Kach  group  of  collectively  bargained 
employees  covered  by  a  soparat(! 
collective  bargaining  agreement,  (2) 
collectively  bargained  and  non- 
col  lectively  bargained  employees,  (3) 
salaried  employees  and  hourly 
employees,  and  (4)  employees  who.se 
primary  places  of  employment  are  in 
different  states.  Notice  2012-58  had  also 
included  “employees  of  diffenmt 
entities”  as  a  separate  category  of 
employees.  However,  because  section 
4980H  generally  is  applied  on  an 
applicable  large  employer  member-by- 
meinber  basis,  including  the  method  of 
identifying  full-time  employees,  there  is 
no  need  for  a  distinct  category  for 
emj)loyees  of  different  entities,  as  each 
such  member  is  a  separate  entity.  The 
applicable  large  employer  member  may 
change  its  standard  measurement  jieriod 
and  stability  period  for  subsequent 
years,  but  generally  may  not  change  the 
standard  measurement  period  or 
stability  period  once  the  standard 
measurement  period  has  begun. 

Comments  have  included  requests 
that,  in  the  interest  of  administrative 
convenience,  the  regidations  permit 
employers  to  adjust  the  .starting  and 
ending  dates  of  their  three-to-twelve- 
inonth  measurement  periods  in  order  to 
avoid  splitting  employees’  regular 
payroll  periods.  1'he  proposed 
regulations  accommodate  these  recpiests 
to  begin  and  end  measurement  periods 
with  the  beginning  and  ending  of 
regular  payroll  periods  if  each  of  the 
payroll  periods  is  one  week,  two  weeks, 
or  semi-monthly  in  duration.  Pursuant 
to  this  accommodation,  employers  may 
make  certain  adjustments  at  the 
beginning  and  end  of  the  measurement 
period.  For  example,  an  employer  using 
the  cahmdar  year  as  a  measurement 
period  could  exclude  the  entire  payroll 
period  that  included  lanuary  1  (the 
beginning  of  the  year)  if  it  included  the 
entire  payroll  period  that  included 
December  31  (the  end  of  that  same 
calendar  year),  or,  alternatively,  could 
exclude  the  entire  payroll  jMiriod  that 
included  December  31  if  it  included  the 
entire  payroll  period  that  included 
january  1. 

Becau.se  employers  may  neerl  time 
iH’tween  the  end  of  the  standard 
measurement  period  and  the  beginning 
of  tin*  a.s.sociated  stability  period  to 
determine  which  ongoing  emplovees  an; 


eligible  for  coverage,  and  to  notify  and 
enroll  enqiloyees,  the  proposed 
reg>dations,  consistent  with  Notice 
2012-58,  allow  an  applicable  large 
tmiployer  member  the  option  of  having 
an  administrative  period  between  the 
end  f)f  a  measurement  period  and  the 
start  of  a  stability  period.  The 
administrative  period  may  last  up  to  90 
ilays.  However,  any  administrative 
period  between  the  standard 
measurement  period  and  the  stability 
period  may  neither  reduce  nor  lengthen 
the  measurement  period  or  the  stability 
))eriod.  Also,  to  prevent  this 
administrative  period  from  creating  any 
pot<intial  gaps  in  coverage,  it  must 
overlap  with  the  prior  stability  period, 
so  that,  for  ongoing  employees,  during 
any  such  administrative  period 
aj)plicable  following  a  .standard 
measurement  period,  those  employees 
who  are  enrolled  in  coverage  because  of 
their  status  as  fidl-time  employees  based 
on  a  prior  measurement  period  will 
continue  to  be  covered. 

2.  New  Employees 

These  propo.sed  regulations  also 
provide  rules  for  determining  the  fidl- 
tiine  employee  status  of  new'  employees, 
including  an  optional  look-back 
measurement  method  for  certain  new' 
employees  generally  based  upon  the 
approach  outlined  in  Notice  2012-51}. 
The  methods  for  new  employees  vary 
depending  upon  whether  the  new 
employees  are  reasonably  expected  to 
work  full-time  (and  are  not  seasonal)  or 
are  variable  hour  employees  or  seasonal 
employees. 

a.  New  Full-Time  Employees 

The  proposed  regulations  provide 
that,  for  an  employee  who  is  reasonably 
expected  at  his  or  her  start  date  to  be 
employed  on  average  30  hours  of  service 
per  week  (and  who  is  not  a  sea.sonal 
(^mployee),  an  employer  that  sponsors  a 
group  health  plan  that  offers  coverage  to 
the  employee  at  or  before  the  conclusion 
of  the  employee’s  initial  three  calendar 
months  of  employment  will  not  be 
subject  to  an  assessable  payment  under 
section  4980H  by  reason  of  its  failure  to 
offer  i;overage  to  the  employee  for  up  to 
the  initial  three  calendar  months  of 
employment.  This  rule  continues  the 
ajjproach  outlined  in  Notice  2012-17 
and  Notice  2012-58. 

Notice  2012-58  requested  comments 
on  whether  the  Treasury  Department 
and  the  IKS  should  develop  additional 
guidance  for  determining  whether  an 
(unployoe  is  reasonably  expected,  as  of 
the  employee’s  start  date,  to  be 
employed  on  average  at  least  30  hours 
of  service  per  week  or  whether  the 
employee  is  a  variable  hour  employee. 
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The  conunenters  suggested  that  the 
following  factors  could  be  used  to 
determine  whether  an  employee  is 
reasonably  expected  to  be  employed  on 
average  at  least  30  hours  of  service  per 
week:  (1)  Whether  the  employee  is 
replacing  an  employee  who  is  a  fidl- 
time  employee;  and  (2)  whether  the 
hours  of  service  of  ongoing  (miployees 
in  the  same  or  cf)mparable  positions 
actually  vary.  The  Treasury  Department 
and  the  IR.S  are  continuing  to  consider 
whether  siich  factors  are  api)ropriate  or 
useful  and  welcome  any  additional 
comments  on  this  issue. 

b.  Look-Back  Measunmient  Method  for 
New  Variable  Hour  and  Seasonal 
Employees 

If  an  applicable  large  employer 
member  uses  the  look-back 
measurement  method  for  its  ongoing 
employees,  the  employer  may  al.so  use 
the  optional  method  for  new  variable 
hour  (unployees  and  for  seasonal 
employees.  The  proposed  regulations, 
consi.stent  with  Notice  2012-.'i8,  provide 
that  a  new  employee  is  a  variable  hour 
em})loyee  if,  based  on  the  facts  and 
circumstances  at  the  start  date,  it  cannot 
be  determined  that  the  employee  is 
reasonably  expected  to  be  em|)loyed  on 
average  at  least  30  hours  per  week.  A 
new  employee  who  is  expected  to  be 
employed  initially  at  least  30  hours  per 
week  may  be  a  variable  hour  employee 
if,  ba.sed  on  the  facts  and  circumstances 
at  the  start  date,  the  period  of 
employment  at  more  than  30  hours  per 
week  is  rea.sonably  expected  to  be  of 
limited  duration  and  it  cannot  be 
determined  that  the  employee  is 
reasonably  expected  to  be  employed  on 
average  at  least  30  hours  per  week  over 
the  initial  measurement  period. 

Effective  as  of  January  1 , 201.'),  and 
except  in  the  case  of  S(;asonal 
employees,  the  employer  will  be 
required  to  assume  for  this  purpose  that 
although  the  employee's  hours  of 
service  might  be  expected  to  vary,  the 
employee  will  continue  to  be  employed 
by  the  employer  for  the  entire  initial 
measurement  period;  accordingly,  the 
employer  will  not  be  permitted  to  take 
into  account  the  likelihood  that  the 
employee’s  employment  will  terminate 
before  the  end  of  the  initial 
measurement  period.  See  section  lX.G. 
of  the  preamble  for  transition  relief  for 
the  effective  date  of  the  rule  de.scribed 
in  the  immediately  preceding  .sentence. 

Notice  2012-58  provides  that,  through 
at  lea.st  2014,  employers  are  permitted  to 
u.se  a  reasonable,  good  faith 
interpretation  of  the  term  “seasonal 
employee”  for  purposes  of  this  notice. 
Notice  2012-58  al.so  requested 
comments  on  the  definition  of  “seasonal 


worker”  as  set  forth  in  section 
4980H(cJ(2)(B)(iiJ  for  purposes  of 
determining  status  as  an  applicable 
large  employer.  Specifically,  the  request 
for  comments  asked  about  the 
practicability  of  using  different 
definitions  for  different  purposes  (such 
as  for  determining  status  as  an 
applicable  largo  employer  versus 
determining  the  full-time  employ(;e 
status  of  a  new  employee);  and  whether 
other,  existing  legal  definitions  should 
be  f:onsidered  in  defining  a  seasonal 
worker  under  section  4980H  (such  as 
the  safe  harhor  for  seasonal  employees 
in  the  final  .sentence  of  §  1.10.5- 
ll(c)(2){iii)(C)). 

The  propo.sed  regulations  reserve  the 
definition  of  .seasonal  employee,  and 
provide  that,  as  set  forth  in  Notice 
2012-58,  employers  are  p(;rmitted, 
through  2014,  to  use  a  rea.sonable,  good 
faith  interpretation  of  the  term  seasonal 
employee  for  purposes  of  .section 
4980H.  It  is  not  a  rea.sonable  good  faith 
interpretation  of  the  term  seasonal 
employee  to  treat  an  employee  of  an 
educational  organization,  who  works 
during  the  active  portions  of  the 
academic  year,  as  a  sea.sonal  employee. 
The  Treasury  Department  and  the  IR.S 
contemplal*!  that  the  final  regulations 
may  add  to  the  definition  of  sea.sonal 
employee  a  specific  time  limit  in  the 
form  of  a  defined  period.  For  (?xam])le, 
the  limit  specified  in  the  current  safe 
harbor  for  treatment  as  a  seasonal 
employee  under  regulations  for  self- 
insured  medical  reimbursement  plans 
(see  final  .sentence  of  1.10.5- 
1  l(c)(2)(iii)(C))  could  be  adapted  to  the 
definition  of  s(^asonal  employee  in  the 
final  regulations  hy  prescribing,  in  the 
interest  of  simplicity  and  clarity,  a 
specific  time  limit  of  not  more  than  six 
months.  Comments  are  requested  on 
this  approach,  including  any  necessary 
modifications  for  purposes  of  .section 
4980H  and  any  alternative  approaches 
that  should  bo  considered. 

As  provided  in  Notice  2012-58,  in 
general,  an  employer  may  u.se  both  an 
initial  measurement  period  of  between 
three  and  12  months  (the  .same  as 
allowed  for  ongoing  employees)  and  an 
administrative  period  of  up  to  90  days 
for  variable  hour  and  seasonal 
employees.  However,  the  initial 
measurement  period  and  the 
administrative  period  combined  may 
not  extend  beyond  the  last* day  of  the 
first  calendar  month  beginning  on  or 
after  the  one-year  anniversary  of  the 
employee’s  start  date  (totaling,  at  most, 
13  months  and  a  fraction  of  a  month). 

If  the  employer  complies  with  these 
requirements,  no  asses.sable  payment 
under  section  498()H  will  be  due  with 
respect  to  the  variable  hour  or  seasonal 


employee  during  the  initial 
measurement  period  or  the 
administrative  period.  Note  that  an 
employee  or  related  individual  is  not 
considered  eligible  for  minimum 
essjmtial  coverage  under  the  employer’s 
plan  (and  therefore  may  be  eligible  for 
a  premium  tax  credit  or  cost-sharing 
reduction  through  an  Exchange)  during 
any  period  when  c:overage  is  not  offered, 
including  any  measurement  period  or 
admini.strative  period  prior  to  when 
coverage  takes  effect,  even  if  the 
employer  is  not  subject  to  an  asses.sable 
payment  for  this  period. 

During  the  initial  measurement 
period,  the  employer  measures  the 
liours  of  service  for  the  new  employee 
or  .seasonal  enqiloyee  and  determines 
whether  the  employee  was  employed  an 
avtirage  of  30  hours  of  service  per  week 
or  more  during  this  period.  The  stability 
period  for  that  employee  mu.st  be  the 
same  length  as  the  stability  period  for 
ongoing  employees.  As  in  the  ca.se  of  a 
standard  measurement  period,  if  an 
enq)loyee  is  determinecl  to  bo  a  full-time 
(!mj)loyee  during  the  initial 
measurement  period,  the  stability 
period  must  be  a  period  of  at  least  six 
cons(u:utive  calendar  months  that  is  no 
shortiT  in  duration  than  the  initial 
measurement  period  and  that  begins 
immediately  after  the  initial 
measurement  period  (and  any 
associated  administrative  [leriod). 

If  a  new  variable  hour  or  seasonal 
employee  is  determined  not  to  be  a  full¬ 
time  employee  during  the  initial 
measurement  period,  the  employer  is 
permitted  to  treat  the  employee  as  not 
a  full-time  employee  during  the  stability 
period  that  follows  the  initial 
measurement  period.  This  stability 
period  must  not  be  more  than  one 
month  longer  than  the  initial 
measurement  period  and.  as  explained 
henun,  must  not  exceed  the  remainder 
of  the  standard  measurement  period 
(plus  any  associated  administrative 
period)  in  which  the  initial 
measurement  period  ends.  In  the.se 
circumstances,  allowing  a  stability 
period  to  exceed  the  initial 
measurement  period  by  one  month  is 
intended  to  give  additional  flexibility  to 
employers  that  wish  to  u.se  a  12-month 
stability  period  for  new  variable  hour 
and  seasonal  employees  and  an 
administrative  period  that  exceeds  one 
month.  To  that  end,  such  an  employer 
could  u.se  an  11-month  initial 
measurement  period  (in  lieu  of  the  12- 
month  initial  measurement  period  that 
would  otherwise  be  required)  and  still 
comply  with  the  general  rule  that  the 
initial  measurement  period  and 
administrative  period  combined  may 
not  extend  beyond  the  last  day  of  the 
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first  ralendar  month  beginning  on  or 
after  the  one-year  anniversary  of  the 
employee’s  start  date. 

For  purposes  of  applying  the  look¬ 
back  measurement  method,  the 
proposed  riigulations  provide  that  an 
employee’s  .start  date  is  the  first  date  for 
which  the  employee  would  he  required 
to  be  credited  with  at  least  one  hour  of 
service  under  the  hours  of  service  rules. 
See  section  II.B.l.  of  this  preamble  for 
a  discussion  of  those  rules.  See  also 
section  I1.C.4.  of  this  preamble  for  a 
description  of  the  proposed  rules  on 
when  an  employee  who  has  experienced 
a  period  with  no  hours  of  service  is 
treated  as  a  newly  rehired  employee 
rather  than  as  a  continuing  employee. 

As  indicated,  this  rule  applies  solely  for 
purposes  of  determining  the  employee’s 
start  date  for  determining  ht)urs  of 
service  under  sec;tion  4980H,  and  not  for 
determining  the  beginning  of  an 
employment  relationship  for  any  other 
purpose  under  the  Code  or  other 
applicable  law. 

.1.  Change  in  Employment  Status 

The  proposed  regulations  address  the 
treatment  of  new  variable  or  seas{)nal 
employees  who  have  a  change  in 
employment  status  during  the  initial 
measurement  period  {for  example,  in 
the  case  of  a  new  variable  hour 
employee  who  is  pYomoted  during  the 
initial  mca.surement  period  to  a  position 
in  which  employees  are  reasonably 
expected  to  be  employed  on  average  .30 
hours  of  service  per  week).  The 
proposed  regulations  define  a  change  in 
employment  .status  as  a  material  change 
in  the  position  of  employment  or  other 
employment  status  that,  had  the 
employee  begun  employment  in  the 
new'  position  or  status,  would  have 
resulted  in  the  employee  being 
reasonably  expected  to  be  employed  on 
average  at  least  30  hours  of  service  per 
week.  The  proposed  regulations  provide 
that  a  new  variable  hour  or  seasonal 
employee  who  has  a  change  in 
employment  status  during  an  initial 
measurement  period  is  treated  as  a  full¬ 
time  employee  under  section  4980H  as 
of  the  first  day  of  the  fourth  month 
following  the  change  in  employment 
status  or,  if  earlier  and  the  employee 
averages  more  than  30  hours  of  service 
per  week  during  the  initial 
measurement  period,  the  first  day  of  the 
first  month  following  the  end  of  the 
initial  mea.surement  period  (including 
any  optional  admini.strative  period 
applicable  to  the  initial  measurement 
period).  The  change  in  employment 
status  rule  only  applies  to  new  variable 
hour  and  seasonal  employees.  A  change 
in  employment  status  for  an  ongoing 
employee  does  not  change  the 


employee’s  status  as  a  full-time 
employee  or  non  full-time  employee 
during  the  stability  period. 

4.  Emplovees  Kehired  After  Termination 
of  Employnnmt  or  Resuming  Service 
After  Other  Absein:e 

An  employee  might  w'ork  for  the  same 
applicable  large  employer  on  and  off 
during  different  periods.  For  exam{)le, 
an  employee’s  employment  could 
terminate  but  the  employee  could  later 
be  rehired  by  the  same  employer. 
Alternatively,  even  without  a 
termination  of  employment,  there  might 
be  a  continuous  period  during  which  an 
employee  is  not  credited  with  any  hours 
of  service  under  the  hours  of  service 
rules  described  in  these  proposed 
regulations  (for  example,  in  the  case  of 
a  period  of  unpaid  leave  of  absence). 
When  such  an  employee  is  rehired  or 
returns  from  unpaid  leave,  this  raises 
the  issue  of  whether  the  employee  may 
be  treated  as  a  new  employee.  A  number 
of  coinmenters  requested  clarification 
regarding  how  to  treat  rehired 
employees,  in  particular  whether 
employees  who  are  rehired  during  a 
measurement  period  are  treated  as  new' 
hires  or  whether  their  prior  service  must 
be  taken  into  account  in  determining 
their  status.  In  addition,  .several 
commenters  expressed  concern  that 
employers  might  terminate  an  employee 
w'ith  an  intent  to  later  rehire  that 
employee  in  order  to  delay  offering 
health  coverage  to  employees  working 
full-time. 

The  propo.sed  regulations  include 
rules  designed  to  prevent  tfiis  type  of 
period  without  credited  hours  of  servicf! 
from  inappropriately  restarting  an 
employee's  initial  measurement  pericjd, 
or  causing  the  employee  to  be  subject  to 
a  new  90-day  waiting  period  for  new 
full-time  employees.  For  example,  a 
variable  hour  employee  terminated  near 
the  end  of  his  or  her  initial 
measurement  period  and  then  rehired 
shortly  thereafter,  if  treated  again  as  a 
new  variable  hour  employee,  could  be 
left  out  of  coverage  for  an  entire  new 
initial  mea.surement  period  without 
resulting  in  4980H  liability. 

Under  the  proposed  regulations,  if  the 
period  for  which  no  hours  of  service  is 
credited  is  at  least  26  consecutive 
weeks,  an  employer  may  treat  an 
employee  who  has  an  hour  of  service 
after  that  period,  for  purposes  of 
determining  the  employee’s  status  as  a 
full-time  employee,  as  having 
terminated  employmenf  and  having 
been  rehired  as  a  new  employee  of  the 
employer.  The  employer  may  also 
choose  to  apply  a  rule  of  parity  for 
periods  of  less  than  26  weeks.  Under  the 
rule  of  parity,  an  employee  may  be 


treated  as  having  terminated 
employment  and  having  been  rohired  as 
a  new  emj)loyee  if  the  period  with  no 
credited  hours  of  .service  (of  less  than  26 
weeks)  is  at  least  four  weeks  long  and 
is  longer  than  the  employee’s  period  of 
employment  immediately  preceding 
that  period  with  no  credited  hours  of 
.service  (with  the  length  of  that  previous 
period  determined  with  application  to 
that  period  of  these  rules  governing 
employee  rehires  or  other  resumptions 
of  service).  For  example,  under  the 
optional  rule  of  parity  if  an  employee 
works  three  w'eeks  for  an  applicable 
large  employer,  terminates  employment, 
and  is  rehired  by  that  employer  ten 
weeks  after  terminating  employment, 
that  rehired  employee  is  treated  as  a 
new'  employee  because  the  ten-week 
period  w'ith  no  credited  hours  of  service 
is  longer  than  the  immediately 
preceding  three-week  period  of 
employment. 

Note  that  this  rule  applies  .solely  for 
purposes  of  determining  the  full-time 
employee  .status  for  employers  using  the 
look-back  measurement  method  and  not 
for  any  other  purpose  under  the  Code  or 
other  applicable  law  (including  for 
determining  status  as  an  applicable 
large  employer  and  for  applying  the  90- 
day  waiting  period  limitation  under 
section  2708  of  the  Affordable  Care  Act). 

For  an  employee  who  is  treated  as  a 
continuing  employee  (as  opposed  to  an 
employee  who  is  treated  as  terminated 
and  rehired),  the  measurement  and 
stability  period  that  would  have  applied 
to  the  employee  had  the  employee  not 
experienced  the  period  of  no  credited 
hours  of  service  would  continue  to 
apply  uj)on  the  employee’s  resumption 
of  service.  For  example,  if  the 
continuing  employee  returns  during  a 
stability  period  in  which  the  employee 
is  treated  as  a  full-time  employee,  the 
employee  is  treated  as  a  full-time 
employee  upon  return  and  through  the 
end  of  that  .stability  period.  For  this 
purpose,  the  proposed  regulations 
provide  that  a  continuing  employee 
treated  as  a  full-time  employee  will  be 
treated  as  offered  coverage  upon 
resumption  of  .services  if  the  employee 
is  offered  coverage  as  of  the  first  day 
that  employee  is  credited  with  an  hour 
of  service,  or,  if  later,  as  soon  as 
admini.stratively  practicable. 

The  proposed  regulations  propose  a 
method  for  averaging  hours  when 
applying  the  look-back  measurement 
method  to  measurement  periods  that 
include  special  unpaid  leave.  This 
method  applies  only  to  an  employee 
treated  as  a  continuing  employee  upon 
the  resumption  of  services,  and  not  to 
an  employee  treated  as  terminated  and 
rehired.  For  this  purpo.se,  special 
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unpaid  leave  refers  to  a  period  of 
unpaid  leave  subject  to  the  Family  and 
Medical  Leave  Act  of  1903  (FMLA), 

Public  Law  103-3,  20  D.S.C.  2B01  et 
saq..  unpaid  leave  subjet:!  to  the 
Uniformed  Services  Employment  and 
Reemployment  Rights  Act  of  1994 
(USERRA),  Public  Law  103-3.53,  3» 

U.S.C.  4301  et  se(].,  and  unpaid  leave  on 
account  of  jury  duty. 

Under  this  proptKsed  averaging 
method,  the  employer  determines  the 
averag<;  hours  of  service  per  wecsk  for 
the  employee  during  the  m»;asurement 
j)eriod  excluding  special  unpaid  leave 
period  and  uses  that  average  as  the 
average  for  the  entire  measurement 
period.  Alternatively,  the  employer  may 
choose  to  treat  employees  as  credited 
with  hours  of  service  for  special  unpaid 
leave  at  a  rate  equal  to  the  average; 
weekly  rate  at  which  tire  employee  was 
cri;dited  with  hours  of  service  during 
the  weeks  in  the  measurement  period 
that  are  not  special  unpaid  leave. 

Additional  requirements  apply  to 
employment  break  periods  for 
employees  of  an  educational 
organization  (meaning  an  organization 
described  in  §  1.170A-9(c)(l),  w'hether 
or  not  described  in  section  5()l{c)(3)  and 
exempt  under  section  501  (a),  and  an 
(;ducational  organization  owmed, 
controlled,  or  operated  by  a  governm(;nt 
entity  (as  defined  in  §  54.498011- 
l(a)(20)).  For  this  purpose,  an 
employment  break  period  is  a  period  of 
at  least  four  consecutive  weeks 
(disregarding  spec.ial  uni)aid  leave) 
during  which  an  employ(;e  is  not 
credited  wdth  an  hour  of  service.  As 
noted  above,  educational  organizations 
are  different  than  other  workplaces 
because  they  typically  function  on  the 
basis  of  an  academic  year,  which 
involves  various  extended  periods  in 
which  the  organization  is  not  in  se.ssion 
or  is  engag(;d  in  onlv  limited  classroom 
activities.  The  proposed  regulations 
provide  that  the  educational 
organization  must  apply  one  of  the 
methods  in  the  preceding  paragraph  to 
employment  break  periods  related  to  or 
arising  out  of  non-working  w'eeks  or 
months  under  the  ac  ademic  cal(;ndar. 
Accordingly,  the  educational 
organization  must  either  determine;  the 
average  hours  of  service  per  we(;k  for 
the  employee  during  the  measurement 
period  excluding  the  employment  break 
period  and  use  that  average  as  the 
average  for  the  entire  measurement 
period,  or  treat  employees  as  credited 
with  hours  of  service  for  tin; 
enqeloyment  break  period  at  a  rate  equal 
to  the  average  w'eekly  rate  at  w'hich  the 
emplovee  w'as  credited  with  hours  of 
.service  during  the  weeks  in  the; 
measurement  period  that  are  not  part  of 


an  employment  break  period.  However, 
the  educational  organization  is  not 
required  to  credit  an  eqiployee  in  any 
calendar  year  with  more  than  501  hours 
of  service  for  any  employment  break 
period  (although  this  501-hour  limit 
does  not  apply  to,  or  take  into  account, 
hours  of  service  required  to  be  credited 
for  special  unpaid  leave).  The  rules 
governing  employment  break  period  for 
educational  organizations  apply  only  to 
an  employee  treated  as  a  continuing 
employee  upon  the  resumption  of 
services,  and  not  to  an  employee  treated 
as  terminated  and  rehired. 

Tin;  'I’reasury  Department  and  the  IRS 
are  considering  whether  final 
regulations  should  extend  the 
employment  break  period  rules 
d(;scribed  in  tbe  preceding  paragraych  to 
all  emjjloyers  (not  only  educational 
organizations)  and  retjuest  comments. 
Any  sucb  extension  of  tbe  ride  woidd 
not  take  effect  yirior  to  2015.  Comments 
are  invited  in  particular  on  how  the 
{proposed  averaging  methods  should 
ap{)ly  to  emj)loyment  break  yieriods  or 
other  periods  of  absence,  how  the 
proyiosed  ayiproach  woidd  affect 
emjiloyees  anti  employers,  and  whether 
the  proposed  treatment  of  employment 
break  periods  w'ould  be  ayiprojiriate. 

The  proposed  regulations  also  contain 
an  anti-abuse  rule  to  address  practices 
that  have  the  effect  of  circumventing  or 
maniyndating  the  ayiplication  of  the 
eni|)loyee  rehire  rules. 

5.  New  Short-Term  Emjiloyees 

Notice  2012-58  requested  comments 
on  the  application  of  .section  4980H  to 
emjiloyees  hired  for  short-t(;rm  periods 
but  ex{)ei;ted  to  be  (;mployed  on  average 
30  hours  of  service  yier  week  or  more  for 
the  duration  of  the  short-term 
emjiloyment.  Section  4980H  would  not 
apyily  to  full-time  emjiloyees  employed 
for  three  months  or  less  because,  if  the 
ajiplicable  large  employer  rnemher  w(;re 
otherwisi;  offering  coverage,  the  section 
498011  a.ss(;ssable  payment  W'ould  not 
applv  to  a  failure  to  offer  coverage 
during  that  period.  How'ever,  .section 
4980H  issues  may  arise  for  short-term 
enqiloyment  exceeding  three  months. 

.Some  comments  were  n;ceived 
r(;(yuesting  special  rides  for  determining 
the  full-time  emyiloyee  status  of  short¬ 
term  employees.  The  Treasury 
Department  and  the  IR.S  have  been 
concerned  that  the  potential  for  abuse 
and  manipulation  of  any  syiecial  rules 
addressing  short-term  emydovees  might 
outweigh  the  considerations  of  avoiding 
churning  and  inefficiency  as.sociated 
with  offering  coverage  to  employees 
whose  employment  is  anticipated  to 
last,  for  examyile,  no  more  than  four  or 
five  months.  Uommenters  that_wi.sh  to 


submit  additional  comments  on  whether 
any  syiecial  rules  would  be  ayipropriate 
with  respect  to  short-term  employees, 
and  if  so,  whether  there  are  any 
miithods  that  could  be  used  to 
determine  the  full-time  status  of  these 
emjiloyees  that  are  consistent  with  the 
yirovisions  of  section  4980H,  are 
reque.sted  to  take  these  concerns  into 
account. 

H.  New  Employees  Hired  Into  High- 
Turnover  Positions 

Notice  2012-58  also  requested 
comments  on  the  application  of  section 
498011  to  new  hires  of  full-time 
emyiloyees  in  high-turnover  positions. 

An  emyiloyer  that  otherwise  offers 
i;overage  is  not  subject  to  a  .section 
4980H  assessable  yiayment  with  respect 
to  an  emyiloyee  whose  employment 
terminates  within  three  months  of  the 
emyiloyee’s  start  date.  However,  some 
commenters  raised  concerns  that 
emyiloyers  with  employees  working  full¬ 
time  in  typically  high-turnover 
positions  who,  because  of  the  high 
turnover,  have  a  high  jirobability  of  not 
being  employed  for  the  entire 
measurement  period  (for  examjile, 
emydoyces,  a  significant  ymrtion  of 
whom  are  exyiected  to  remain  employed 
for  more  than  three  months,  but  not 
more  than  six  months)  will  be  required 
to  offer  i;overag(;  for  only  a  relatively 
brief  period  of  time  for  a  significant 
portion  of  the  high-turnover  employees. 

rhi;  proposed  regulations  do  not 
contain  special  rules  for  high-turnover 
positions  for  several  reasons.  As  noted 
by  comments  in  response  to  Notice 
2012-58,  "high-turnover”  is  a  category 
that  W'ould  require  a  complex  definition 
(for  example,  how  to  define  classes  of 
emplovees  and  how'  much  turnover  of 
employment  would  be  required  over 
w'hat  period)  and  that  could  be  subject 
to  manipulation.  In  addition,  any 
special  treatment  that  is  provided  for 
(imployees  hired  into  a  high-turnover 
position  i.ould  provide  an  incentive  for 
employers  to  terminate  employees  to 
ensure  that  the  position  remains  a  high- 
turnover  position  under  w'hatever 
standard  was  u.sed  to  make  that 
determination.  Commenters  w'ho  wish 
to  provide  additional  comments  on  this 
issue  are  r(;quest(;d  to  address  the 
concerns  identified  in  this  paragraph. 

D.  Temporary  Staffing  Agencies 

1.  Application  of  Rules  to  Temporary 
.Staffing  Agencies 

'I'he  'freasurv  Department  and  the  IRS 
recognize  that  the  application  of  .section 
498011  may  be  particularly  challenging 
for  temporary  staffing  agencies  beiiause 
of  the  distinctive  nature  of  their 
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employees’  work  schedules.  In 
particular,  several  commenters 
(li.scu.ssed  the  challenges  involved  in 
applying  the  look-hack  measurement 
method  to  emphjyees  of  temporary 
staffing  agencies.  It  is  anticipated  that 
many  new  employees  of  temporary 
staffing  agencies  will  be  variable  hour 
employees  under  the  rules  in  these 
proposed  regulations  because,  based  on 
the  facts  and  circumstances,  their 
pt^riods  of  emjrloyment  at  30  or  more 
hours  per  week  are  reasonably  expected 
to  he  of  limited  duration  with  the 
potential  for  significant  gaps  between 
assignments,  and  there  is  often 
considerable  uncertainty  as  to  the 
likelihood  and  duration  of  a.ssignments 
and  as  to  whether  an  individual  will 
accept  any  given  assignment  and  will 
continue  in  it.  For  in.stance,  as 
illustrated  in  Example  12  in 
S  .‘i4. 49801  l-3(c)(.'j)  of  the  proposed 
regulations,  if  an  individual  hired  by  a 
temporary  staffing  agency  as  its 
common  law  employee  can  he  expected 
to  he  offered  one  or  more  assignments 
w'ith  different  clients  each  generally 
la.sting  no  more  than  two  or  thn;c 
months,  and  if  the  agency  can  expect 
the  clients  to  have  different  recjuests 
with  respect  to  hours  of  service  (some 
above  and  some  below  30  hours  of 
serv'ice  per  week)  and  for  there  to  be 
gaps  of  time  between  assignments 
during  which  the  employee  is  not 
requested  to  provide  services,  then  the 
employee  generally  would  be  a  variable- 
hour  employee.  For  these  and  other 
reasons,  it  often  cannot  be  determined 
that  the  employees  are  reasonably 
expected  to  be  employed  on  average  at 
least  30  hours  per  week  over  the  initial 
measurement  period. 

Some  commenters  have  suggested 
that,  in  view  of  the  structure  of  the 
employment  relationship,  employees  of 
temporary  staffing  agencies  should  be 
deemed  to  be  variable  hour  employees, 
or  at  lea.st  that  a  presumption  of  status 
as  a  variable  hour  employee  be 
established  in  the  regulations.  While,  as 
noted,  the  Treasury  Department  and  the 
IRS  agree  that  many  employees  of 
temporary  staffing  agencies  will  likely 
be  variable  hour  employees,  we  do  not 
anticipate  that  all  employees  of  a 
temporary  staffing  agency  are  inherently 
variable  hour  employees  (especially 
employees  on  longer-term  assignments 
with  predictable  requests  for  hours  of 
service,  as  may  be  the  case,  for  example, 
with  particularly  high-skilled  tejchnical 
or  professional  workers).  In  addition, 
the  Treasury  Department  and  the  IRS 
are  concerned  that  such  a  conclusion  or 
presumption  could  lead  employers  to 
purport  to  use  temporary  staffing 


agencies  (or  other  .staffing  agencies  that 
may  attempt  to  fit  within  such  a 
presumption)  in  situations  in  which  the 
employer  "client”  is  the  individual’s 
common  law  employer  and  the  .staffing 
agency  is  inserted  solely  in  an  atl(;mpl 
to  avoid  aj)plication  of  se(;tion  4980H. 

For  the.se  reasons,  comments  are 
invited  on  whether  and,  if  .so,  how'  a 
special  safe  harbor  or  presumption 
should  or  could  b(!  developed  with 
respect  to  the  variable  hour  employee 
cla.ssification  of  the  common  law' 
employees  of  temporary  staffing 
agencies  that  would  contain  restrictions 
nr  safeguards  intended  to  address  th(!se 
concerns  w'hile  still  providing  u.seful 
guidance  for  employers  and  employees 
in  this  industry.  More  generally,  further 
coinnnmts  are  invited  on  W'hetiier 
special  rules  for  identifying  full-time 
employees  or  any  other  issues  relating 
to  section  4980H  may  be  necessary  in 
the  case  of  temporary  staffing  ageiu;ies, 
espetaally  in  light  of  the  employment 
break  period  rules  proposed  in  these 
regulations. 

For  purpo.ses  of  this  di.scussion,  a 
temporary  staffing  agency  refers  only  to 
an  entity  that  is  the  common  law 
employer  of  the  individual  that  is 
providing  services  to  a  client  of  the 
temporary  staffing  agency.  For  an 
illustration  of  the  facts  and 
circumstances  under  which  a  temporary 
staffing  agency  (rather  than  its  client)  is 
the  individual’s  common  law  ernploycr, 
■see  Rev.  Rul.  70-630  (1970-2  CB  229). 

In  considering  any  requests  for  special 
consideration  for  temporary  staffing 
agencies  or  other  staffing  agencies,  the 
Treasury  Department  and  the  IRS  will 
take  into  account  the  factual  nature  of 
the  common  law  analysis  in 
determining  who  is  the  common  law 
employer  of  the  workers  providing  the 
services  and  the  potential  implications 
for  other  Code  sections,  including 
employment  tax  liability  provisions,  for 
which  the  determination  of  common 
law  employer  status  is  necessary.  See 
S  601 .601  (d)(2). 

2.  Separation  From  .Service  and 
Employment  Break  Period  Rules 

Commenters  have  also  noted  that, 
becau.se  of  the  intermittent  nature  of 
temporary  .staffing  agency  assignments, 
including  employees’  ability  to  accept 
or  decline  such  assignments  and  the  fact 
that  .some  individuals  are  on  multiple 
temporary  staffing  agencies’  li.sts  of 
potential  workers,  a  temporary  staffing 
agency  may  not  be  able  in  all  cases  to 
readily  determine  the  date  on  which  the 
individual  separated  from  .service  as  an 
employee  of  the  agency.  For  instance,  an 
individual  may  remain  on  an  agency’s 
list  of  potential  workers  even  after  the 


individual  has  decided  (without 
necessarily  informing  the  agency)  not  to 
take  any  further  assignments  from  that 
agency.  The  Treasury  Department  and 
the  IRS  request  comments  on  particular 
situations  involving  temporary  staffing 
agencies  that  the.se  proposed  rules  fail  to 
address  and  on  whether  special 
consideration  may  be  needed. 

3.  Anti-Abuse  Rules 

The  Treasury  Department  and  the  IRS 
are  aware  of  various  strurlures  being 
considered  under  w'hich  employers 
might  use  temporary  staffing  agencies 
(or  other  staffing  agencies)  purporting  to 
he  the  common  law  employer  to  evade 
application  of  section  49H()H.  In  one 
structure,  the  employer  (referred  to  in 
this  section  as  the  ‘‘client’’)  would 
purport  to  employ  its  employees  for 
oidy  part  of  a  w’eek,  such  as  20  hours, 
and  then  to  hire  those  same  individuals 
through  a  temporary  staffing  agency  (or 
other  staffing  agency)  for  the  remaining 
hours  of  the  week,  thereby  resulting  in 
neither  the  "client”  employer  nor  the 
temi)orary  staffing  agency  or  other 
staffing  agency  appearing  to  employ  the 
individual  as  a  full-time  employee.  In 
another  structure,  one  temporary 
staffing  agency  (or  other  staffing  agency) 
would  purport  to  employ  an  individual 
and  supply  the  individual  as  a  worker 
to  a  client  for  only  part  of  a  week,  such 
as  20  hours,  while  a  second  temporary 
staffing  agency  or  other  staffing  agency 
would  purport  to  employ  the  same 
individual  and  supply  that  individual  as 
a  worker  to  the  same  client  for  the 
remainder  of  the  week,  thereby  resulting 
in  neither  the  temporary  staffing 
agencies  or  the  other  staffing  agencies, 
nor  the  client,  appearing  to  employ  the 
individual  as  a  full-time  employee.  The 
Treasury  Department  and  the  IRS 
anticipate  that  only  in  rare 
circumstances,  if  ever,  would  the 
“client”  under  these  fact  patterns  not 
employ  the  individual  under  the 
common  law  standard  as  a  full-time 
employee.  Rather,  the  Treasury 
Department  and  the  IRS  believe  that  the 
primary  purpose  of  using  such  an 
arrangement  would  be  to  avoid  the 
application  of  section  4980H. 

It  is  anticipated  that  the  final 
regulations  will  contain  an  anti-abuse 
rule  to  address  the  situations  described 
in  this  section  of  the  preamble.  Under 
that  anticipated  rule,  if  an  individual 
performs  services  as  an  employee  of  an 
employer,  and  also  performs  tbe  same  or 
similar  services  for  that  employer  in  the 
individual’s  purported  employment  at  a 
temporary  staffing  agency  or  other 
staffing  agency  of  which  the  employer  is 
a  client,  then  all  the  hours  of  service  are 
attributed  to  the  employer  for  purposes 
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of  applying  section  4980H.  Similarly,  to 
the  extent  an  individual  performs  the 
same;  or  similar  services  for  the  same 
client  of  two  or  more  temporary  staffing 
agencies  or  other  .staffing  agencies,  it  is 
anticipated  that  all  hours  of  service  for 
that  client  are  attributed  to  the  client,  if 
the  client  is  the  common  law  employer, 
or,  if  not,  one  of  the  temporary  staffing 
agencies  (or  other  staffing  agencies)  that 
purports  to  employ  the  individual  with 
respect  to  services  performed  for  that 
client. 

III.  Compliance  With  Section  498011 — In 
General 

A.  No  Aggregation  in  Determining 
Liability  of  an  Applicable  Large 
Employ^er  Member 

The  propo.sed  regulations  address  the 
af)plication  of  section  4980H  to  an 
applicable  large  employer  member.  As 
noted  in  section  LA. 2.  of  this  preamble, 
under  section  4980H{c)(2),  the 
determination  of  applicable  large 
employer  status  is  made  on  a  controlled 
group  basis  applying  the  aggregation 
rules  under  section  414(b),  (c),  (m),  and 
(o).  Section  4980H(c)(2)(D)  provides 
that,  in  calculating  the  liability  under 
section  498()H(a),  the  applicable  large 
employer,  as  determined  applying  these 
same  aggregation  rules,  is  permitted  one 
reduction  of  30  fidl-time  employees, 
and  that  the  reduction  must  be  allocated 
ratably  among  the  members  of  the 
applicable  large  employer  based  on  each 
member’s  number  of  full-time 
employees. 

The  proposed  regulations  provide 
that,  although  applicable  large  employer 
status  and  the  30-employee  reduction  is 
determined  on  an  aggregated  basis,  the 
determination  of  whether  an  employer 
is  subject  to  an  assessable  payment  and 
the  amount  of  any  .such  payment  is 
determined  on  a  member-by-member 
basis.  Therefore,  the  liability  for,  and 
the  amount  of,  any  assessable  payment 
under  section  4980H  is  computed  and 
assessed  separately  for  each  applicable 
large  employer  member,  taking  into 
account  that  member’s  offer  of  coverage 
(or  lack  thereof)  and  ba.sed  on  that 
member’s  number  of  full-time 
employees.  P’or  example,  if  a  parent 
corporation  owns  100  percent  of  all 
classes  of  stock  of  20  subsidiary 
corporations,  and  the  controlled  group 
is  an  applicable  large  employer,  each  of 
the  21  members  of  this  controlled  group 
(the  parent  corporation  plus  20 
subsidiary  corporations)  is  considered 
separately  in  computing  and  assessing  a 
section  4980H  payment.  In  addition, 
each  of  the  21  group  members  is  liable 
only  for  its  .separate  section  4980H 
assessable  payment. 


B.  Certification  of  Payment  of  Subsidy 

Under  .section  4980U,  an  applicable 
large  employer  member  is  subject  to  an 
as.se.s.sable  payment  if  at  least  one  full¬ 
time  employee  of  that  member  has  been 
certified  to  the  member  under  section 
1411  of  the  Affordable  Care  Act  as 
having  enrolled  in  a  qualified  health 
plan  with  respect  to  which  a  premium 
tax  credit  is  allowed  or  paid.  Section 
1411(a)  of  the  Affordable  Care  Act  gives 
the  Secretary  of  Health  and  Human 
Services  the  authority  to  determine 
whether  individuals  are  eligible  to 
enroll  in  qualified  health  plans  through 
the  Exchange  and  whether  they  are 
eligible  for  a  premium  tax  credit.  It  is 
anticipated  that,  in  upcoming 
regulations  to  be  proposed  under 
section  1411(a)  of  the  Affordable  Care 
Act,  the  Department  of  Health  and 
Human  Services  (HHS)  will  establish  a 
process  under  which  employees  who 
have  enrolled  for  a  month  in  a  qualified 
health  plan  with  respect  to  which  an 
applicable  premium  tax  credit  or  cost¬ 
sharing  reduction  is  allowed  or  paid 
with  respect  to  the  employee  will  be 
certified  to  the  employer  and  that, 
pursuant  to  the  proposed  regulations, 
the  certification  to  the  employer  will 
consist  of  methods  adopted  by  the  IRS 
to  provide  this  information  to  an 
employer  as  part  of  its  determination  of 
liahility  under  .section  4980H.  Existing 
HHS  regulations  also  provide  for  a 
separate  process  for  notification  of 
employers. 

IV.  Compliance  With  Section  4980Hla) 
A.  In  Ceneral 

Section  4980H(a)  provides  that  an 
applicable  large  employer  is  liable  for 
an  assessable  payment  under  section 
4980H(a)  if,  for  any  month,  any  full-time 
employee  is  certified  to  receive  an 
applicable  premium  tax  credit  (section 
498()H(c)(3))  or  cost-sharing  reduction 
and  the  applicable  large  employer  fails 
to  offer  its  full-time  employees  (and 
their  dependents)  the  opportunity  to 
enroll  in  minimum  essential  coverage 
(MEC)  (as  defined  in  section  ,'i000A(f)) 
under  an  eligible  employer-sponsored 
plan.  If  an  employer  offers  MEC  under 
an  eligible  employer-sponsored  plan  to 
its  full-time  employees  (and  their 
dependents),  it  will  not  be  subject  to  the 
penalty  under  section  498()H(a),~ 
regardless  of  whether  the  coverage  it 
offers  is  affordable  to  the  employees  or 
provides  minimum  value.  For  any 
calendar  month,  an  applicable  large 
employer  member  may  be  liable  for  an 
assessable  payment  under  section 
4980H(a)  or  under  section  498()H(b),  but 
cannot  be  liable  under  both  section 


498nH(a)  and  section  4980H(b)  for  the 
same  calendar  month. 

B.  Offer  of  Coverage  to  the  Employee 
and  the  Employee’s  Dependents 

Under  .section  4980H(a),  an  applicable 
large  employer  member  is  subject  to  an 
assessable  payment  if  the  member  fails 
to  offer  its  full-time  employees  (and 
their  dependents)  the  opportunity  to 
enroll  in  MEC  under  an  eligible 
employer-sponsored  plan  and  any  full¬ 
time  employee  receives  a  premium  tax 
credit  or  cost-sharing  reduction. 
Comrnenters  have  asked  whether 
coverage  must  be  offered  to  the 
employee’s  dependents,  and  if  so,  to 
which  individuals  the  term 
“dependents”  refers.  Some  comrnenters 
argued  that  an  offer  of  dependent 
coverage  is  not  required  under  section 
498011  because  the  statutory  reference  to 
dependents  is  in  parentheses,  and 
others  noted  that  the  liability  under 
section  498()H  is  triggered  only  by  a  full¬ 
time  employee  receiving  a  premium  tax  * 
credit  (regardless  of  whether  any 
dependents  are  eligible  for,  or  receive,  a 
premium  tax  credit). 

The  fundamental  rules  of  statutory 
construction  provide  that  effect  must  be 
given,  to  the  extent  possible,  to  every 
word,  clause  and  .sentence.  See  2 A 
Sutherland  Statutory  Construction  46:0 
(7th  ed.  2007).  Applying  these 
principles  to  the  words  “employees 
(and  their  dependents),”  the  language 
cannot  he  construed  to  mean  only 
employees.  To  accept  the  comrnenters’ 
argument  that  the  statute  requires  an 
offer  of  coverage  only  to  full-time 
employees  would  rerjuire  ignoring  the 
words  “and  their  dependents”  in  their 
entirety.  Accordingly,  the  propo.sed 
regulations  provide  that  the  words  “and 
their  dependents”  in  section  4980H 
refer  to  an  offer  of  coverage  to 
dependents. 

Section  4980H  does  not  contain  a 
statutory  definition  of  the  term 
dependents  for  purposes  of  the 
references  to  dependents  in  section 
4980H(a)  and  (h).  The  propo.sed 
regulations  define  an  employee’s 
dependents  for  purpo.ses  of  section 
4980H  as  an  employee’s  child  (as 
defined  in  section  152(f)(1))  who  is 
under  26  years  of  age.  A  child  attains 
age  26  on  the  26th  anniversary  of  the 
date  the  child  was  'oorn.  For  example,  a 
child  born  on  April  10,  1986  attained 
age  26  on  April  10,  2012.  Employers 
may  rely  on  employees’  repre.sentations 
concerning  the  identity  and  ages  of  the 
employees’  children.  The  term 
dependents,  as  defined  in  these 
proposed  regulations  for  purposes  of 
.section  4980H,  does  not  include  any 
individual  other  than  children  as 
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described  in  this  paragraph  of  the 
preamble,  including  an  employee’s 
spouse.  Thus,  an  offer  of  coverage  to  an 
employee’s  spouse  is  not  required  for 
purposes  of  section  4980H  because 
section  4980H  refers  only  to  dependents 
(and  not  spouses).  This  definition  of 
dependents  applies  only  for  purposes  of 
section  4980H  and  does  not  apply  for 
purposes  of  any  other  section  of  the 
Code.  But  see  .section  IX. F.  of  the 
preamble  for  transition  relief  with 
respect  to  the  requirement  to  offer 
coverage  to  dependents. 

C.  Offer  of  Coverage 
1.  In  General 

For  an  employee  to  he  treated  as 
having  been  offered  coverage  for  a 
month  (or  any  day  in  that  month),  the 
coverage  offered,  if  accepted,  must  he 
applicable  for  that  month  (or  that  day). 
The.se  regulations  clarify  that  if  an 
applicable  large  employer  member  fails 
to  offer  coverage  to  a  full-time  employee 
for  any  day  of  a  calendar  month  during 
which  the  employee  was  employed  by 
the  employer,  the  employee  is  treated  as 
not  being  offered  coverage  during  that 
entire  month.  However,  in  a  calendar 
month  when  a  full-time  employee 
terminates  employment,  if  the  employee 
would  have  been  offered  coverage  for 
the  entire  month  if  the  employee  had 
been  employed  for  the  entire  month,  the 
employee  is  treated  as  having  been 
offered  coverage  during  that  month. 

^leveral  commenters  requested 
clarification  of  what  an  employer  would 
be  required  to  provide  to  adequately 
demonstrate  that  it  had  offered  coverage 
to  an  employee.  These  regulations  do 
not  propose  any  new  specific  rules  for 
demonstrating  that  an  offer  of  coverage 
was  made.  The  oflierwise  generally 
applicable  .substantiation  and 
recordkeeping  requirements  in  section 
6001  would  apply,  including  Rev.  Froc. 
98-2.'5  (1998-1  CB  689),  (see 
§  601 .601  (d)(2)(ii)(h)  of  this  chapter).  In 
addition,  the  provision  of  the  offer 
generally  could  be  made  electronically. 
Section  1.401(a)-21  provides  a  .safe 
harbor  method  for  use  of  electronic 
media.  See  also  Notice  99-1  (1999-1  (]B 
269). 

However,  these  regulations  provide 
that  if  an  employee  has  not  been  offered 
an  effective  opportunity  to  accept 
coverage,  the  employee  will  not  be 
treated  as  having  beien  offered  the 
coverage  for  purposes  of  section  4980H. 
The  employee  must  also  have  an 
effective  opportunity  to  decline  an  offer 
of  coverage  that  is  not  minimum  value 
coverage  or  that  is  not  affordable.  Thus, 
an  employer  may  not  render  an 
employee  ineligible  for  a  premium  tax 


credit  by  providing  an  employee  with 
mandatory  coverage  (that  is,  coverage 
which  the  employee  is  not  offered  an 
effective  opportunity  to  decline)  that 
does  not  meet  minimum  value.  For  an 
analogous  provision  relating  to  the 
effective  opportunity  to  participate  (or 
refu.se  participation)  in  an  employee 
benefit  arrangement,  see  §  1.4()l(k)- 
l(e)(2)(ii). 

2.  Offer  of  Coverage  in  the  Case  of 
Nonpayment  or  Late  Payment  of 
Premiums 

.Some  commenters  noted  that  in 
certain  instances  the  employee  share  of 
the  premium  is  not  collected  through 
withholding  from  the  employee’s  .salary 
but  instead  is  billed  to  the  employee. 
This  may  arise,  for  example,  with 
respect  to  tipped  employees,  and  may 
apply  with  respect  to  employees  who 
were  full-time  employees  during  a 
measurement  period  but  who  work  very 
few  hours  during  the  corresponding 
stability  period.  The.se  commenters 
stated  that  in  some  instances  employees 
do  not  pay  their  share  of  the  premium 
on  a  timely  basis  and  requested 
guidance  on  whether  the  employer 
would  still  he  required  to  continue  to 
provide  coverage  to  those  employees  to 
avoid  potential  liability  under  section 
4980H.  The  propo.sed  regulations 
provide  that,  if  an  employee  enrolls  in 
coverage  hut  fails  to  pay  the  employee’s 
share  of  the  premium  on  a  timely  basis, 
the  employer  is  not  required  to  provide 
coverage  for  the  period  for  which  the 
premium  is  not  timely  paid,  and  that 
employer  is  treated  as  having  offered 
that  employee  coverage  for  the 
remainder  of  the  coverage  period 
(typically  the  remainder  of  the  plan 
year)  for  purposes  of  section  4980H.  The 
regulations  generally  adopt  the 
provisions  applicable  for  purposes  of 
payment  for  COBRA  continuation 
coverage  under  Q&A-.'i  of  ^  .')4.4980B-8, 
which  generally  provides  a  .3()-day  grace 
period  for  payment  and  also  provides 
rules  with  respect  to  timely  jiayments 
that  are  not  significantly  less  than  the 
amount  required  to  be  paid  and  for 
responding  to  requests  by  health  care 
providers  for  confirmation  of  coverage 
during  the  grace  period. 

D.  Section  4980H(a)  Relief  for  F’ailure 
To  Offer  Coverage  to  a  Limited  Number 
of  Full-time  Employees 

Section  498()H(a)  liability  is 
predicated  on  an  applicable  large 
employer  member  failing  to  offer  its 
full-time  employees  (and  their 
dependents)  the  opportunity  to  enroll  in 
minimum  es.sential  coverage  under  an 
employer-spon.sored  plan.  If  S(;ction 
4980H(a)  liability  is  triggered,  the 


amount  of  the  assessable  payment  is 
determined  by  reference  to  a  member’s 
total  number  of  full-time  employees 
(including  full-time  employees  offered 
employer-sponsored  coverage).  The 
Treasury  Department  and  the  IRS 
contemplate  that  the  assessable  payment 
should  not  apply  in  the  case  of  a 
member  that  intends  to  offer  coverage  to 
all  its  full-time  employees,  but  fails  to 
offer  coverage  with  respect  to  a  few  full¬ 
time  employees.  Notice  2011-36 
initially  addre.ssed  this  issue  by 
indicating  that  the  Treasury  Department 
and  the  IRS  were  contemplating 
providing  in  the  proposed  regulations 
that  an  employer  offering  coverage  to 
all,  or  substantially  all,  of  its  full-time 
employees  would  not  be  subject  to.a 
section  4980H(a)  assessable  payment, 
(iommenters  generally  welcomed  the 
j)rospect  of  some  flexibility  or  margin  in 
lieu  of  an  ab.solute  standard  that  the 
employer  offer  coverage  to  all  full-time 
employees  (and  their  dependents). 

Many  comments  supported  a 
“substantially  all’’  standard,  but  many 
requested  that  the  regulations  prescribe 
a  more  definitive  rule,  specifying  a 
particular  percentage  of  full-time 
employees  and  their  dependents  (with 
comments  suggesting  various 
percentages)  who  need  not  be  offered 
coverage  for  this  purpose. 

After  further  study  and  considtiration 
of  the  comments,  the  Treasury 
Department  and  the  IRS  believe  that 
they  should  exercise  their 
administrative  authority  to  allow 
ret:ognition  of  a  margin  of  error 
consistent  with  an  intent  to  recognize 
the  po.ssibility  of  inadvertent  errors 
together  with  the  specificity  and 
admini.strability  of  a  specific  percentage, 
and  therefore  have  concluded  that  a 
cdear  and  definitive  9.‘i  percent  standard 
would  be  an  admini.strable  and 
appropriate  interpretation  of  the 
statutory  provision.  Accordingly,  the 
proposed  regulations  provide  that  an 
applicable  large  employer  member  will 
be  treated  as  offering  coverage  to  its  full¬ 
time  employees  (and  their  dependents) 
for  a  calendar  month  if,  for  that  month, 
it  offers  coverage  to  all  but  five  percent 
or,  if  greater,  five  of  its  full-time 
employees  (provided  that  an  employee 
is  treated  as  having  been  offered 
coverage  only  if  the  employer  also 
offered  coverage  to  that  employee’s 
dependents).  The  alternative  margin  of 
five  full-time  employees  (and  their 
dep(mdents),  if  greater  than  five  percent 
of  full-time  employees  (and  their 
dependents),  is  designed  to 
accommodate  relatively  small 
applic:able  large  employer  members 
becau.se  a  failure  to  offer  coverage  to  a 
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handful  of  full-time  employees  (and 
(heir  dependents)  might  exceixl  five 
percent  of  the  applicahle  larg(M:mployer 
member’s  full-time  employees.  This 
relief  applies  to  a  failure  to  offer 
coverage  to  the  specified  number  or 
perccmtago  of  employefis  (and  their 
dependents),  regardless  of  whether  the 
failure  to  offer  was  inativertent. 

h.  Application  of  the  Section 
4?)H0H(c)(2)(D)  .lO-Employee  Reduction 

Section  4980H(c)(2)(I))(i)  provides 
that  the  number  of  individuals 
employed  by  an  applicable  large 
employer  as  full-time  employees  during 
any  month  shall  be  reduced  l)y  .'{()  .sohdy 
for  purposes  of  calculating  the 
as.sessable  payment  under  section 
4ttH()H(a)  and  the  ovijrall  limit  on  the 
liability  under  .section  498()H(b)(2)  for 
any  calendar  month  (which  is  ecpial  to 
the  product  of  the  applicable  payment 
amount  described  in  section  498()H(c)(l) 
and  the  number  of  individuals 
employed  by  tfie  employer  as  full-time 
employees  during  that  calendar  month). 
Setdion  498()H(c)(2)(n)(ii)  further 
provides  that  in  the  case  of  persons 
treated  as  a  single  applicable  large 
employer  under  the  aggregation  rules, 
only  one  3()-em{)loyee  reduction  is 
allowed  with  respect  to  tho.se  persons 
and  the  reduction  is  allocated  among 
them  ratably  on  the  basis  of  the  number 
of  full-time  employees  employed  by 
each.  If  an  applicable  large  ernjrloyer 
has  more  than  .39  applicable  large 
employer  members,  with  some  or  all  of 
the  applicable  large  employer  members 
receiving  a  ratable  allocation  of  more 
than  zero  but  le.ss  than  om;  full-time 
em})loyee,  the  proposed  regulations 
provide  that  the  applicable  large 
employer  member’s  share  of  the  39- 
employe(!  n;duction  W’ill  be  rounded  uj) 
to-one  full-time  employee  (which  may 
result  in  an  overall  reduction  to  all 
members  of  the  applicable  large 
employer  of  more  than  39  emplovees). 

K.  Section  4989H(a)  As.ses.sabh;  Payment 
Amount 

The  assessable  {)ayment  amount 
under  section  4989H(a)  equals,  with 
respetl  to  any  calendar  month,  the 
number  of  full-time  employees  of  the 
applicable  large  employer  member 
(reduced  by  the  allocable  share  of  the 
39-employee  reduction)  multiplied  by 
the  section  4989H(a)  apj)licable 
payment  amount.  The  initial  section 
498911(a)  applicable  payment  amount 
for  a  calendar  month  equals  1/1 2th  of 
$2,999.  For  subsecjuent  years,  that 
amount  is  adjusted  for  inflation 
pursuant  to  section  4989H(c)(.'i)  based 
upon  the  premium  adjustment 
pert;entage  (as  defiiuHl  in  section 


1392(c)(4)  of  the  Affordable  t'are  Act) 
for  th(!  calendar  year,  rt)undod  down  to 
the  next  lowest  multiple  of  $19. 

V''.  Section  49fiOU(h)  Liohilitv 

A.  In  General 

If  an  applicable  large  (unployer 
member  offers  its  full-time  employcMis 
(and  their  depeiuhmis)  the  op|)ortunity 
to  enroll  in  MFC  under  an  eligible 
employer-sponsored  plan  but 
nonethehsss  one  or  mort;  full-time 
employees  have  been  certified  for  tin; 
payment  of  an  applicable  premium  tax 
credit  or  cost-sharing  reduction,  the 
employer  generally  is  liable  for  a  section 
4989H(b)  penalty  based  on  the  number 
of  its  full-time  employees  receiving  an 
applicable  premium  tax  credit  or  cost¬ 
sharing  reduction.  This  may  occur 
because  (l)  the  ccjverage  under  the  {)lan 
is  unaffordable  w'ithin  the  meaning  of 
section  3t»(H)(c)(2)(C)(i)  for  the 
employee  (and  the  employer  does  not 
meet  the  rerjuirements  of  any  of  the 
affordability  safe  harbors  de.scribed  in 
S(!ction  V.B.2.  of  tin's  preamble),  (2)  tin; 
coverage  under  the  plan  does  not 
provide  minimum  value  within  the 
meaning  of  section  39(B)(c)(2)(C)(ii).  or 
(3)  the  emj)loyer  offers  coverage  to  at 
least  9.1  percent  (or,  if  greater,  five)  but 
less  than  199  percent  of  its  full-time 
employees  (and  to  those  employees’ 
dependents)  and  one  or  more  of  those 
employ«!es  who  are  not  offered  coverage 
receive  a  premium  tax  credit  or  cost¬ 
sharing  reduction.  Srie  section  IV  of  the 
preamble;  see  ahso  section  3r)B(c)(2)(C) 
and  §  1.39B-2(c)(3).  Regulations  under 
section  3BB  were  published  on  May  23, 
2912  (77  FR  39377),  as  corrected  on  )uly 
13,  2912  (77  FR  41279). 

B.  Affordable  (’.overage 
1 .  In  General 

(Jenerally.  .section  4989H(b)  liability 
may  ari.se  because,  with  respect  to  a  hdl- 
time  employee  who  has  been  r;ertifie<l  to 
the  employer  as  having  received  an 
applicable  premium  tax  credit  or  co.st- 
sharing  reduction,  the  employer’s 
f:overage  is  unaffordable  within  the 
meaning  of  section  39B(c)(2)(C])(i)  or 
dr)e.s  not  provide  minimum  value  within 
the  meaning  of  section  39B(c)(2)({’)(ii). 
Therefore,  section  4989H(b)  effectively 
f:reatc.s  an  affordability  test  based  on 
section  36B  affordability.  For  purjjo.ses 
of  eligibility  for  the  premium  tax  credit, 
coveragi!  for  an  employee  under  an 
employer-sponsored  plan  is  affordable  if 
the  employee’s  required  contribution 
(within  the  meaning  of  .section 
.1999A(e)(l)(B))  for  .self-only  coverage 
does  not  exceed  9.5  percent  of  the 
employee’s  hou.sehold  income  for  the 
taxable  year.  See  sections  36B(c)(2)(G)(i) 


and  3(iB(il)(2),  and  section  Ill.f’.  of  the 
preamble. 

As  noted  in  of  the  Background  section 
of  the  preamble.  Notice  2911-73  (2911- 
49  IRB  474)  outlined  a  propo.sed 
affordability  safe  harbor  (referred  to  as 
th(>  Form  VV-2  safe  harbor)  in 
connection  with  the  as.sessable  payment 
under  section  4989H(b)  and  requested 
comnnmts  on  other  potential  safe 
harbors.  The  comments  with  respect  to 
th(f  proposed  safe  harbor  generally  were 
favorable!  and  some  commenters 
outlined  other  |K)tential  safe  harbors 
they  argued  co\ild  assist  employers  in 
their  efforts  to  determine  affordahility  of 
cov(!rage  for  purposes  of  .section  498911. 
.See  also  Notice  2912-58  regarding 
reliamx!  on  the  Form-VV— 2  .safe  harbor 
for  2914.  In  response  to  the  comments, 
th(!  pro|)osed  regulations  provide  for  the 
Form  \V-2  safe  harbor  and  two 
additional  safe  harbors  for  determining 
affordability,  as  de.scribed  in  section 
V'.B.2.  of  the  preamble. 

2.  Affordability  Safe  Harbors 

The  three  section  4989H(b) 
affordability  .safe  harbors,  as  ilescribed 
in  this  preamble  and  incorporated  into 
the  propo.sed  regulations,  would  apply 
only  for  purpos(!.s  of  determining 
whether  an  employer’s  coverage 
satisfies  the  9.5  percent  affordability  te.st 
for  purposes  of  the  asse.ssable  payment 
under  section  498911(b).  The  section 
4989H(b)  safe  harbors  do  not  apply  for 
purposes  of  determining  th<!  assessable 
payment  under  section  4989H(a).  The 
safe  harbors  al.so  would  not  affect  an 
<!mployee’s  eligibility  for  a  premium  tax 
credit  under  .s»!ction  39B.  wdiicdi  would 
continue  to  be  based  on  the  cost  of 
employer-sponsored  covrirage  relative  to 
an  employ(!(!’s  household  income. 
Accordingly,  in  some  instances,  the 
effect  of  the  safe  harbor  could  be  to  treat 
an  employer’s  offer  of  coverage  to  an 
employee  as  affordable  (based  on  Form 
VV-2  wages  or  one  of  the  other 
affordability  safe  harbor  standards)  for 
purposes  of  determining  whether  the 
employer  is  subject  to  an  assessable 
payment  under  section  498911(b).  while 
that  same  offer  of  covenige  could  be 
treated  as  unaffordable  (based  on 
household  income)  for  purposes  of 
det(!rmining  whether  the  employee  is 
eligible  for  a  premium  tax  credit  under 
section  3913. 

These  safe  harbors  are  all  optional.  An 
employer  may  choose  to  use  one  or 
more  of  these  safe  harbors  for  all  its 
emi)iove(!s  or  for  any  reasonable 
category  of  employees,  providrid  it  does 
so  on  a  uniform  and  consi.stent  basis  for 
all  employees  in  a  i;ategory. 
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a.  l*'orm  W-2  Safe  Harbor 

The  proposed  regulations  provide  a 
safe  harbor  und(?r  which  an  employer 
could  deteruiiue  affordability  for 
purposes  of  section  498()H(h)  liability  by 
reference  to  an  employee’s  wages  from 
that  employer.  Under  this  propo.sed 
regulation,  wages  for  this  purpose 
would  he  the  total  amount  of  wages  as 
defined  in  section  3401  (a),  which  is  the 
amount  required  to  he  report(;d  in  Box 
1  of  Form  VV-2,  Wage  and  Tax 
Statement  (referred  to  in  this  preamble 
as  Form  W-2  wages). 

For  the  proposed  Form  W-2  wages 
safe  harbor  to  apply,  an  employer  must 
meet  certain  requirements,  including; 

(1)  That  the  employer  offers  its  full-time 
employees  (and  their  dependents)  the 
opportunity  to  enroll  in  minimum 
essential  coverage  under  an  eligible 
employer-sponsored  plan;  and  (2)  that 
the  required  employee  contribution 
toward  the  self-only  premium  for  the 
employer’s  lowest  cost  coverage  that 
provides  minimum  value  (the  employee 
contribution)  not  exceed  9.5  perc:ent  of 
the  employee’s  Form  W-2  wages  for  that 
calendar  year.  For  this  purpose,  an 
employer  may  count  wages  paid  to  its 
employees  by  a  third  party  that  are 
reported  on  a  Form  W-2  that  reflects  the 
third  party’s  EIN,  for  example  because 
the  Form  W-2  was  filed  by  an  agent 
designated  under  sejction  3504  of  the 
Code,  or  because  the  third  party  paying 
the  wages  was  treated  as  the  employer 
for  employment  tax  purposes  under 
section  3401(d)(1).  If  the  employer 
satisfies  both  of  the.se  requirements  for 
a  particular  employee  (as  well  as  any 
other  conditions  for  the  safe  harbor),  the 
employer  will  not  be  subject  to  an 
as.sessable  payment  under  section 
4980H(b)  with  respect  to  that  particular 
employee,  even  if  that  employee 
receives  a  premium  tax  credit  or  cost 
sharing  reduction  because  the 
employee’s  actual  household  income 
was  less  than  the  Form  W-2  wages  and, 
based  on  that  household  income,  the 
coverage  offered  was  not  affordable. 

Application  of  this  safe  harbor  is 
determined  after  the  end  of  the  calendar 
year  and  on  an  employee-by-employee 
basis,  taking  into  account  the 
employee’s  Form  W-2  wages  from  the; 
employer  and  the  employee 
contribution.  So,  for  example,  the 
employer  determines  whether  it  met  the 
Form  W-2  safe  harbor  for  2014  for  an 
employee  by  looking  at  that  employee’s 
2014  Form  W-2  wages  (meaning  the 
wages  reported  on  the  2014  Form  W-2 
that  generally  is  furnished  to  the 
employee  in  January  2015)  and 
comparing  9.5  percent  of  that  amount  to 
the  employee’s  2014  employee 


contribution.  Although  the 
determination  of  whether  an  ejiiployer 
actually  satisfied  the  safe  harbor  is  made 
after  the  end  of  the  calendar  year,  an 
employer  could  al.so  use  the  safe  harbor 
prospectively,  at  the  beginning  of  the 
year,  tf)  .set  the  employee  contribution  at 
a  level  .so  that  the  employfu* 
contribution  for  each  employee  would 
not  exceed  9.5  percent  of  that 
employee’s  Form  W-2  wagiss  for  that 
year  (for  example,  by  automatically 
deducting  9.5  percent,  or  a  lower 
percentage,  from  an  employee’s  f'orm 
W-2  wages  for  (;ach  pay  period).  See 
also  the  rate  of  pay  affordability  safe 
harbor  and  the  Federal  poverty  line  safe 
harbor,  discus.sed  in  section  V.R.2.  of 
this  preamble. 

In  response  to  Notice  2011-73,  several 
commenters  noted  that  Box  1  of  the 
Form  W-2  excludes  elective  deferrals 
that  an  employee  makes  into  a  section 
401(k)  plan  or  section  403(b)  plan,  and 
excludes  amounts  that  an  employee 
elects  to  contribute  to  a  section  125 
cafeteria  plan  through  .salary  reduction 
(for  example,  for  health  insurance 
premiums,'*  health  flexible  spending 
arrangements,  dependent  care 
assistance,  nr  health  savings  accounts). 
The  commenters  contended  that  the 
measure  of  an  employee’s  total 
coinpen.sation  for  purposes  of  the 
affordability  .safe  harbor  calculation 
should  include  the  employee’s  elective 
deferrals  to  a  retirement  savings  plan  or 
cafetcuia  plan.  The  proposed  regidations 
ilo  not  adopt  this  comment.  The 
determination  of  whether  employer- 
sponsored  coverage  is  affordable  for  an 
employee  under  .section  3f)B(c)(2)(C)(i) 
is  based  on  modified  adjusted  income 
and  does  not  take  into  account  any 
elective  deferrals  to  a  section  401  (k), 
section  403(b)  or  cafeteria  plan.  Given 
that  these  amounts  are  not  taken  into 
account  in  determining  the  affordability 
of  coverage  for  purposes  of  an 
employee’s  eligibility  for  a  section  3GB 
credit,  it  would  bo  inconsistent  to  allow 
employers  to  add  back  those  amounts  in 
determining  their  liability  under  section 
4980H(b).  which  is  linked  to  that 
employee’s  section  3GB  credit.  However, 
see  the  rate  of  pay  affordability  safe 
harbor  de.scribed  in  this  section  V.B.2. 
of  the  preamble,  which  could  hr;  used 
regardless  of  the  amount  of  an 
employee’s  elective  deferrals. 

Notice  201 1-73  also  requested 
comments  on  how  wages  and  employee 
contributions  would  need  to  be 

An  a  praclifral  inallfT,  i)  an  oinployae  niaki^s  a 
salary  riatuction  to  pay  tor  omployer-providod  MK( ) 
and  thus  is  actually  rocniving  tho  (unplover- 
providad  MKf).  this  l■^lployat!  will  not  ha  aligihia  to 
ra(;eiva  tha  saction  ;tf>H  cradit  for  that  pariod.  .Saa 
saction  ;t(iH((:)(2)((;)((iii). 


determined  for  employees  employed  for 
less  than  a  full  year  by  an  employer  (for 
example,  new  employee  hired  during 
the  f:alendar  year  or  an  employee  who 
terminated  employment  during  the 
calendar  year)  or  an  employee  who  was 
not  offered  coverage  for  the  full  year  (for 
example,  a  new  employee  hired  during 
tin;  calendar  year  or  an  employee  who 
switches  positions  of  employment 
during  the  calentlar  year  and  so 
becomes  eligible  for  coverage).  Under 
.section  3GB,  affordability  for  a  part-year 
period  is  determined  by  comparing 
annual  income  to  an  annualized 
premium.  See  §  1.36B-2(c)(3)(v)(B). 
However,  using  this  test  to  determine 
liability  under  .section  4980H(b)  could, 
in  certain  cases,  result  in  penalizing 
employers  that  offer  coverage  that 
would  be  affordable  based  on  the  wages 
paid  to,  and  premiums  charged  to,  an 
employee  for  a  given  period.  For 
example,  if  an  employee  was  employed 
for  six  months  of  a  calendar  year  by  an 
employer,  and  offered  coverage  for  those 
six  months  with  an  employee  premium 
that  did  not  exceed  9.5  percent  of  the 
employee’s  wages  for  those  six  months, 
and  if  the  employee  was  not  employed 
by  the  employer  or  any  other  employer 
for  the  other  six  months  of  the  calendar 
year,  the  annualized  premium  may  be 
higher  than  9.5  percent  of  the 
employee’s  Form  W-2  wages  for  the 
year.  Commenters  on  Notice  2011-73 
recommended  several  approaches, 
including  prorating  wages  and 
premiums,  using  a  reasonable  estimate 
of  Form  W-2  wages  for  the  year,  and 
applying  the  .safe  harbor  on  a  month-by- 
month  basis. 

The  pro[)osed  regulations  address  this 
issue  by  providing  that,  for  an  employee 
who  was  not  a  full-time  employee  for 
the  entire  calendar  year,  the  Form  W- 
2  .safe  harbor  is  applied  by  adjusting  tbe 
employee’s  Form  W-2  wages  to  reflect 
the  period  when  the  employee  was 
offered  coverage,  and  then  comparing 
those  adjusted  w’ages  to  the  employee 
share  of  the  premium  during  that 
period.  Specifically,  the  amount  of  the 
employee’s  compensation  for  purposes 
of  the  safe  harbor  is  determined  by 
multiplying  the  wages  for  the  calendar 
year  by  a  fraction  equal  to  tbe  months 
for  which  coverage  was  offered  to  the 
employee  over  the  njonths  the  employee 
was  employed.  That  adjicsted  wage 
amount  is  then  compared  to  the 
employee  share  of  the  premium  for  the 
months  that  coverage  was  offered  to 
determine  whether  the  Form  W-2  s.afe 
harbor  was  satisfied  for  that  employee. 
For  example,  if  the  employee  worked 
eight  months  of  a  calendar  year,  during 
five  months  of  which  the  employee  was 
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offerer!  coverage,  and  received  a  Form 
W-2  reflricting  Form  W-2  wages  of 
$24,001),  the  adjusted  wages  woidd  be 
$24,000  multiplirH!  by  %  or  $l.'j.000. 

That  $1.$,000  is  then  treated  as  the 
adjusted  Form  W-2  wages  for  purposes 
of  determining  whether  the  employee 
share  of  the  premium  for  riach  of  t!ie  five 
months  of  coverage  offered  was 
affordable  under  the  section  4980H  safe 
harbor  (meaning  the  employee  would  he 
treated  for  this  purpose  as  earning 
$.3,000  ptir  month  rluring  that  fivrv 
month  period). 

h.  Rate  of  Pay  Safe  Harbor 

Notice  2011-7.3  reque.sted  comments 
on  other  possible  safe  harbor  methods 
for  determining  the  affordability  of 
employer-sponsored  coverage  for 
purpo.ses  of  section  4980H(h).  .Several 
commenters  suggested  a  safe  harbor  that 
is  based  on  a  rate  of  pay  (either  the 
employer's  lowest  rate  of  pay  or  each 
employee’s  individual  rate  of  pay).  In 
respon.se  to  these  comments,  the 
proposed  regidations  provide  a  rale  of 
pay  safe  harbor  under  which  the 
employer  would  (1)  take  the  hourly  rale 
of  pay  for  (Uich  hourly  employee  who  is 
eligible  to  participate  in  the  health  plan 
as  of  the  beginning  of  the  plan  year,  (2) 
multiply  that  rate  by  130  hours  per 
month  (the  benchmark  for  full-time 
status  for  a  month  under  section 
498()H),  and  (3)  determine  affordability 
based  on  the  resulting  monthly  wage 
amount.  .Specifically,  the  employee’s 
monthly  contribution  amount  (for  tin; 
self-only  premium  of  the  employer’s 
lowest  cost  coverage  that  provides 
minimum  value)  is  affordable  if  it  is 
equal  to  or  lower  than  9. .3  percent  of  the 
computed  monthly  wages  (that  is,  the 
employee’s  applicable  hourly  rate  of  pay 
X  130  hours).  For  salaried  employe(!.s, 
monthly  salary  woidd  be  used  instead  of 
hourly  salary  multiplied  by  130.  An 
employer  may  u.se  this  safe  harbor  only 
if,  with  respect  to  the  employees  for 
whom  the  employer  applies  the  .safe 
harbor,  the  employer  did  not  reduce  the 
hourly  wages  of  hourly  employees  or 
the  monthly  wages  of  salaried 
employees  during  the  year.  The  rate  of 
pay  safe  harbor  is  a  design-based  safe 
harbor  that  should  be  easy  for 
employers  to  apply  and  allows  them  to 
prospectively  satisfy  affordability 
without  the  need  to  analyze  every 
employee’s  w'ages  and  hours. 

c.  Federal  Poverty  Line  Safe  Harbor 

Some  commenters  suggested  that 
determinations  of  affordability  should 
disregard  employees  who.se  income 
would  qualify  the  employee  for 
coverage  under  Medicaid  (and, 
accordingly,  would  di.squalify  the 


employee  from  receiving  the  premium 
tax  credit.)  The  suggestions  reflect  that 
employees  who  cannot  receive  a 
premium  tax  credit,  which  are  not 
available  by  law  to  individuals  with 
income  below  100  percent  of  the 
Federal  poverty  line,  cannot  trigger 
4980H(b)  liability. 

In  response  to  these  suggestions,  the 
proposed  regulations  provide  that  an 
employer  may  also  rely  on  a  diisign- 
hased  safe  harbor  using  the  Federal 
poverty  line  (FPL)  for  a  single 
individual.  Specifically,  for  purpo.ses  of 
section  4980H,  employer-provided 
coverage  offered  to  an  employee  is 
affordable  if  the  employee’s  cost  for  self- 
only  coverage  under  the  plan  does  not 
exceed  9. .3  percent  of  the  FPL  for  a 
single  individual.  For  households  with 
families,  the  amount  that  is  considered 
to  he  below  the  poverty  line  is  higher, 
so  using  the  amount  for  a  single 
individual  ensures  that  the  employee 
contribution  for  affordable  coverage  is 
minimized.  In  the  interest  of 
administrative  convenience,  employers 
are  permitted  to  u.se  the  most  recently 
published  poverty  guidelines  as  of  the 
first  day  of  the  plan  year  of  the 
applicable  large  employer  member’s 
health  plan. 

C.  .Section  4980H(h)  A.sses.sable  Payment 
Amount 

The  assessable  payment  amount 
under  section  4980H(h)  equals,  for  any 
calendar  month,  the  number  of  full-time 
emj)loyees  of  the  applicable  large 
employer  member  who  receive  an 
applicable  premium  tax  credit  or  co.st- 
sbaring  reduction  multiplied  by  the 
section  498nH(b)  applicable  payment 
amount.  The  initial  section  4980H(b) 
applicable  payment  amount  for  a 
calendar  month  equals  1/1 2th  of  .$3,000. 
For  subsequent  years,  that  amount  is 
adjusted  for  inflation  pursuant  to 
section  4980H(c)(,'i)  ha.sed  upon  the 
premium  adjustment  percentage  (as 
defined  in  .section  1302(c)(4)  of  the 
Affordable  (^are  Act)  for  the  calendar 
year,  rounded  down  to  the  next  lowest 
multiple  of  $10.  Notwithstanding  the 
foregoing,  the  assessable  payment  under 
section  4980H(h)  cannot  exceed  the 
amount  of  the  assessable  payment  that 
woidd  have  been  impo.sed  under  section 
4980H(a)  if  the  applicable  large 
employer  member  had  failed  to  offer 
coverage  to  its  full-time  employees  (and 
their  dependents).  Also,  for  any 
employee  for  whom  the  employer 
.satisfies  at  least  one  of  the  affordability 
safe  harbors  described  in  section  V.B.2. 
of  this  preamble,  the  employer  is  not 
subject  to  an  assessable  payment  under 
section  4980H(b)  for  that  employee  if 


the  coverage  offered  to  that  employee 
otherwise  .satisfies  minimum  value. 

VI.  Assossment  and  Payment  of  Section 
49(i()H  Liability 

Fach  applicable  large  employer 
member  is  liable  for  its  section  498()H 
assessable  payment,  and  is  not  liable  for 
the  .section  4980H  a.ssessahle  payment  of 
any  other  entity  in  the  controlled  group 
comprising  the  applicable  large 
employer.  With  respect  to  a  disregarded 
entity,  as  defined  in  §301.7701-2,  the 
proposed  regulations  regard  the  entity 
for  jnirposes  of  an  asse.s.sahle  payment 
under  section  4980H  and  for  purpo.ses 
of  reporting  under  section  OOliO. 
Therefore,  the  assessable  payment  and 
reporting  requirements  are  impo.sed  on 
the  disregarded  entity,  and  not  on  the 
owner  of  the  disregarded  entity.  See 
propo.sed  §  301 .7701-2(c)(2)(v)(A)(.'j). 
The.se  rules  would  also  apply  to  a 
qualified  suhehapter  .S  subsidiary.  See 
proposed  §  1.1301-4(a)(8)(i)(K). 

Any  asse.s.sahle  payment  under 
section  4980H  is  payable  upon  notice 
and  demand  and  is  a.s.sessed  and 
collected  in  the  .same  manner  as  an 
asse.ssahle  penalty  under  suhehapter  B 
of  chapter  08  of  the  (^ode.  Pursuant  to 
regulations  to  be  issued  by  HHS,  the  IRS 
will  follow  procedures  that  ensure 
enqiloyers  receive  certification  that  one 
or  more  employees  have  received 
premium  tax  credits  or  cost-.sharing 
reductions  and  are  provideil  an 
opportunity  to  respond  before  the 
issuance  of  any  notice  and  demand  for 
payment. 

in  complying  with  section  4980H, 
including  relying  on  a  look-back 
measurement  method  for  determining 
full-time  employees  and  non  full-time 
employees  and  safe  harbor  methods  for 
determining  affordability  for  purposes 
of  .section  4980H(h)  (as  described  in 
sections  II  and  V.B.2.  of  this  preamble), 
applicable  large  employer  members  are 
responsible  for  insuring  that  they 
comply  with  the  recordkeeping 
requirements  in  section  8001.  including 
Rev.  Proc.  98-2.3  (1998-1  CB  689),  (see 
§  601 .601(d)(2)(ii)(6)  of  this  chapter). 

Pursuant  to  section  27.3(a)(6) 
regarding  the  nondeductibility  of  certain 
excise  taxes,  including  tho.se  under 
cha'jiter  43,  an  a.s.se,ssable  payment 
impo.sed  under  section  4980H  is  not 
deductible. 

VII.  Information  Ileporting  Under 
Section  6056 

Applicable  large  employer  members 
are  reipiired  to  report  certain 
information  on  employer-provided 
health  coverage  under  section  6056. 
Rejiorting  will  begin  in  2013  for 
coverage  provided  on  or  after  lanuary  1, 
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2014.  Notiee  2012-33  (2012-20  IRB  912) 
requests  cominents  on  section  BO.Iti 
information  reporting.  The  Treasury 
Department  and  the  IRS  intend  to 
pui)li.sh  .separate  proposed  regulations 
implementing  section  0056.  For 
purposes  of  this  reporting  requirement, 
the  proposed  regulations  are  expected  to 
apply  to  each  applicable  large  employfir 
member,  as  defined  for  purpos{;s  of 
.s(!ction  4980H.  The  propo.sed 
regulations  an?  also  (jxpected  to  align 
most  definitions  and  rules  so  that,  for 
example,  if  an  employer  is  treated  as 
offering  coverage  for  a  nK)nth  for 
purpo.ses  of  section  4980H,  the 
employer  vvoidd  report  the  coverage  w'as 
offered  for  that  month. 

VIII.  Public  Health  Sen'icc  Act  Section 
2708 — The  90-Day  Maximum  Waiting 
Period 

Public  Health  Service  Act  (PHS  Act) 
section  2708  provides  that,  for  plan 
years  beginning  on  or  after  January  1, 
2014.  a  group  health  plan  or  health 
insurance  i.ssuer  offering  group  health 
insurance  coverage  shall  not  apply  any 
waiting  period  that  exceeds  90  days. 

PHS  Act  section  2704(b)(4),  ERISA 
section  701(b)(4),  and  Code  section 
9801(b)(4)  define  a  waiting  period  to  be 
tbe  period  that  must  pass  with  respect 
to  an  individual  before  tbe  individual  is 
eligible  to  be  covered  for  benefits  under 
the  terms  of  the  plan.  PHS  Act  section 
2708  does  not  require  the  employer  to 
offer  coverage  to  any  particular 
employee  or  class  of  employees, 
including  part-time  employees:  but 
merely  prevents  an  otherwise  eligible 
employee  (or  dependent)  from  having  to 
wait  more  than  90  days  before  coverage 
becomes  effective. 

Notice  2012-17  outlined  various 
approaches  under  consideration  with 
respect  to  both  the  90-day  waiting 
period  limitation  and  tbe  employer 
shared  responsibility  provisions  under 
.section  4980H.^’  and  invited  comments 
on  the  approaches  contained  in  the 
notice,  including  a  recpiest  for 
commtints  on  how'  rules  relating  to  the 
potential  look-back  measurement 
method  for  determining  the  fvdl-time 
status  of  employees  under  C^ode  section 
4980H  should  be  coordinated  with  the 
9()-day  waiting  period  limitation  of  PHS 
Act  section  2708.  Subsequent  guidance, 
under  Notice  2012-59,  provided 
temporary  guidance  on  compliance  with 
PHS  Act  section  2708,  and  provided 
that  this  temporary  guidance  would 


?*Dopartmonl  of  Labor  Toohnical  Release  2012- 
01,  IR.S  Notice  2012-17.  and  HHS  KAQs  issued 
February  9,  2012. 


remain  in  effect  at  least  through  the  end 
of  2014.'- 

IX.  Transition  Pules 

A.  Plans  With  Fi.scal  Year  Plan  Years 

{-ommenters  on  behalf  of  employers 
sponsoring  plans  with  plan  years  other 
than  the  calendar  yttar  (fi.scal  year  plans) 
addressed  two  issues  in  particular.  First, 
the.se  comnienters  noted  that  becausti 
the  terms  and  conditions  of  coverage  are 
difficult  to  change  in  the  middle  of  a 
plan  year,  application  of  section  4980H 
to  fiscal  year  plans  as  of  January  1,  2014 
would,  in  many  cases,  retpiire 
compliance  with  section  4980H  for  the 
entire  fiscal  year  plan  year  beginning  in 
2013  (the  2013  plan  year).  In  addition, 
those  commenters  observed  that,  in 
order  to  use  the  look-back  measurement 
method  to  determine  their  enijiloyees’ 
status  as  full-time  employees  for  the 
2013  plan  year  ending  in  2014, 
employers  with  fiscal  year  plans  would 
be  required  to  determine  the  employees’ 
hours  of  .service  for  periods  before  the 
publication  of  the.se  propo.sed 
regulations. 

In  response  to  these  concerns, 
transition  relief  is  being  provided  for 
members  of  applicable  large  employer 
members  with  fiscal  year  plans.  If  an 
applicable  large  employer  member 
maintains  a  fiscal  year  plan  as  of 
December  27,  2012,  the  relief  applies 
with  respect  to  employees  of  the 
applicable  large  employer  member 
(whenever  hired)  who  woidd  be  eligible 
for  t:overage,  as  of  the  first  day  of  the 
first  fi.scal  year  of  that  plan  that  begins 
in  2014  (the  2014  plan  year)  under  the 
eligibility  terms  of  the  plan  as  in  effect 
on  December  27,  2012.  If  an  employee 
described  in  the  preceding  sentence  is 
offered  affordable,  minimum  value 
coverage  no  later  than  the  first  day  of 
the  2014  plan  year,  no  .section  4980H 
assessable  payment  will  be  due  with 
respect  to  that  employee  for  the  period 
prior  to  the  first  day  of  the  2014  plan 
year. 

While  transition  relief  is  provided 
with  respect  to  all  enrollees  (and  other 
eligible  employees)  in  fiscal  year  plans, 
further  relief  is  also  provided  for 
employers  that  have  a  significant 
p(;rcentage  of  their  employees  eligible 
for  or  covered  under  one  or  more  fi.scal 
year  plans  that  have  the  same  plan  year 
as  of  December  27,  2012  and  want  to 
offer  certain  other  employees  coverage 
under  these  plans.  Specifically,  if  an 
applicable  large  employer  member  has 
at  least  one-quarter  of  its  employees 
covered  under  one  or  more  fiscal  year 


'M)t!()Hrtnif!nt  of  l.ahor  Teclinioal  Release  2012- 
02,  IRS  Notice  2012-59.  and  HH.S  FAQs  issued 
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plans  that  have  the  same  plan  year  as  of 
December  27,  2012  or  offered  coverage 
under  those  plans  to  one-third  or  more 
of  its  employees  during  the  most  recent 
open  enrollment  period  before 
Dttcember  27,  2012,  no  payment  under 
section  4980H  will  be  due  for  any 
month  prior  to  the  first  day  of  the  2014 
plan  year  of  that  fiscal  year  plan  with 
respect  to  employees  who  (1)  are  offered 
affordable,  minimum  value  coverage  no 
later  than  the  first  day  of  the  2014  plan 
year  of  the  fiscal  year  plan,  and  (2) 
would  not  have  been  eligible  for 
coverage  under  any  group  health  plan 
maintained  by  the  applicable  large 
employer  member  as  of  December  27, 
2012  that  has  a  calendar  year  plan  year. 
For  j)urj)oses  of  this  transition  relief,  an 
applicable  large  employer  member  may 
determine  the  percentage  of  its 
employees  covered  under  the  fiscal  year 
plan  or  plans  as  of  the  end  of  the  most 
recent  enrollment  period  or  any  date 
betweeii  (Ictober  31,  2012  and 
December  27,  2012. 

Employers  using  this  transition  relief 
will  still  be  subject  to  the  reporting 
requirements  under  .section  6056  for  the 
entire  2014  calendar  year.  The  concerns 
described  in  this  section  of  the  preamble 
with  respect  to  the  application  of 
section  4980H  do  not  apply  with  respect 
to  reporting  by  a  fiscal  year  plan  under 
section  6056.  Becau.se  no  .section  4980H 
liability  wdll  occur  whether  or  not  a  full¬ 
time  employee  is  offered  coverage 
during  the  portion  of  the  2013  plan  year 
falling  in  2014,  the  applicable  large 
employer  may  determine  tbe  full-time 
employees  for  that  period  for  purposes 
of  the  section  6056  reporting 
requirements  after  the  period  has  ended, 
using  actual  .service  data  rather  than  the 
look-back  measurement  method,  and 
u.se  those  determinations  for  the 
reporting  required  at  the  beginning  of 
2015  to  cover  the  entire  2014  calendar 
year.  In  addition,  the  identification  of 
whether  the  coverage  offered  provides 
minimum  value  and  the  employee 
portion  of  the  applicable  premium 
should  be  available  to  the  employer  in 
time  to  complete  the  required  reporting. 
Therefore,  because  this  reporting  is 
essential  to  the  administration  of  the 
premium  tax  credit  under  section  36B, 
applicable  large  employers  will  be 
required  to  report  this  information  for 
the  entire  2014  calendar  year,  even  if 
during  some  calendar  months  in  2014 
section  4980H  liability  will  not  apply 
duo  to  application  of  the  transition  rules 
for  fiscal  year  plan  years. 

The  Treasury  Department  and  the  IRS 
are  developing  appropriate  transition 
rules  for  employees  of  employers  with 
fi.scal  year  plans  to  account  for  the  fact 
that  premium  tax  credits  will  first 
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become  available  for  the  2014  calendar 
year. 

B.  Salary  Reduction  Elections  for 
Accident  and  Health  Plans  Provided 
Through  Cafeteria  Plans  for  Cafeteria 
Plan  Years  Beginning  in  2013 

Many  employers  offer  health  plans  to 
employees  thruugh  .salary  reduction 
under  a  section  125  cafeteria  plan, 
(ienerally,  cafeteria  plan  elections  nnist 
be  made  before  the  start  of  the  plan  year, 
and  are  irrevocable  during  the  plaii  year. 
See  proposed  §  1.125-2.  However,  the 
final  regulations  under  §  1.12.5-4  permit 
a  cahiteria  plan  to  provide;  for  changes 
in  elections  in  certain  circumstances, 
such  as  for  change  in  status  e.vents.  An 
employer  that  wishes  to  permit  such 
changes  in  elections  must  incorporate 
the  rules  in  S  1.125-4  in  its  written 
cafeteria  plan. 

In  2014,  employees  of  an  applicable 
large  employer  member  covered  under 
their  employer’s  health  plan  through 
salary  reduction  under  their  employer’s 
cafeteria  plan  may  wish  to  enroll  in 
i:overage  through  an  Exchange  and 
di.scontinue  their  employer’s  coverage. 
However,  the  availability  of  health  plan 
coverage  through  an  Exchange 
h(;ginning  in  2014  does  not  constitute  a 
change  in  status  under  §  1.125-4.  As  a 
result,  employees  would  not  be 
])ermitted  to  change  their  salary 
reduction  elections  for  accident  and 
health  coverage  during  the  plan  year  to 
cease  salary  reduction  under  the 
cafeteria  |)lan  and  purchase  coverage 
through  an  Exchange.  Convers(;ly.  to 
avoid  the  individual  responsibility 
payment  under  section  5000A, 
employees  not  cover(;d  under  their 
employer’s  health  plan  may  wish  to 
enroll  in  the  plan  beginning  aft(;r 
13<;cember  31.  2013. 

rhe  Treasury  Department  and  the  IKS 
have  concluded  that  it  is  ap|)ropriate  to 
provide  transition  relief  from  the 
election  rules  in  proposed  4?  1.12.5-2 
with  respect  to  salary  reduction 
elections  under  a  cafeteria  plan  for  an 
employer-provided  accident  and  health 
j)lan  with  a  fiscal  year  beginning  in 
2013.  This  transition  relief  applies  only 
to  the  revocation,  modification,  or 
c:ommencemcnt  of  salary  reductions  for 
accident  and  health  cov(;rage  offer(;d 
through  a  cafeteria  plan  of  an  employer 
with  a  c.afeteria  fiscal  year  plan 
beginning  in  2013  (and  does  not  apply 
to  any  other  qualified  benefit  offered 
through  a  cafeteria  plan). 

Thus,  an  applicable  large  employer 
member  is  permitted,  at  its  election,  to 
amend  one  or  more  of  its  written 
cafeteria  plans  to  permit  either  or  both 
of  the  following  changes  in  salary 
reduction  elections: 


(1)  An  employee  who  elected  to  salary 
reduce  through  the  cafeteria  plan  for 
accident  and  health  plan  coverage  with 
a  fi.scal  plan  year  beginning  in  2013  is 
allowed  to  prospectively  revoke  or 
change  his  or  her  election  with  respect 
to  the  accident  and  health  plan  once, 
during  that  plan  year,  without  regard  to 
whether  the  employee  experienced  a 
change  in  status  event  described  in 

S  1.125-4;  and 

(2)  An  employee  who  failed  to  make 
a  salary  reduction  election  through  his 
or  her  employer’s  cafeteria  plan  for 
accident  and  health  plan  coverage  with 
a  fi.scal  plan  year  beginning  in  2013 
before  the  deadline  in  propo.sed  §  1.125- 
2  for  making  elections  for  the  cafeteria 
plan  year  beginning  in  2013  is  allowed 
to  make  a  prospective  salary  reduction 
election  for  accident  and  bealtb 
coverage  on  or  after  the  first  day  of  the; 
2013  plan  year  of  the  cafeteria  plan, 
w'ithout  regard  to  whether  the  employee 
experienced  a  change  in  status  event 
described  in  S  1.125-4. 

An  applir:able  large  employer  member 
that  wants  to  permit  the  change  in 
election  rules  under  this  transition  relief 
for  fi.scal  plan  years  must  incorporate 
these  rules  in  its  written  cafeteria  plan. 
Pursuant  to  propo.sed  ^  1.12.5-l(c),  a 
plan  may  be  amended  at  any  time  on  a 
prospective  basis.  Notwithstanding  the 
g(;neral  rule  that  amendments  to 
cafeteria  plans  may  only  be  effectiv(; 
prospectively  from  the  date  of  the  plan 
amendment,  a  cafeteria  plan  may  be 
amended  retroactively  to  implement 
these  transition  rules.  The  retroactive 
amendment  must  be  made  by  December 
31,  2014,  and  be  effective  retroactively 
to  the  date  of  the  first  day  of  tlu;  2013 
l)lan  year  of  the  cafeteria  plan. 

C.  Measurement  Periods  for  .Stability 
Periods  Starting  in  2014 

Section  4980H  is  effective  for  months 
beginning  after  December  31,  2013. 
Employers  that  intend  to  utilize  the 
look-back  measurement  method  for 
determining  full-time  status  for  2014 
will  need  to  begin  their  measurement 
periods  in  2013  to  have  corresponding 
stability  periods  for  2014,  The  Treasiiry 
Department  and  the  IRS  recognize, 
however,  that  employers  intending  to 
adopt  a  12-month  measurement  period, 
and  in  turn  a  12-month  stability  period, 
will  face  time  constraints  in  doing  so. 
Consequently,  solely  for  purposes  of 
stability  periods  beginning  in  2014, 
employers  may  adopt  a  transition 
measurement  period  that  is  shorter  than 
12  months  but  that  is  no  le.ss  than  0 
months  long  and  that  begins  no  later 
than  July  1,  2013  and  ends  no  earlier 
than  90  days  before  the  first  day  of  the 
plan  year  beginning  on  or  after  January 


1 , 2014  (90  days  being  the  maximum 
permissible  administrative  period).  For 
example,  an  employer  with  a  calendar 
year  plan  could  use  a  measurement 
period  from  April  15,  2013  through 
Octob(;r  14,  2013  (six  months),  followed 
by  an  administrative  period  ending  on 
December  31,  2013.  An  employer  with 
a  plan  with  a  fiscal  plan  year  beginning 
April  1  that  also  elected  to  implement 
a  90-day  administrative  period  could 
use  a  measurement  period  from  July  1, 

2013  through  December  31,  2013  (six 
months),  followed  by  an  administrative 
period  ending  on  March  31, 2014. 
However,  an  employer  with  a  fiscal  plan 
year  b(;ginning  on  July  1, 2014  must  use 
a  measurement  period  that  is  longer 
than  0  months  in  order  to  comply  with 
the  rt;quirement  that  the  niea.siin;ment 
period  begin  no  later  than  July  1.  2013 
and  end  no  earlier  than  90  days  before 
the  .stability  period.  For  example,  the 
employer  coidd  have  a  10-month 
measurement  period  from  June  15,  2013 
through  April  14,  2014,  followed  by  an 
administrative  period  from  April  15, 

2014  through  June  30,  2014.  This 
transition  relief  is  solely  for  the 
ajjplication  of  a  .stability  period 
beginning  in  2014  tbrougb  the  end  of 
that  stability  period  (including  any 
portion  of  the  .stability  period  falling  in 
2015). 

Note  that  employers  w'ho  u.se  a  full 
12-month  inea.sun;ment  period  are  not 
required  to  begin  the  measurement 
period  hy  July  1,  2013.  For  example,  an 
employer  with  a  fiscal  plan  year 
beginning  on  November  1,  2014  could 
use  a  12-month  measurement  period 
from  September  1,  2013  through  August 
31.  2014,  followed  by  an  admini.strative 
period  fro?n  September  1. 2014  througb 
October  31, 2014. 

.See  section  ll.C',.l.  of  this  preamble  for 
rult;s  on  changing  measurement  i)eriod.s 
from  year  to  year. 

D.  Applicable  barge  Employer  Members 
Farticipating  in  Mullienqiloyer  Plans 

.Several  comments  recpiested  a  special 
rule  for  employers  participating  in 
multiemployer  plans  in  view  of  such 
plans’  unique  operating  structures. 
Midtienq)loyer  plans  are  maintained 
pursuant  to  collective  bargaining 
agreements,  and  have  joint  boards  of 
trustees  representing  employees  and 
enqjloyers.  Each  participating 
employer’s  relationship  with  the  plan 
and  tlu;  employee’s  participation  in  the 
plan  differs  from  the  typical  single- 
einplover-spon.son;d  arrangement.  For 
example,  service  at  participating 
(‘luployers  generally  is  aggn;gated  to 
determine  an  employee’s  eligibility  to 
participate  in  the  mnltiemployer  plan, 
even  though  the  participating  employers 
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generally  are  not  related.  Becau.se  many 
of  the  collective  bargaining  agreement.s 
governing  multieinployer  plans  provide 
that  contributions  he  made  to  the 
multiemployer  fund  based  on 
requirements  other  than  hours  worked, 
such  as  on  a  days  worked,  i)roi(!Cts 
completed,  or  percentage  of  earnings 
basis,  contributing  employers  may  not 
he  in  a  position  to  know  how  many 
hours  any  individual  employee  worked. 
This  problem  is  exacerbated  by  the  fact 
that  covered  employees  often  work  for 
multiple  employers  and  it  is  thus 
impracticable  for  any  one  emiiloyer,  or 
the  fund,  to  determine  how  many  hours 
any  individual  employee  worked.  For 
these  reasons,  further  comments  an; 
requested  on  how  section  4980H  should 
apply  to  employers  participating  in 
multiemployer  plans. 

The  transition  rule  de.scribed  in  this 
section  X.D.  appliiis  through  2014  (or 
contributions  made  by  applicable  large 
employers  participating  in  a 
multiemployer  plan.  The  rule  is 
intended  to  provide  an  administratively 
feasible  means  for  employers  that 
contribute  to  multiemployer  plans  to 
comply  with  section  4980H.  If  any 
assessable  payment  were  due  under 
section  4980H,  it  would  be  payable  by 
a  participating  applicable  large 
employer  member  and  that  member 
would  be  responsible  for  identifying  its 
full-time  employees  for  this  purpose 
(which  would  be  ba.sed  on  hours  of 
service  for  that  employer).  If  the 
applicable  large  employer  contributes  to 
one  or  more  multiemployer  plans  and 
akso  maintains  a  single  employer  plan, 
the  rule  applies  to  each  multiemployer 
plan  but  not  to  the  single  employer 
plan. 

Under  this  transition  rule,  an 
applicable  large  employer  member  will 
not  be  treated  as  failing  to  offer  the 
opportunity  to  enroll  in  minimum 
essential  coverage  to  a  full-time 
employee  (and  the  employee’s 
dependents)  for  purposes  of  section 
4980H(a),  and  will  not  be  .subject  to  a 
penalty  under  section  4980H(b)  with 
respect  to  a  full-time  employee  if  (i)  the 
employer  is  required  to  make  a 
contribution  to  a  multiemployer  plan 
with  respect  to  the  full-time  employee 
pursuant  to  a  collective  bargaining 
agreement  or  an  appropriate  related 
participation  agreement,  (ii)  coverage 
under  the  multiemployer  plan  is  offered 
to  the  full-time  employee  (and  the 
employee’s  dependents),  and  (iii)  the 
coverage  offered  to  the  full-time 
employee  is  affordable  and  provides 
minimum  value.  For  purposes  of  the 
preceding  sentence,  whether  the 
employee  is  a  full-time  employee  is 
determined  under  section  4980H(c)(4), 


whether  coverage  is  affordable  is 
determined  under  section  3r)(c)(2)(r.)(i), 
and  whether  coverage  [)rovides 
minimum  value  is  determined  under 
section  :«iB(c)(2)(C)(ii).  Notwithstanding 
this  transition  relief,  any  waiting  period 
for  coverage  under  the  |)lan  must 
separately  comply  with  ttO-day 
limitation  on  waiting  periods  in  .section 
2708  of  t)ie  Public  Health  .Service  Ac.l. 
Further  guidance  under  section  2708  of 
the  Public  Health  Service  Act  will 
address  this  limitation. 

For  juirposes  of  determining  whether 
coverage  under  the  multiemjdoyer  plan 
is  affordable,  employers  participating  in 
the  plan  may  u.se  any  of  the  affordability 
safe  harbors  set  forth  in  the  proposed 
regulations  (and  de.scribed  in  .section 
V.B.2.  of  this  preamble).  Coverage  under 
a  multiemployer  plan  will  also  be 
considered  affordable  with  respect  to  a 
full-time  employee  if  the  employee’s 
required  contribution,  if  any,  toward 
self-only  health  coverage  under  the  plan 
does  not  exceed  9.5  percent  of  the  wages 
reported  to  the  qualified  multiemployer 
plan,  w’hich  may  be  determined  based 
on  actual  wages  or  an  hourly  wage  rate 
under  the  applicable  collective 
bargaining  agreement. 

E.  Applicable  Large  Employer 
Determination  for  2014 

Section  4980H(c)(2)  defines  an 
applicable  large  employer  with  respect 
to  a  calendar  year  as  an  employer  that 
employed  an  average  of  at  least  5t)  full¬ 
time  employees  on  busine.s.s  days  during 
the  preceding  calendar  year.  For 
purposes  of  determining  whether  an 
employer  is  an  applicable  large 
employer,  full-time  equivalents  (FTEs), 
which  are  determined  based  on  the 
hours  of  service  of  employees  who  are 
not  full-time  employees,  are  taken  into 
account.  For  most  employers,  their 
status  as  an  applicable  large  employer 
will  bo  evident  without  the  need  for  an 
actual  employee  calculation  (for 
example,  employers  with  a  number  of 
employees  that  is  well  in  excess  of  the 
50-employee  threshold).  However,  for 
.some  employers  (those  sufficiently  close 
to  the  50-employee  threshold),  a 
calculation  will  be  required  and  will  be 
performed  for  the  first  time.  The 
Treasury  Department  and  the  IRS  have 
concluded  that  transition  relief  is 
appropriate  for  those  employers  because 
tliey  will  be  becoming  familiar  with  the 
applicable  large  employer  determination 
metliod  and  applying  it  for  the  first  time 
in  2013.  Specifically,  transition  relief  is 
provided  for  purposes  of  the  applicable 
large  employer  determination  for  the 
2014  calendar  year  that  allows  an 
employer  the  option  to  determine  its 
status  as  an  applicable  large  employer 


by  reference  to  a  period  of  at  least  six 
consecutive  calendar  months,  as  cho.sen 
by  the  employer,  in  the  2013  calendar 
year  (rather  than  the  entire  2013 
calendar  year).  Thus,  an  employer  may 
determine  whether  it  is  an  applicable 
large  employer  for  2014  by  determining 
whether  it  employed  an  average  of  at 
least  50  full-time  employees  on  business 
days  during  any  consecutive  six-month 
period  in  2013. 

This  will  allow  these  employers  to 
choose  to  use  either,  or  both,  a  period 
to  proj)are  to  count  their  employees  and 
a  period  afterward  to  a.scertain  and 
implement  the  results  of  the 
determination.  For  example,  an 
employer  tx)idd  use  the  period  from 
January  to  February,  2013  to  establish 
its  counting  method,  the  period  from 
March  through  August,  2013  to 
determine  its  applicable  large  employer 
status  and,  if  it  is  an  applicable  large 
employer,  the  period  from  September 
through  December,  2013  to  make  any 
needed  adjustments  to  its  plan  (or  to 
establish  a  plan)  in  order  to  comply 
with  section  4980H. 

F.  Coverage  for  Dependents 

A  number  of  employers  currently 
offer  coverage  only  to  their  employees, 
and  not  to  dependents.  For  these 
employers,  expanding  their  health  plans 
to  add  dependent  coverage  will  require 
sub.stantial  revisions  to  their  plans  and 
to  their  procedures  for  administration  of 
the  plans.  To  provide  employers 
sufficient  time  to  implement  these 
changes,  it  is  appropriate  to  provide 
transition  relief  with  respect  to 
dependent  coverage  for  plan  years  that 
begin  in  2014.  Accordingly,  any 
employer  that  takes  steps  during  its  plan 
year  that  begins  in  2014  toward 
satisfying  the  .section  4980H  provisions 
relating  to  the  offering  of  coverage  to 
full-time  employees’  dependents  will 
not  be  liable  for  any  assessable  payment 
under  section  4980H  solely  on  account 
of  a  failure  to  offer  coverage  to  the 
dependents  for  that  plan  year. 

G.  Variable  Hour  Employee  Definition 

The  proposed  regulations,  consistent 
with  Notice  2012-58,  provide  that  a 
new  employee  is  a  variable  hour 
employee  if,  based  on  the  facts  and 
circumstances  at  the  start  date,  it  cannot 
be  determined  that  the  employee  is 
rea.sonahly  expected  to  be  employed  on 
average  at  least  30  hours  per  week.  A 
new  employee  who  is  expected  to  be 
employed  initially  at  least  30  hours  per 
week  may  be  a  variable  hour  employee 
if,  based  on  the  facts  and  circumstances 
at  the  start  date,  the  period  of 
employment  at  more  than  30  hours  per 
week  is  reasonably  expected  to  be  of 
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limited  diijration  and  it  cannot  he 
detfirmined  that  the  employee  is 
reasonably  expected  to  he  employed  on 
average  at  least  30  hours  per  week  over 
the  initial  measurement  period. 

Effective  as  of  laniiary  1,  201.1,  and 
except  in  the  case  of  seasonal 
employees,  the  employer  will  he 
re(juired  to  assume  for  this  purpose  that 
although  the  mnployee’s  hours  <if 
servif;e  might  he  expected  to  vary,  the 
employee  will  continue  to  he  employed 
hy  the  employer  for  the  entire  initial 
measurement  period;  accordingly,  the 
employer  will  not  he  permitted  to  take 
into  account  the  likelihood  that  the 
employee's  employment  will  terminate 
before  the  end  of  the  initial 
measurement  period.  The  effet;tive  date 
of  the  rule  described  in  the  immediately 
preceding  .sentenrx;  is  delayed  until 
2015  to  provide  transition  relief  because 
some  plan  sponsors  may  have 
interpreted  Notice  2012-58  (which  gave 
reliance  for  2014)  more  broadly.  Even 
with  respect  to  2014,  however,  the 
status  of  any  individual  employee  as  a 
variable  hour  employee  cannot  be  based 
on  employer  expectations  regarding 
aggregate  turnover.  Rather  there  must  be 
objective  facts  and  circumstances 
specific  to  the  newly  hired  employee  at 
the  .start  date  demonstrating  that  the 
individual  employee’s  employment  is 
rea.sonably  expected  to  be  of  limited 
duration  within  the  initial  measurement 
period. 

.V.  Effacliva  Daios  and  Eeliance 

.Section  4980fl  is  effective  for  months 
after  December  31,  2013. 

Employers  may  rely  on  these 
proposed  regvdations  for  guidance 
pending  the  issuance  of  final  regulations 
or  other  guidance.  E’inal  regulations  will 
be  effective  as  of  a  date  not  earlier  than 
the  date  the  final  regulations  are 
published  in  the  Federal  Register.  If  and 
to  the  extent  future  guidance  is  more 
restrictive  than  the  guidance  in  these 
proposed  regulations,  the  future 
guidance  will  be  applied  without 
retroactive  effect  and  employers  will  be 
provided  with  sufficient  time  to  come 
into  compliance  with  the  final 
rfigulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12868.  Therefore,  a 
regulatory  assessment  is  not  required. 

It  has  also  been  determined  that 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  IJ.S.C.  t;ha[)ter  5)  does 
not  apply  to  this  regulation,  and  beccuise 
the  regulation  does  not  impose  a 
collection  of  information  on  small 


26  CEE  Part  54 

Excise  taxes.  Pensions,  Reporting  and 
recordkeeping  recjuirements. 

26  CEE  Part  301 

Employment  taxes.  Estate  taxes, 
Exci.se  taxes,  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
niquirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CER  parts  1,  54,  and 
301  are  |)roposed  to  be  ameiuhul  as 
follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation 
for  part  1  continues  to  reatl  in  j)art  as 
follows: 

Authority:  26  tJ..S.(;.  7805  *  ♦  * 


entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apjily. 

Pursuant  to  section  7805(f)  of  the 
Code,  this  notice  of  proposed 
rulemaking  has  been  submitted  to  tbe 
(ihitrf  Coun.sel  for  Advocacy  of  the  Small 
Uusiruiss  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  the  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  submitted  timely  to  the  IRS.  The 
Treasury  Department  and  the  IRS 
reque.st  comments  on  all  aspects  of  the 
proposed  rules.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  April  23,  2013,  beginning  at  10:00 
a.m.  in  the  Auditorium,  Internal 
Revenue  Building,  1111  fionstitution 
Avenue  NW,  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  Constitution  Avenue 
entrance.  In  addition,  all  visitors  must 
present  photo  identification  to  enter  the 
building.  Becau.se  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  electronic  or  written 
comments  by  March  18,  2013,  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
April  3,  2013.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  pas.sed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

These  proposed  regulations  were 
drafted  by  the  Office  of  Tax  Exempt  and 
Government  Entities.  Other  personnel 
from  the  Treasury  Department  and  the 
IRS  participated  in  the  development  of 
the  regulations. 

List  of  Subjects 

26  CEE  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


■  Par.  2.  Section  1.1361-^  is  amended 
as  follows: 

■  1.  In  paragraph  (a)(8)(i)(C),  the 
language  “and  4412;  and”  is  removed 
and  "and  4412;’’  is  added  in  its  place. 

■  2.  In  paragraph  (a)(8)(i)(D),  the 
language  “or  6427.”  is  removed  and  “or 
6427;  and”  is  added  in  its  place. 

■  3.  Paragraphs  (a)(8)(i)(E)  is  added. 

■  4.  In  paragraph  (a)(8)(ii),  the  language 
“January  1,  2008.”  is  removed  and 
“January  1,  2008,  except  that  paragraph 
(a)(8)(i)(E)  of  this  section  applies  for 
months  after  December  31, 2013.”  is 
added  in  its  place. 

Tbe  additions  read  as  follows: 

§  1.1361-4  Effect  of  QSub  election. 

(a)*  *  * 

(8)*  *  * 

(i)*  *  * 

(E)  A.sses.sment  and  collection  of  an 
assessable  payment  imposed  by  section 
4980H  and  reporting  required  by  section 
6056. 


Authority:  26  l)..S.C.  7805  *  *  * 

Section  54.4980H-,'I  is  also  issued  under  26 
II.S.C.  4<m0l  1(c)(4)(B). 


§  54.4980H-0  Table  of  contents. 

Tliis  section  lists  the  table  of  contents 
for  S§.54.4980H-1  through  54.4980H-6. 
Section  54.4980H-1  Definitions. 

(a)  Definitions. 


■  Par,  4.  .Sections  54.4980H-0, 
.54.498011-1.  .54.4980H-2,  .54.4980H-3. 
54.4980H-4,  54.4980H-.5,  and 
54.4980H-0  are  added  to  read  as 
follows: 


PART  54— PENSION  EXCISE  TAXES 

■  Par.  3.  The  authority  citation  for  part 
54  is  amended  by  adding  entries  in 
numerical  order  to  read  as  fol low's: 
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(1)  Administrative  period. 

(2)  Advance  credit  payment. 

(3)  Affordable  Care  Act. 

(4)  Applicable  large  employer. 

(5)  Applicable  large  employer  member. 

(6)  Applicable  premium  tax  credit. 

(7)  Calendar  month. 

(8)  Church,  or  a  convention  or  association 
of  churt:hes. 

(9)  Collective  bargaining  agreement. 

(10)  Cost  sharing  reduction. 

(11)  Dependent. 

(12)  Eligible  employer-sponsored  plan. 

(13)  Employee. 

(14)  Employer. 

(15)  Exchange. 

(10)  Federal  poverty  line. 

(17)  F(»rm  VV-2  wages. 

(18)  Full-time  employee. 

(19)  Full-time  equivalent  emplovee  (FI’E). 

(20)  Government  entity. 

(21)  Hour  of  service. 

(22)  Initial  measununent  period. 

(23)  Minimum  essential  coverage. 

(24)  Minimum  value. 

(25)  Month. 

(26)  New  employee. 

(27)  Ongoing  employee. 

(28)  Period  of  employment. 

(29)  Person. 

(30)  Plan  year. 

(31)  I’redecessor  employer. 

(32)  Qualified  health  plan. 

(33)  Seasonal  emj)loyee. 

(34)  Seasonal  worker. 

(35)  Section  1411  certification. 

(36)  Section  4980H(a)  applicable  payment 
amount. 

(37)  Section  4980H(b)  ap|>licable  payment 
amount. 

(38)  .Self-only  coverage. 

(39)  Stability  period. 

(40)  Standard  measurement  period. 

(41)  Start  date. 

(42)  United  States. 

(43)  Variable  hour  emplovee*. 

(44)  Week. 

(b)  Effective/applifrabilily  date. 

.Section  54.4980H-2  Appli(;able  large 

employer  ami  applicable!  large  employer 
member. 

(a)  In  general. 

(b)  Determining  applicable  large  employer 
status. 

(1 )  In  goneiral. 

(2)  Seasonal  worker  exception. 

(3)  Employers  not  in  existence  in  preceding 
e;ah!ndar  yeiar. 

(4)  Special  rules  for  goveirnment  entities, 
cihurches.  and  camventioiis  and  associations 
of  churches. 

(c)  Fidl  time  txpiivalent  employees  (fTEs). 

(1)  In  general. 

(2)  (^Iculating  the  numlier  of  FTEs. 

(d)  FJxamples. 

(e)  Effiictive/applif:ability  date. 

Section  54.4980H-3  Determining  full-time 
employees. 

(a)  In  general. 

(b)  Hours  of  servic;e. 

(1)  Hourly  employee  calculation. 

(2)  Non-hourly  employee's  calculation. 

(c)  Look-back  measurement  method. 

(1)  Ongoing  employees. 

(2)  New  non-variable  hour  and  non-  . 
.seasonal  employees. 


(3)  New  variable  hour  and  new  sea.sonal 
employees. 

(4)  Transition  from  new  employee  to 
ongoing  employee. 

(5)  Examples. 

(d)  Change  in  employment  status. 

(1)  In  general. 

(2)  Examples. 

(e)  Employee  rehires. 

(1 )  Treatment  as  a  new  employee. 

(2)  Employment  break  period  defined. 

(3)  Special  unpaid  leave  defined. 

(4)  Averaging  method  for  employment 
break  periods  and  certain  other  unpaid  leave. 

(5)  Anti-abuse  rule. 

(6)  Examples. 

(f)  Nonpayment  or  lat«!  payment  of 
premiums. 

(g)  Effec;tive/applicability  date. 

.Section  54.4980H— 4  Assessable  payments 

tinder  section  4980H(a). 

(a)  In  general. 

(b)  Offer  of  coverage. 

(c)  Partial  calendar  month. 

(d)  Allocated  reduction  of  30  full-time 
employees. 

(e)  Example. 

(f)  Effective/applicability  date. 

.Stiction  54.4980H-5  Assessable  payments 

under  ser;tion  4980H(b). 

(a)  In  general. 

(b)  Offer  of  coverage. 

(c)  Partial  calendar  month. 

(d)  Ajvplicability  to  applicable  large 
employer  member. 

(e)  Affordability. 

(1)  In  general. 

(2)  Affordability  safe  harbors  for  siiction 
4980H(b)  purposes. 

(f)  Effective/applicability  date. 

Section  54.4980H-6  Administration  apd 

procedure. 

(a)  Re.servetl. 

(b)  Effective/applicability  date. 

§  54.4980H-1  Definitions. 

(a)  Definitions.  Tlie  definitions  in  this 
section  apply  to  this  .section  and 
§§54.498()H-2  through  .54.49»()H-b. 

(1)  Administrative  period.  ’I'he  term 
administrative  period  is  an  optional 
period,  .selected  by  an  applicable  large 
employer  member,  rrf  no  longer  than  90 
days  beginning  immediately  following 
the  end  of  a  measurement  period  and 
ending  immediately  bttfore  the  start  of 
the  associated  stability  period. 

(2)  Advance  credit  payment.  The  term 
advance  credit  payment  means  an 
advance  payment  of  the  premium  tax 
credit  as  provided  in  Affordable  (^are 
Act  section  1412  (42  U.S.C.  18()«2). 

(.3)  Affordable  Care  Act.  The  term 
Affordable  Care  Act  means  the  Patient 
Protection  and  Affordable  ('.are  Act, 
Public  Law  111-148  (124  Stat.  119 
(2010)),  and  the  Health  Care  and 
Education  Reconciliation  Act  of  2010, 
Public  Law  ni-152,  (124  Stat.  1029 
(2010)),  as  amended  by  tfie  Medicare 
and  Medicaid  Extenders  Act  of  2010 
Public  Law  111-309  (124  .Stat.  3285 


(2010)),  th»- Comprehensive  1099 
Taxpayer  Protection  and  Repayment  of 
Exchange  Subsidy  Overpayments  Act  of 
2011,  Public  Law“ll2-9  (125  Stat.  28, 
(2011)),  the  Department  of  Defense  and 
Fidl-Year  Continuing  Appropriations 
Act,  2011,  Public  Law  112-10  (125  .Stat. 
38,  (2011)),  and  the  3%  Withholding 
Repeal  and  job  Creation  Act,  Public  Law 
112-56  (125  .Stat.  711  (2011)). 

(4)  Applicable  large  employer.  The 
term  applicable  large  employer  means, 
with  respect  to  a  calendar  year,  an 
employer  that  employed  an  average  of  at 
least  50  full-time  employees  (including 
fidl-time  equivalent  employees)  on 
business  days  during  the  preceding 
calendar  year.  E'er  rules  relating  to  the 
determination  of  applicable  large 
employer  status,  see  §54.5980H-2. 

(5)  Applicable  large  employer 
member.  The  term  applicable  large 
employer  member  means  a  person  that, 
together  wdth  one  or  more  other  persons, 
is  treated  as  a  single  employer  that  is  an 
applicable  large  employer.  For  this 
purpose,  if  a  person,  together  with  one 
or  more  other  persons,  is  treated  as  a 
single  employer  that  is  an  applicable 
large  employer  on  any  day  of  a  calendar 
month,  that  person  is  an  applicable 
large  employer  member  for  that  calendar 
month.  If  the  applicable  large  employer 
comprises  one  person,  that  one  person 

is  the  applicable  large  employer 
member.  An  applicable  large  employer 
member  does  not  include  a  person  that 
is  not  an  employer  or  only  an  employer 
of  employees  with  no  hours  of  service 
for  the  calendar  year.  For  ndes  for 
g(jverninent  entities,  and  churches,  or 
conventions  or  associations  of  churches, 
see  §  54.498{)H-2(b)(4). 

(6)  Applicable  premium  tax  credit. 

The  term  applicable  premium  tax  credit 
means  any  premium  tax  credit  that  is 
allowed  nr  paid  under  section  36B  and 
any  advance  payment  of  such  credit. 

(7)  Calendar  month.  The  term 
calendar  month  means  one  of  the  12  full 
months  named  in  the  calendar,  such  as 
january,  February,  or  March. 

(8)  Church,  ora  convention  or 
association  of  churches.  The  term 
church,  ora  convention  or  association 
of  churches  has  the  .same  meaning  as 

“  provided  in  §  1.170A-9(b)  of  this 
chapter. 

(9)  Collective  bargaining  agreement. 
The  term  collective  bargaining 
agreement  means  an  agreement  that  the 
.•jecretary  of  Labor  determines  to  be  a 
collective  bargaining  agreement, 
j)rovided  that  the  health  benefits 
provided  under  the  collective 
bargaining  agreement  are  the  suhjemt  of 
good  faith  bargaining  between  employee 
representatives  and  one  or  more 
employers,  and  the  agreement  between 
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einfiloyeo  roprosoiitativns  and  one  or 
more  employers  satisfies  section 
77t)l(a)(4(i).' 

(10)  ('ost-shoring  rtniuclion.  TIk;  term 
cost-shoring  reduction  means  a  c(jst- 
sharing  reduction  and  any  advance 
|)ayment  of  the  reduction  as  defined 
under  section  1402  of  the  Affordable 
(iare  Act. 

(11)  Dependent .  The  term  dependent 
means  a  child  (as  dedined  in  section 
152(0(1))  of  an  employee  who  has  not 
attaimui  age  20.  A  child  attains  age  20 
on  the  20th  anniversary  of  the  date  the 
child  was  horn.  Ahstmt  knowhidge  to 
the  contrary,  applicable  large  employer 
members  may  rely  on  an  employee’s’ 
representation  about  that  employfie’s 
children  and  the  ages  of  tln)se  children. 
Dependent  does  not  incliuh;  the  spouse 
of  an  em|)loyee. 

(12)  Eligible  employer-sponsored 
plan.  The  term  eligil)le  employer- 
sponsored  plan  has  the  same  meaning  as 
provided  under  section  50()l)A(n(2)  and 
any  applicable  guidance!  thereunder. 

(18)  Employee.  The  term  employee 
means  an  individual  win)  is  an 
emj)loyee  under  the  common-law' 
standard.  .See  §  81  ..8401  (t:)— 1  (h)  of  this 
chapter.  For  purposes  of  this  paragraph, 
a  lea.sed  employee  (as  defined  in  fi^ection 
414(n)(2)),  a  sole  proprietor,  a  partner  in 
a  partnership,  ora  2-percent  S 
corporation  shareholder  is  not  an 
emplovee. 

(14)  Employer.  The  term  employer 
means  the  per.son  that  is  the  employer 
of  an  employee  under  the  common-law 
standard.  See  §  81.8121(d)-l(c)  of  this 
chapter.  For  purposes  of  determining 
whether  an  employer  is  an  applicable 
large  employer,  all  persons  treated  as  a 
single  employer  under  section  414(1)), 

(c),  (rn),  or  (o)  are  treated  as  a  single 
employer.  Thus,  all  employees  of  a 
controlled  group  of  entities  under 
.section  414(b)  or  (c),  an  affiliated  servii:e 
group  imder  section  414(m),  or  under 
section  414(o)  are  taken  intf)  account  in 
determining  whether  the  members  of 
the  controlled  group  or  affiliated  service 
group  together  are  an  applicable  large 
employer.  For  purposes  of  determining 
applicable  large  employer  status,  the 
term  employer  also  includes  a 
predecessor  employer  and  a  successor 
emj)loyer. 

(15)  Exchange.  'I'he  term  Exchange 
means  an  Exc:hange  as  defined  in  45 
t:FR  155.20. 

(Hi)  Federal  Poverty  Line.  The  term 
Federal  poverty  line  means  the  most 
recently  published  poverty  guidelines 
(updated  periodically  in  the  Federal 
Register  by  the  Secretary  of  Health  and 
Human  .Services  under  the  authority  of 
42  H.S.f’,.  0002(2))  as  of  the  first  day  of 


the  plan  year  of  the  applicable  large 
employer  member’s  health  plan. 

(17)  Form  W-2  wages.  The  term  Form 
W’-2  nagc’.s  with  respect  to  an  employee 
refers  to  the  amount  of  wages  as  defined 
under  section  8401(a)  for  the  applicable 
calendar  vear  (re(|uired  to  be  reported  in 
Box  1  of  the  Form  VV-2)  received  from 
an  applicable  large  employer. 

(18)  Full-time  employee.  The  term 
full-time  employee  means,  with  respect 
In  a  calendar  month,  an  employee  who 
is  emj)loyed  :m  average  of  at  least  80 
hours  of  service  per  week  with  an 
emplover.  For  this  purpo.se,  180  hours 
of  service  in  a  calendar  month  is  treated 
as  the  monthly  eipiivalenl  of  at  least  80 
hours  of  service  per  week,  provided  the 
employer  applies  this  efiuivaUiiicy  rule 
on  a  reasonable  aiifl  consistent  basis. 

For  rules  on  the  determination  of 
whether  an  emplovee  is  a  full-time 
employee,  including  the  look-back 
measuremrint  method  for  purposes  of 
determining  and  computing  liability 
under  seidion  4980H  (but  not  for  the 
j)urpose  of  determining  status  as  an 
applicable  large  employer),  see 
§54.49H0H-8. 

(19)  Full-time  eifuivaienl  employee 
(FTE).  The  term  full-time  ecpiivalent 
employee,  or  FTE,  means  a  combination 
of  employees,  each  of  whom 
individually  is  not  treated  as  a  full-time 
employee  because  he  or  she  is  not 
employed  on  average  at  least  80  hours 
of  service  per  week  with  an  employer, 
who,  in  combination,  are  counted  as  the 
equivalent  of  a  full-time  employee 
solely  for  purposes  of  determining 
whether  the  employer  is  an  applicable 
large  employer.  For  rules  on  the  method 
for  determining  the  number  of  an 
employer’s  fidl-time  equivalent 
employees,  or  P’TFs,  see  ^.54.4980H- 
2(c). 

(20)  (Government  entity.  The  term 
government  entity  means  the 
government  of  the  United  States,  any 
.State  or  political  subdivision  thereof, 
any  Indian  tribal  government  (as 
defined  in  .section  7701(a)(40))  or 
subdivision  of  an  Indian  tribal 
government  (determined  in  accordance 
with  section  7871(d)),  or  any  agency  or 
instrumentality  of  any  of  the  foregoing. 

(21)  Hour  of  .service — (i)  In  general. 
The  term  hour  of  service  means  each 
hour  for  which  an  employee  is  paid,  or 
entitled  to  payment,  for  the  [)erformance 
of  duties  for  the  employer;  and  each 
hour  for  whitdi  an  employee  is  paid,  or 
entitled  to  paynient  by  the  employer  for 
a  period  of  time  during  which  no  duties 
are  performed  due  to  vacation,  holiday, 
illness,  incapacity  (including  disability), 
layoff,  jury  duty,  military  duty  or  leave 
of  absence  (as  defined  in  29  UFR 
2530.200b-2(a)).  For  the  rules  for 


determining  an  employee's  hour  of 
service,  .see  §54.498011-8. 

(ii)  Sendee  (or  other  applicable  large 
employer  members.  In  determining 
hours  of  service  and  status  as  a  full-time 
employee  for  all  purposes  under  section 
4980H,  an  hour  of  service  for  one 
applicable  large  emplover  member  is 
treated  as  an  hf)ur  of  service  lor  all  otlmr 
applicable  large  employer  members  for 
all  periods  during  which  the  applicable 
large  (iinployer  members  are  part  of  llu! 
same  group  of  employers  forming  an 
a])plicable  large  em|)loyer. 

(iii)  Sendee  of  a  nonresident  alien 
individmds  and  sendee  outside  the 
thiited  States.  Hours  of  service  do  not 
include  hours  of  service  to  the  extent 
the  compensation  for  those  hours  of 
service  constitutes  income  from  sources 
without  the  United  .States  (within  the 
nniariingof  section  8(')2(a)(8)). 

(22)  Initial  measurement  period.  The 
term  initial  measununent  period  means 
a  time  period  selected  by  an  applictiljle 
large  employer  m(!mb(!r  of  at  least  three 
con.secutive  calendar  months  but  not 
more  than  12  consecutive  calendar 
months  u.sed  by  the  aj)plicable  largj! 
emplover  as  })art  of  the  process  of 
determining  w'hether  certain  new 
employees  are  full-time  employees 
under  the  look-back  measurement 
method  in  §  54.4980H-8(c).  .See 
§  54.4980H-8(r;)(l)(ii)  for  rules  on  pay 
periods  including  the  b(!ginning  and 
end  dates  of  the  measurement  period. 

(28)  Minimum  essential  coverage.  'I'he 
term  minimum  essential  coverage  (or 
ME(J)  has  the  same  meaning  as  j)rovided 
in  section  50n0A(f)  and  any  regulations 
or  other  administrative  guidance 
thereunder. 

(24)  Minimum  value.  The  term 
minimum  vedue  has  the  same  meaning 
as  [)rovided  in  section  88H(c)(2)(Cd(ii) 
and  any  regulations  or  other 
administrative  guidance  thereunder. 

(25)  Month.  The  term  month  refers  to 
the  period  that  begins  on  any  dale 
followdng  the  first  day  of  a  calendar 
month  and  that  ends  on  the 
immediately  preceding  date  in  the 
immediately  following  calendar  month 
(for  example,  from  February  2  to  March 
1  or  from  December  15  to  january  14)  or 
that  is  a  calendar  month.  .See 

§  54.4980H-l(a)(7)  for  the  definition  of 
calendar  month. 

(28)  New  emplovee.  The  term  new 
employee  means  an  employee  who  has 
been  employed  by  an  applicable  large 
employer  for  less  than  one  complete 
standard  measurement  period.  For 
treatment  of  the  employee  as  a  new 
employee  or  ongoing  employee 
following  a  period  for  which  no  hours 
of  .service  are  (iarned,  see  the 
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eniplovinent  break  period  rules  at 
§  54.498()H-3(e). 

(27)  Ongoing  employee.  The  term 
ongoing  employee  means  an  employee 
who  has  been  employed  by  an 
applicable  large  employer  member  for  at 
least  one  complete  standard 
measurement  period. 

(28)  Period  of  employment.  The  term 
period  of  employment  means  the  period 
of  time  beginning  on  the  first  date  for 
vN'hich  an  employee  is  credited  with  an 
hour  of  service  for  an  applicable  large 
employer  (including  any  member  of  that 
applicable  large  employer)  and  ending 
on  the  la.st  date  on  which  the  employee 
is  credited  with  an  hour  of  service  tor 

.  tliat  applicable  large  employer,  both 
dates  inclusive.  An  employee  may  have 
one  or  more  periods  of  employment 
with  the  same  applicable  large 
employer. 

(29)  Person.  The  term  person  has  the 
same  meaning  as  provided  in  section 
7701(a)(1)  and  the  regulations 
thereunder. 

(30)  Plan  year.  The  plan  year  must  be 
twelve  consecutive  months,  unle.ss  a 
short  plan  year  of  less  than  twelve 
consecutive  months  is  permitted  for  a 
valid  business  purpose.  A  plan  year  is 
permitted  to  begin  on  any  day  of  a  year 
and  must  end  on  the  preceding  day  in 
the  immediately  following  year  (for 
example,  a  plan  year  that  begins  on 
October  15,  2014,  must  end  on  October 
14,  2015).  A  calendar  year  plan  year  is 
a  period  of  twelve  consecutive  months 
beginning  on  January  1  and  ending  on 
December  31  of  the  same  calendar  year.  , 
Once  established,  a  plan  year  is  effective 
for  the  first  plan  year  and  for  all 
subsequent  plan  years,  unless  changed, 
provided  that  such  change  will  only  be 
recognized  if  made  for  a  valid  business 
purposes.  A  change  in  the  plan  year  is 
not  permitted  if  a  principal  purpose  of 
the  change  in  plan  year  is  to  circumvent 
the  rules  of  section  4980H  or  these 
regulations. 

(31)  Predecessor  employer.  (Reserved] 

(32)  Qualified  health  plan.  The  term 
qualified  health  plan  means  a  qualified 
health  plan  as  defined  in  Affordable 
C^re  Act  section  1301(a)  (42  IJ.S.C. 
18021(a)),  but  does  not  include  a 
catastrophic  plan  described  in 
Affordable  C]are  Act  section  1302(e)  (42 
IJ.S.C.  18022(e)). 

(33)  Seasonal  employee.  (Ke.servedj 

(34)  Seasonal  worker.  Tbe  term 
seasonal  worker  means  a  worker  who 
performs  labor  or  .services  on  a  seasonal 
basis  as  defined  by  the  Secretary  of 
Labor,  including  (but  not  limited  to) 
workers  covered  by  29  CFR  500.20(s)(1 ), 
and  retail  workers  employed  exclusively 
during  holiday  seasons.  Employers  may 
apply  a  rea.sonable,  good  faith 


interpretation  of  the  term  ‘‘seasonal 
worker”  and  a  reasonable  good  faith 
interpretation  of  29  CFR  500.20(s)(l) 
(including  as  applied  by  analogy  to 
workers  and  employment  positions  not 
otherwi.se  covered  under  29  Cl’R 
,5()0.20(s)(l)). 

(35)  Section  1411  Certification.  'I’he 
term  Section  1411  Certification  means 
the  certification  received  as  part  of  the 
process  established  by  the  Secretary  of 
Health  and  Human  Services  under 
which  an  employee  is  certified  to  tbe 
employer  under  section  1411  of  the 
Affordable  (Jare  Act  as  having  enrolled 
for  a  calendar  month  in  a  qualified 
health  plan  with  respect  to  which  an 
applicable  premium  tax  credit  or  cost- 
sharing  reduction  is  allowed  or  paid  ' 
with  respect  to  the  employee. 

(36)  Section  4980H(aj  applicable 
payment  amount.  The  term  section 
49B()[!(a)  applicable  payment  amount 
moans,  with  respect  to  any  month,  1/12 
of  $2,000,  adjusted  for  inflation  in 
accordance  with  section  4980H(c)(5) 
and  any  applicable  guidance 
thereunder. 

(37)  Section  4980H(b)  applicable 
payment  amount.  ’I'he  term  section 
4980H(b)  applicable  payment  amount 
means,  with  respect  to  any  month,  1/12 
of  .$3,000,  adjusted  for  inflation  in 
accordance  with  section  4980H(c)(5) 
and  any  applicable  guidance 
thereunder. 

(38)  Self-only  coverage.  The  term  self- 
only  coverage  means  health  insurance 
coverage  provided  to  only  one 
individual,  generally  the  employee. 

(39)  Stability  period.  The  term 
stability  period  means  a  time  period 
selected  by  an  applicable  large  employer 
member  that  follows,  and  is  associated 
with,  a  standard  measurement  period  or 
an  initial  measurement  period,  and  is 
used  by  the  applicable  large  employer 
memljer  as  part  of  the  process  of 
determining  whether  an  employee  is  a 
full-time  employee  under  the  look-back 
measurement  method  in  §54.4980H- 
3(c). 

(40)  Standard  measurement  period. 
The  term  standard  measurement  period 
means  a  time  period  of  at  least  three  but 
not  more  than  12  consecutive  months 
that  an  applicable  large  employer 
member  selects  and  uses  in  determining 
whether  an  ongoing  employee  is  a  full¬ 
time  employee  under  the  look-back 
measurement  method  in  S54.4980H- 
.3(c).  See  §  54.4980H-3(c)(l)(ii)  for  rules 
on  payroll  periods  that  include  the 
beginning  and  end  dates  of  the 
measurement  period. 

(41)  Start  date.  The  term  start  date 
means  the  first  date  on  which  an 
employee  is  required  to  be  credited  with 
an  hour  of  service  with  an  employer. 


For  rules  relatirtg  to  when,  following  a 
period  for  which  an  employee  does  not 
earn  an  hour  of  service,  that  employee 
may  be  treated  as  a  new  employee  with 
a  new  start  date  rather  than  a  continuing 
employee,  see  the  averaging  method  for 
employment  break  periods  at 
§.54.4‘j80H-3(e). 

(42)  United  States.  The  term  United 
States  moans  United  States  as  defined  in 
solution  7701(a)(9). 

(43)  Variable  hour  employee.  The 
term  variable  hour  employee  means  an 
employee  if,  based  on  the  facts  and 
circumstances  at  the  employee’s  start 
date,  the  applicable  large  employer 
member  cannot  determine  whether  the 
emjjloyee  is  reasonably  expected  to  be 
employed  on  average  at  least  30  hours 
of  service  per  week  during  the  initial 
measurement  period  because  the 
employee’s  hours  are  variable  or 
otherwise  uncertain.  For  this  purpose, 
the  applicable  large  employer  member 
may  not  take  into  account  the  likelihood 
that  the  employee  may  terminate 
employment  with  the  applicable  large 
employer  (including  any  member  of  the 
applicable  large  employer)  before  the 
end  of  the  initial  measurement  period. 

(44)  Week.  The  term  week  means  any 
period^of  seven  consecutive  calendar 
days  applied  consistently  by  the 
applicable  large  employer  member. 

(Ij)  Effective/applicability  date.  This 
section  is  applicable  for  periods  after 
December  31,  2013. 

§  54.4980H-2  Applicable  large  employer 
and  applicable  large  employer  member. 

(a)  In  general.  .Section  4980H  applies 
to  an  applicable  large  employer  and  to 
all  of  the  applicable  large  employer 
members  that  comprise  that  applicable 
large  employer.  > 

(b)  Determining  applicable  large 
employer  status — (1)  In  general.  An 
employer’s  status  as  an  applicable  large 
employer  for  a  calendar  year  is 
determined  by  taking  tbe  sum  of  the 
total  number  of  full-time  employees 
(including  any  seasonal  workers)  for 
each  calendar  month  in  the  preceding 
calendar  year  and  the  total  number  of 
f'TEs  (including  any  seasonal  workers) 
for  each  calendar  month  in  the 
preceding  calendar  year,  and  dividing 
hy  12.  The  result,  if  not  a  whole 
number,  is  then  rounded  to  the  next 
lovve.st  whole  number.  If  the  result  of 
this  calculation  is  less  than  50,  the 
employer  is  not  an  applicable  large 
employer  for  the  current  calendar  year. 
If  the  result  of  this  calculation  is  50  or 
more,  the  employer  is  an  applicable 
large-employer  for  the  current  calendar 
year,  unless  the  seasonal  worker 
exception  in  paragraph  (b)(2)  of  this 
section  applies. 
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(2)  Soosonal  worker  cxrt^pt ion.  If  the 
sum  of  an  employer’s  full-time 
employees  and  FI’Es  exceeds  ,'iO  for  120 
days  or  less  during  the  preceding 
calendar  year,  and  the  emjdoyees  in 
excess  of  .'it)  who  were  employed  during 
that  period  of  no  more  than  120  days  are 
sea.sonal  workers,  the  employer  is  not 
considered  to  employ  more  than  50  full¬ 
time  employees  (including  FTEs)  and 
the  employer  is  not  an  applicable  large 
employer  for  the  current  calendar  year. 
For  purposes  of  this  paragraph  (h)(2) 
only,  four  calendar  months  may  be 
treated  as  the  equivalent  of  120  days. 

The  four  calendar  months  and  the  120 
days  are  not  required  to  be  con.secutive. 

(3)  Employers  nol  in  existence  in 
preceding  calendar  year.  An  employer 
not  in  existence  throughout  the 
preceding  calendar  year  is  an  applicable 
large  employer  for  the  current  calendar 
year  if  it  is  reasonably  expected  to 
employ  an  average  of  at  least  50  full¬ 
time  employees  (taking  into  account 
I'TEs)  on  business  days  during  the 
current  calendar  year  and  it  actually 
employs  an  average  of  at  least  50  full¬ 
time  employees  (taking  into  account 
F'l’Es)  on  business  days  during  the 
calendar  year. 

(4)  Special  rules  for  government 
entities,  churches,  and  conventions  and 
associations  of  churches.  (Reserved) 

(c)  Full-time  equivalent  employees 
(FTEs) — (1)  In  general.  In  determining 
whether  an  employer  is  an  applicable 
large  employer,  the  number  of  FTEs  it 
employed  during  the  preceding  calendar 
year  are  taken  into  account.  All 
employees  (including  seasonal  workers) 
who  were  not  employed  on  average  at 
least  30  hours  of  service  per  week  for  a 
calendar  mf)nth  in  the  prec:eding 
calendar  year  are  included  in 
calculating  the  employer’s  FTEs  for  that 
calendar  month. 

(2)  Calculating  the  number  of  FTEs. 
The  number  of  F’TEs  for  each  calendar 
month  in  the  j)receding  calendar  year  is 
determined  by  calculating  the  aggregate 
number  of  hours  of  service  for  that 
calendar  month  for  employees  who 
were  not  full-time  employees  (but  not 
more  than  120  hours  of  .service  for  any 
employee)  and  dividing  that  number  by 
120.  In  determining  the  number  of  FTEs 
for  each  calendar  month,  fractions  are 
taken  into  account. 

(d)  Examples.  The  following  examjjles 
illustrate  the  rules  of  paragraphs  (a) 
through  (c)  of  this  section.  In  these 
examples,  hours  of  service  are 
computed  following  the  rules  set  forth 
in  §  54.4980H-3,  and  references  to  years 
refer  to  calendar  years  unless  otherwise 
specified.  The  Employers  in  Examples  2 
through  5  are  each  the  sole  applicable 
large  employer  member  of  the 


a{)plicable  large  employer,  as 
determined  under  section  414(b),  (c), 

(m)  and  (o). 

Example  1.  Applicable  large  employer/ 
controlled  group,  (i)  Facts.  For  21)15  and 
201fi,  corporation  P  owns  100  percent  of  all 
classes  of  stock  of  corporation  .S  and 
corporation  T.  P  has  no  employees  at  any 
time  in  2015.  For  every  calendar  month  in 
2015,  S  has  40  full-time  employees  and  T  has 
fit)  full-time  employees,  f’,  ,S,  and  T  are  a 
controlled  group  of  cor()orations  under 
section  414(h). 

(ii)  Conclusion.  Because  P,  .S  and  T  have 
a  comhinetl  total  of  100  full-time  employcjes 
during  2015,  P.  S,  and  T  is  an  applicable 
large  employer  for  2010.  Each  of  I’,  S  and  I' 
is  an  applir;ahle  largf?  em|)loyer  member  for 
2010. 

Example  2.  Applicable  large  employer  with 
FTEs.  (i)  Facts.  During  each  calendar  month 
of  2015,  Employer  1,  has  20  full-time 
employees  each  of  whom  averages  35  hours 
of  .service  per  week,  40  employees  eat:h  of 
whom  averages  90  hours  of  service  per 
month,  and  no  seasonal  workers. 

(ii)  Conclusion.  Each  of  the  20  employees 
who  average  35  hours  of  service  per  week 
count  as  one  full-time  employtie  for  t^ac:h 
month.  To  determine  the  number  of  FTFIs  for 
e.ach  month,  the  total  hours  of  service  of  the 
employees  who  are  not  full-time  employees 
(but  not  more  than  120  hours  of  .service  per 
employee)  are  aggregated  and  divided  by  120. 
'I'he  result  is  that  the  employer  has  30  FTEs 
for  each  month  (40  x  90  =  3,600,  and  3,600 

120  =  30).  Becau.se  Employer  L  has  50  full¬ 
time  employees  (the  sum  of  20  full-time 
employees  and  30  FTEs)  during  each  month 
in  2015,  and  because  the  seasonal  worker 
exception  is  not  applicable.  Employer  L  is  an 
applicable  large  employer  for  2016. 

Example  2.  Seasonal  worker  exception,  (i) 
Facts.  Oiiring  2015,  Employer  N  has  40  full¬ 
time  employees  for  the  entire  calendar  year, 
none  of  whom  are  sea.sonal  workers.  In 
addition.  Employer  N  also  has  80  sea.sonal 
full-time  workers  who  work  for  Employer  N 
from  September  through  December,  2015. 
Fimployer  N  has  no  FTEs  during  2015. 

(ii)  Conclusion.  Before  applying  the 
seasonal  worker  exception.  Employer  N  has 
40  full-time  employees  ^luring  each  of  eight 
r.alendar  months  of  2015,  and  120  full-time 
employees  during  each  of  four  calendar 
months  of  2015,  resulting  in  an  average  of 
66.5  employees  for  the  year  (rounded  down 
to  66  full-time  employees).  However. 
Employer  N's  workforce  equaled  or  exceeded 
50  full-time  employees  (counting  seasonal 
workers)  for  no  more  than  four  calendar 
rnontlis  (treated  as  the  equivalent  of  120 
days)  in  calendar  year  2015,  and  the  number 
of  full-time  employees  would  be  less  than  50 
during  those  months  if  seasonal  workers 
were  disregarded.  Accordingly,  becau.se  after 
application  of  the  .seasonal  worker  exception 
in  paragraph  (b)(2)  of  this  section  Employer 
N  is  not  considered  to  employ  more  than  50 
full-time  employees.  Employer  N  is  not  an 
applicable  large  employer  for  2016. 

Example  4.  Seasonal  workers  and  other 
FTEs.  (i)  Facts.  Same  facts  as  in  Example  3, 
except  that  Employer  N  has  20  FTEs  in 
August,  some  of  whom  are  seasonal  workers. 

(ii)  Conclusion.  'Die  .seasonal  worker 
exception  in  paragraph  (b)(2)  of  this  section 


d(}es  not  apply  if  the  number  of  an 
(•mployer’s  full-time  employees  (including 
.seasonal  w’orkers)  and  FTEs  equals  or 
exceeds  50  employees  for  more  than  120  dayr 
during  the  calendar  year.  Because  Fimployer 
N  has  at  least  50  fvill-time  employees  for  a 
period  greater  than  four  calendar  months 
(treated  as  the  equivalent  of  120  days)  during 
2015.  the  exception  in  ()aragraph  (h)(2)  of  this 
.s(!ction  does  not  apply.  Employer  N  averaged 
fi8  full-time  employees  in  201,5;  1(40  x  7)  -r 
(60  X  1)  -H  (120  X  4)i  -^  12  =  68.33,  rounded 
down  to  68,  and  accordingly.  Employer  N  is 
an  apjjlicahle  large  employer  for  calendar 
year  2016. 

Example  5.  New  employer,  (i)  Facts. 
Corporation  A  is  incorporated  on  lanuary  1, 
2015.  On  )anuary  1,  2015,  Corporation  A  has 
three  employees.  However,  prior  to 
incorporation.  Corporation  A's  owners 
purcliasefi  a  factory  intended  to  open  within 
two  months  of  incorporation  and  to  employ 
approximately  100  (unployees.  By  March  15, 
2015,  Oirporation  A  has  more  tlian  75  full¬ 
time  emplovees. 

(ii)  Conclusion.  Because  Corporation  A  can 
reasonably  be  expected  to  employ  on  average 
at  hiast  50  full-time  employees  on  busine.ss 
days  during  2015,  and  ac.tually  employs  an 
average  of  at  least  50  full-time  employees  on 
business  days  during  2015,  (Corporation  A  is 
an  applicable  large  employer  (and  an 
a[>plicable  large  employer  member). 

(e)  Effective/applicahility  date.  This 
section  is  applicable  for  periods  after 
December  31,  2013. 

§  54.4980H-3  Determining  futt-time 
employees. 

(a)  In  general.  This  .section  sets  forth 
the  rules  for  determining  hours  of 
.service  and  status  as  a  full-time 
employee  for  all  purposes  of  section 
4980H,  provided  that  the  look-back 
measurement  methods  for  determining 
.status  as  a  full-time  employee  under 
paragraph  (c)  of  this  section  apply  solely 
for  purpo.ses  of  determining  and 
calculating  liability  under  .section 
4980H(a)  and  (b)  (and  not  for  purposes 
of  determining  status  as  an  applicable 
large  employer).  See  §  54.4980H- 
l(a)(18)  for  the  definition  of  full-time 
employee. 

(o)  Hours  of  serx'icc — (1)  llourlv 
employees  calculation.  For  einjiloyees 
paid  on  an  hourly  basis,  an  employer 
mu.st  calculate  actual  hours  of  .service 
from  refiords  of  hours  wmrked  and  hours 
for  which  payment  is  made  or  due. 

(2)  Non-twurly  employees 
calculation — (i)  In  general.  F’or 
employees  paid  on  a  non-hourly  basis, 
an  employer  mu.st  calculate  hours  of 
service  by  using  one  of  the  following 
methods: 

(A)  Using  actual  hours  of  service  from 
records  of  hours  worked  and  hours  for 
which  payment  is  made  or  due. 

(B)  Using  a  days-worked  equivalency 
whereby  the  employee  is  credited  with 
eight  hours  of  service  for  each  day  for 
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which  the  employee  would  he  requinid 
to  he  credited  with  at  least  one  hour  of 
service  in  accordance  with  paragraph 
'b)(l)  of  this  section. 

(C'j  Using  a  weoks-worked 
equivalency  whereby  the  employee  is 
cnulited  with  40  hours  of  .service  for 
each  w;eek  f{»r  which  the  employcui 
would  be  required  to  be  credited  with 
at  lea.st  one  hour  of  service  in 
accordance  with  paragraph  (b)(1)  of  this 
section. 

(ii)  Chonge  in  method.  An  employer 
must  use  one  of  the  three  methods  in 
paragraph  (b)(2)  of  this  section  for 
calculating  the  hours  of  service  for  non- 
hourly  employees.  An  employer  is  not 
required  to  use  the  same  metliod  for  all 
non-hourly  employees,  and  may  apply 
different  methods  for  different 
classifications  of  non-hourly  employees, 
provided  the  classifications  are 
reasonable  and  consistently  applied. 
.Similarly,  an  applicable  large  employer 
member  is  not  required  to  ap|)ly  the 
same  methods  as  other  applicable  large 
employer  members  of  the  same 
applicable  large  employer  for  tbe  same 
or  different  cla.ssifications  of  non-hourly 
employees,  provided  that  in  each  case 
the  classifications  are  reasonable  and 
consistently  applied  by  the  applicable 
large  employer  member. 

(iii)  Prohihitnd  use  of  equivcdenries. 
The  numbiir  of  hours  of  service 
calculated  using  the  days-worked  or 
weeks-worked  equivalency  must  reflect 
generally  the  lu)ur.s  actually  worked  and 
the  hours  for  which  payment  is  made  or 
due.  An  employ(!r  is  not  permitted  to 
use  the  days-worked  equivalency  or  the 
weeLs-worked  equivalency  if  the  result 
is  to  substantially  understate  an 
employee’s  bours  of  service  in  a  manner 
that  would  cause  that  employee  not  to 
be  treated  as  full-time.  For  example,  an 
employer  may  not  use  a  days-work(id 
erjuivalency  in  the  case  of  an  employee 
w'ho  generally  works  three  lO-hour  days 
per  week,  because  the  ecpiivalency 
would  substantially  understate  the 
«;mployee’s  hours  of  service  as  24  hours 
of  service  per  week,  which  would  result 
in  the  employee  b(!ing  treated  as  not  a 
fidl-time  employee.  Rather,  the  number 
of  hours  of  s(!rvice  calculated  using  the 
days-worked  or  weeks-worked 
equivalency  method  mu.st  reflect 
generally  the  hours  actually  worked  and 
the  hours  for  which  payment  is  made  or 
due. 

(c)  Look-hack  ineasiirenieni  method — 
(1)  Ongoing  employees — (i)  In  general. 
Under  the  look-back  moasurenuiiit 
method  for  ongoing  employees,  an 
applicable  large  employer  determines 
each  ongoing  employee's  full-time 
status  by  looking  back  at  the  standard 
measurement  period.  The  applicable 


large  (unployer  imunber  iletermines  the 
months  in  which  the  standard 
measurement  period  starts  and  ends, 
l)rovided  that  the  determination  must  be 
made  on  a  uniform  and  consistent  basis 
for  all  em|)loyees  in  the  same  category 
(see  paragraj)h  (c)(1)(v)  of  this  s<u;tion 
for  a  list  of  permissible  categories).  For 
example,  if  an  applicabh;  large  em|doyer 
memb»!r  chooses  a  standard 
measurement^period  (jf  12  months,  tin; 
applicable  large  employer  member 
could  choose  to  make  it  the  calendar 
year,  a  non-calendar  plan  year,  or  a 
different  12-month  period,  such  as  one 
that  ends  shortly  before  the  s1art  of  thi! 
plan’s  annual  open  enrollment  period.  If 
the  applicable  large  employer  member 
determines  that  an  employee  was 
employed  on  average  at  least  30  hours 
per  week  during  the  standard 
measurement  period,  then  the 
applicable  large  employer  member  treats 
the  employee  as  a  full-time  employee 
during  a  sub.sequent  stability  period, 
Higardless  of  the  employee’s  number  of 
hours  of  service  during  the  stability 
period,  so  long  as  he  or  she  remains  an 
em[)loyee. 

(ii)  IJse  of  payroll  periods.  For  payroll 
periods  that  are  one  week,  two  weeks, 
or  semi-monthly  in  duration,  an 
employer  is  permitted  to  treat  as  a 
measurement  period  a  period  that  ends 
on  the  last  day  of  the  payroll  period 
pniceding  the  payroll  period  that 
includes  the  date  that  would  otherwise 
be  the  last  day  of  the  measurement 
period,  provided  that  the  m(!a.sure?nent 
{)eriod  begins  on  the  first  day  of  tlu; 
payroll  period  that  includes  the  date 
that  would  otherwi.se  be  the  first  day  of 
the  measurement  period.  An  employer 
may  also  treat  as  a  measunmifint  period 
a  period  that  b(!gins  on  the  first  day  of 
the  payroll  period  that  follows  the 
payroll  period  that  includes  the  date 
that  would  otherwise  be  the  first  day  of 
the  measurement  period,  proyided  that 
the  measurement  period  ends  on  the  last 
day  of  the  payroll  period  that  includes 
the  date  that  would  otherwise  bo  the  last 
day  of  the  measurement  j)eriod.  For 
example,  an  employer  using  the 
calendar  year  as  a  measurement  period 
could  exclude  the  entire  payroll  period 
that  included  (anuary  1  (the  Inginning 
of  the  year)  if  it  included  the  entire 
payroll  period  that  included  Dtjcember 
31  (the  end  of  that  same  year),  or, 
alternatively,  could  exclude  the  entire 
payroll  period  that  included  December 
31  of  a  calendar  year  if  it  iiu:lud(Ml  tin; 
(mtire  payroll  period  that  included 
january  1  of  that  calendar  year. 

(iii)  Employee  determined  to  he 
(anployed  an  average  of  at  least  .70 
hours  of  sendee  per  week.  An  employta; 
who  was  employed  on  average  at  least 


30  hours  of  service  per  week  during  the 
standard  measurement  period  must  be 
treat»!d  as  a  fidl-time  employee  for  a 
stability  periotl  that  begins  immediately 
after  tin;  standard  measurement  period 
and  any  applicable  administrative 
period.  The  stability  period  must  be  at 
least  six  con.seculive  calendar  months 
but  no  shorter  in  duration  than  the 
standard  measurement  period. 

(iv)  Employee  determined  not  to  he 
employed  on  average  at  least  30  hours 
of  sendee  per  week.  If  an  employee  was 
not  employed  an  average  at  least  30 
hours  of  .service  per  week  during  the 
.standard  measurement  period,  the 
applicable  large  employer  member  may 
treat  the  employee  as  not  a  full-time 
(unployee  during  the  stability  period 
that  follows,  but  is  not  longer  than,  the 
standard- measurement  period.  The 
stability  period  mu.st  begin  immediately 
after  the  end  of  the  measurement  period 
and  any  applicable  administrative 
period. 

(v)  Permissihle  employee  categories. 
Subject  to  the  rules  governing  the 
relationship  between  the  length  of  the 
measiirement  period  and  the  .stability 
period,  applicable  large  employer 
members  may  use  measurement  periods 
and  stability  perirxls  that  differ  either  in 
length  or  in  tbeir  starting  and  ending 
dates  for  the  following  categories  of 
employees; 

(A)  Collectively  bargained  employees 
and  non-collectively  bargained 
tunployt'os. 

(B)  liach  group  of  collectively 
bargained  employees  covered  by  a 
separate  collective  bargaining 
agreement. 

((;)  .Salaried  employees  and  hourly 
employees. 

(I))  Kmployees  whose  primary  places 
of  employment  are  in  different  States. 

(vi)  Optional  administrative  period. 

An  applicable  large  employer  member 
may  provide  for  an  administrative 
period  that  begins  immediately  after  the 
end  of  a  standard  mea.surement  period 
and  that  ends  immediately  before  the 
associated  stability  period;  however, 
any  administrative  period  between  tbe 
standard  measurennmt  period  and  tbe 
.stability  })eriod  for  ongoing  employees 
may  neither  reduce  iior  lengthen  the 
measurement  period  nr  the  .stability 
})eriod.  The  administrative  period 
following  the  standard  mea.surement 
period  may  last  up  to  90  days.  To 
prevent  this  administrative  period  from 
creating  a  gap  in  coverage,  the 
administrative  period  mu.st  overlap  with 
the  prior  .stability  period,  so  that,  during 
any  such  administrative  period 
applicabh*  to  ongoing  employees 
following  a  standard  measurement 
pciriod,  ongoing  employees  who  are 
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enrolled  in  coverage  becau.se  of  their 
status  as  full-time  employees  based  on 
a  prior  measurement  period  must 
continue  to  be  covered  through  the 
administrative  period.  Applicable  large 
employer  members  may  u.se 
administrative  periods  that  differ  in 
length  for  tbe  categories  of  employees 
identified  in  paragraph  (c)(l)(v)  of  this 
section. 

(vii)  Change  in  position  of 
employment  or  other  employment 
status.  If  an  ongoing  employee’s 
position  of  employment  or  other 
employment  status  changes  before  tbe 
end  of  a  stability  period,  the  change  will 
not  affect  the  application  of  the 
classificatif)!!  of  the  employee  as  a  full- 
tinu;  employee  (or  not  a  full-time 
employee)  for  the  remaining  pf)rtion  of 
the  stability  period.  For  example,  if  an 
ongoing  employee  in  a  certain  position 
of  employment  is  not  treated  as  a  full¬ 
time  employee  during  a  stability  period 
becau.se  the  employee’s  hours  of  service 
during  the  prior  measurement  period 
were  insufficient  for  full-time-employee 
treatment,  and  the  employee  changes 
position  of  employment  to  a  position 
that  involves  an  increa.sed  level  of  hours 
of  service,  the  treatment  of  the  (unployee 
as  a  non-full  time  employee  during  the 
remainder  of  the  .stability  period  is 
unaffected.  Similarly,  if  an  ongoing 
employee  in  a  certain  position  of 
employment  is  treated  as  a  full-time 
employee  during  a  stability  period 
because  the  employee’s  hours  of  service 
during  the  prior  measurement  period 
were  sufficient  for  full-time-employee 
treatment,  and  the  employee  changes 
position  of  employment  to  a  position 
that  involves  a  lower  level  of  hours  of 
.service,  the  treatment  of  the  employee 
as  a  full-time  employee  during  the 
remainder  of  the  stability  period  is 
unaffected. 

(viii)  Example.  The  following 
example  illustrates  the  application  of 
paragraph  (c)(1)  of  this  section: 

(i)  Facts.  Employer  W  is  an  applicable 
large  employer  member  and  comj)utes 
hours  of  service  following  the  rules  in 
this  section.  Employer  W  choo.ses  to  u.se 
a  12-inonth  .stability  period  that  begins 
January  1  and  a  12-month  .standard 
measurement  period  that  begins  October 
15.  Consistent  with  tbe  terms  of 
Employer  W’s  group  bealth  plan,  only 
employees  cla.ssified  as  full-time 
employees  using  tbe  look-back 
measur«!ment  method  are  eligible  for 
coverage.  Employer  \V  choo.ses  to  u.se  an 
administrative  period  between  the  end 
of  the  standard  measurement  period 
(October  14)  and  the  beginning  of  the 
stability  period  (January  1)  to  determine 
whicb  employees  were  employed  on 
average  30  hours  of  service  per  week 


during  the  measurement  period,  notify 
them  of  their  eligibility  for  the  plan  for 
the  calendar  year  beginning  on  January 
1  and  of  the  coverage  available  under 
the  plan,  answer  questions  and  collect 
materials  from  employees,  and  enroll 
those  employees  who  elect  coverage  in 
the  plan.  Previously-determined  fidl- 
time  employees  already  enrolled  in 
coverage  continue  to  be  offered  coverage 
through  the  administrative  period. 

Employee  A  and  Employee  13  have 
been  employed  by  Employer  W  for 
.several  years,  continuously  from  their 
start  dat(c  Employee  A  was  employed 
on  average  30  hj)urs  of  service  per  week 
during  the  standard  measurement 
period  that  begins  October  15,  2015  and 
ends  October  14,  2016  and  for  all  prior 
standard  measurement  periods. 
Employee  B  also  was  employed  on 
average  30  hours  of  service  per  week  ff)r 
all  prior  standard  measurement  periods, 
but  is  not  a  full-time  employee  during 
the  .standard  measurement  period  that 
begins  October  15,  2015  and  ends 
October  14,  2016. 

(ii)  (Jonclusions.  Because  Employee  A 
was  employed  for  the  entire  standard 
measurement  period  that  begins  October 
15,  2015  and  ends  October  14,  2016, 
Employee  A  is  an  ongoing  employee 
witli  respect  to  the  stability  period 
running  from  January  1, 2017  through 
December  31,  2017.  Because  Employee 
A  was  employed  on  average  30  hours  of 
service  per  week  during  that  standard 
measurement  period.  Employee  A  is 
offered  coverage  for  the  entire  2017 
stability  period  (including  tbe 
administrative  period  from  October  15, 
2017  through  December  31,  2017). 
Because  Employee  A  was  employed  on 
average  30  hours  of  service  per  week 
during  the  prior  standard  measurement 
period.  Employee  A  is  offered  coverage 
for  the  entire  2016  stability  period  and, 
if  enrolled,  would  continue  such 
coverage  during  the  administrative 
period  from  October  15,  2016  tbrough 
December  31,  2016. 

Because  Employee  B  was  employed 
for  the  entire  standard  measurement 
period  that  begins  October  15,  2015  and 
ends  October  14,  2016,  Employee  B  is 
also  an  ongoing  employee  with  respect 
to  the  stability  period  in  2017.  Because 
Employee  B  did  not  work  full-time 
during  tins  standard  measurement 
period.  Employee  B  is  not  required  to  be 
offered  coverage  for  tbe  stability  period 
in  2017  (including  the  admini.strative 
period  from  October  15,  2017  through 
December  31, 2017).  However,  because 
Employee  B  was  employed  on  average 
30  hours  of  service  per  week  during  the 
prior  standard  measurement  period. 
Employee  B  is  offered  coverage  through 
the  end  of  the  2016  stability  period  and. 


if  enrolled,  would  continue  sucb 
coverage  during  tbe  administrative 
period  from  October  15,  2016  through 
December  31,  2016.  Employer  W 
complies  with  tbe  .standards  of 
paragraph  (c)(1)  of  this  section  becau.se 
the  measurement  and  stability  periods 
are  no  longer  than  12  months,  the 
stability  period  for  ongoing  employees 
wbo  work  full-time  during  tbe  .standard 
measurement  period  is  not  shorter  than 
the  standard  measurement  period,  the 
stability  period  for  ongoing  employees 
wbo  do  not  work  full-time  during  the 
standard  measurement  |)eriod  is  no 
longer  than  the  standard  measurement 
period,  and  the  admini.strative  period  is 
no  longer  than  90  days. 

(2)  New  non-variable  hoar  and  non- 
seasonal  employees.  If  an  employee  is 
reasonably  expected  at  bis  or  ber  start 
date  to  be  a  full-time  employee  (and  is 
not  a  seasonal  employee),  an  employer 
that  sponsors  a  group  health  plan  that 
offers  coverage  to  tbe  employee  at  or 
before  the  conclusion  of  tbe  employee’s 
initial  three  full  calendar  months  of 
employment  will  not  be  subjec:t  to  an 
asse.s.sable  payment  under  section 
496011  by  rea.son  of  its  failure  to  offer 
cov<!rage  to  the  employee  for  up  to  the 
initial  fidl  three  calendar  months  of 
employment;  however,  if  the  employer 
did  not  offer  coverage  to  the  employee 
by  tbe  end  of  the  employee’s  initial 
three  hdl  calendar  months  of 
employment,  the  employer  may  be 
subject  to  a  section  4980H  assessable 
payment  for  those  months  as  well  as  for 
any  sub.sequent  months  for  which 
coverage  was  not  offertnl. 

(3)  New  variable  hoar  and  new 
seasonal  employees — (i)  In  general.  For 
new  variable?  hour  employees  and  new 
.sea.sonal  employees,  applicable  large 
employer  members  are  permitted  to 
determine  whether  the  new  employee  is 
a  full-time  employee  using  an  initial 
measurement  period  of  b(?tween  three 
and  12  months  (as  selected  by  the 
applicable  large  employer  member)  that 
begins  on  any  date  between  tbe 
employee’s  start  date  and  the  first  day 
of  the  first  calendar  month  following  the 
employee’s  .start  date.  The  applicable 
large  employtir  member  measures  the 
new  employee’s  hours  of  service  during 
the  initial  measurement  period  and 
determines  whether  the  employee  was 
employed  on  average  at  least  30  hours 
of  .service  per  week  during  this  period. 
The  stability  period  for  such  employees 
must  be  the  .same  length  as  the  .stability 
period  for  ongoing  employees. 

(ii)  Employees  determined  to  be 
employed  on  average  at  least  30  hoars 
of  ser\'ice  per  week.  If  a  new  variable 
hour  employee  or  new  seasonal 
employee  has  on  average  at  least  30 
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hours  of  service  per  week  during  the 
initial  measurement  period,  the 
applicable  large  employer  member  must 
treat  the  employee  as  a  full-time 
employee  during  the  stability  period 
that  begins  after  the  initial  measurement 
period  (and  any  associated 
administrative  period).  The  stability 
period  must  be  a  period  of  at  least  six 
c(»n.s(;cutive  f;alendar  months  that  is  no 
shorter  in  duration  than  the  initial 
measurement  period. 

(iii)  Employees  determined  not  to  be 
employed  on  overage  at  least  30  hoars 
of  service  per  week.  If  a  new  variable 
hour  employee  or  new  seasonal 
employee  does  not  have  on  average  at 
least  30  hours  of  service  per  week 
during  the  initial  measurement  period, 
the  applicable  large  employer  member  is 
permitted  to  treat  the  employee  as  not 
a  full-time  employee  during  the  stability 
period  that  follows  the  initial 
measurement  period.  This  stability 
period  for  such  employees  must  not  be 
more  than  one  month  longer  than  the 
initial  measurement  period  and,  in 
acc.ordancc  with  paragraph  (c)(4)  of  this 
section,  must  not  exceed  the  remainder 
of  the  standard  mtjasuremenf  period 
(plus  any  as.sociated  administrative 
period)  in  which  the  initial 
measurement  period  ends. 

(4)  Transition  from  new  employee  to 
ongoing  employee — (i)  In  general.  Once 
a  new  variable  hour  employee  or  new 
sea.scinal  employee  has  been  employed 
for  an  entire  standard  measurement 
period,  the  applicable  large  employer 
must  test  the  employee  for  full-time 
employee  status,  beginning  with  that 
standard  measurement  period,  at  the 
same  time  and  under  the  same 
c^onditions  as  apply  to  other  ongoing 
limployees.  Accordingly,  for  example, 
an  applicable  large  employer  membcir 
with  a  c:alendar  year  standard 
measurement  period  that  also  uses  a 
one-year  initial  measurement  period 
beginning  on  the  employee’s  start  date 
w'ould  test  a  new  variable  hour 
employee  w'hose  start  date  is  February 
12  for  full-time  status  first  based  on  the 
initial  measurement  period  (h’ebruary  12 
through  February  11  of  the  following 
year)  and  again  based  on  the  calendar 
year  standard  measurement  period  (if 
the  employee  continues  in  employment 
for  that  entire  standard  measurement 
period)  beginning  on  January  1  of  tbe 
year  after  the  start  date. 

(ii)  Employee  determined  to  be 
employed  an  average  of  at  least  30 
hoars  of  service  per  week.  An  employee 
who  was  employed  an  average  of  at  lt:ast 
30  hours  of  .service  per  week  during  an 
initial  measurement  period  or  standard 
measurement  period  must  be  treated  as 
a  full-time  employee  for  the  entire 


associated  stability  period.  This  is  the 
c.ase  even  if  the  employc^e  was  employed 
an  average  of  at  least  30  hours  of  service 
per  week  during  the  initial 
measurement  period  but  was  not 
employed  an  average  of  at  h;ast  30  hours 
of  service  per  week  during  the 
overlapping  or  immediately  following 
standard  measurement  period.  In  that 
case,  the  applicable  large  employer 
member  may  treat  the  employee  as  not 
a  full-time  employee  only  after  the  end 
of  the  stability  period  as.sociated  with 
the  initial  measurement  period. 
Thereafter,  the  applicable  large 
employer  member  must  determine  the 
employee’s  .status  as  a  full-time 
employee  in  the  same  manner  as  it 
determines  such  status  in  the  c;ase  of  its 
other  ongoing  employees  as  described  in 
paragraph  (c)(1)  of  this  section. 

(iii)  Employee  determined  not  to  be 
employed  an  average  of  at  least  30 
hoars  of  service  per  week.  If  the 
employee  was  not  employed  an  average 
of  at  least  30  hours  of  service  per  week 
during  the  initial  measurement  period, 
but  was  employed  at  least  30  hours  of 
service  per  week  during  the  overlapping 
or  immediately  following  standard 
measurement  period,  the  employee 
must  be  treated  as  a  full-time  employee 
for  the  entire  stability  period  that 
corresponds  to  that  standard 
measurement  period  (even  if  that 
stability  period  begins  before  the  end  of 
the  .stability  period  associated  with  the 
initial  measurement  period).  Ther«!after, 
the  applicable  large  employer  member 
must  determine  the  employee's  status  as 
a  full-time  employee  in  the  same 
manner  as  it  determines  such  status  in 
the  case  of  its  other  ongoing  employees 
as  de.scribed  in  paragraph  (c)(1)  of  this 
section. 

(iv)  Permissible  differences  in 
measurement  or  stability  periods  for 
different  categories  of  employees. 

Subject  to  the  rules  governing  the 
relationship  between  the  length  of  the 
measurement  period  and  the  stability 
period,  applicable  large  employer 
mtmibers  may  use  measurement  ptniods 
and  stability  jreriods  that  differ  either  in 
length  nr  in  their  starting  and  ending 
dates  for  the  categories  of  employees 
identified  in  paragraph  (c)(l)(v)  of  this 
section). 

(v)  Optional  administrative  period — 
(A)  In  general.  Subject  to  the  limits  in 
paragraph  (c)(4)(v)(B)  of  this  section,  an 
applicable  large  employer  member  is 
permitted  to  apply  an  administrative 
period  in  connection  with  an  initial 
nuiasurement  period  and  before  the  start 
of  the  stability  period.  This 
administrative  period  must  not  exceed 
90  days  in  total.  For  this  purpose,  the 
administrative  period  includes  all 


periods  between  the  start  date  of  a  new 
variable  hour  employee  or  new  seasonal 
employee  and  the  date  the  employee  is 
first  offenul  coverage  under  the 
applicable  largo  employer  member's 
group  health  plan,  other  than  the  initial 
measurement  period.  Thus,  for  example, 
if  the  applicable  large  employer  member 
begins  the  initial  measurement  period 
on  the  first  day  of  the  first  month 
following  a  new  variable  hour  or  new 
seasonal  employee’s  start  date,  the 
period  between  the  employee’s  start 
date  and  the  first  day  of  the  next  month 
must  be  taken  into  account  in  applying 
the  90-day  limit  on  the  administrative 
period.  Similarly,  if  there  is  a  period 
between  the  end  of  the  initial 
mt;asurement  period  and  the  date  the 
employee  is  first  offered  coverage  under 
the  plan,  that  period  mu.st  be  taken  into 
account  in  applying  the  90-day  limit  on 
the  administrative  period.  Applicable 
large  employer  members  may  use 
admini.strative  periods  that  differ  in 
length  for  the  categories  of  employees 
identified  in  paragraph  (c)(l)(v)  of  this 
section. 

(B)  Limit  on  combined  length  of  initial 
measurement  period  and  administrative 
period.  In  addition  to  the  specific  limits 
on  the  initial  measurement  period 
(which  must  not  exceed  12  months)  and 
the  administrative  period  (which  must 
not  exceed  90  days),  there  is  a  limit  on 
the  combined  length  of  the  initial 
measurement  jHjriod  and  the 
admini.strative  period  applicable  to  a 
new  variable  hour  employee  or  new 
seasonal  employee.  Specifif;ally,  the 
initial  measurement  period  and 
admini.strative  period  together  cannot 
extend  beyond  the  last  day  of  the  first 
calendar  month  beginning  on  or  after 
the  first  anniversary  of  the  employee’s 
start  date.  For  example,  if  an  applicable 
large  employer  member  uses  a  12-month 
initial  measurement  period  for  a  new 
variable  hour  employee,  and  begins  that 
initial  measurement  period  on  the  first 
day  of  the  first  calendar  month 
following  the  employee’s  start  date,  the 
period  betw'een  the  end  of  the  initial 
measurement  period  and  the  offer  of 
coverage  to  a  new  variable  hour 
employee  who  works  full  time  djiring 
the  initial  measurement  period  must  not 
exceed  one  month. 

(5)  Examples.  The  following  examples 
illustrate  the  look-back  measurement 
methods  described  in  paragraphs  (c)(2) 
through  (c)(4)  of  this  section.  In  all  of 
the  following  examples,  the  applicable 
large  employer  member  offers  all  of  its 
full-time  employees  (and  their 
dependents)  the  opportunity  to  enroll  in 
minimum  essential  coverage  under  an 
eligible  employer-sponsored  plan.  The 
coverage  is  affordable  within  the 
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meaning  of  section  3BB((:)(2)(C)(i)  (or  is 
treated  as  affordable  coverage  under  one 
of  the  affordability  sab*  liarbors 
described  in  ^  f54.498()n-.'>)  and 
provides  minimum  value  within  the 
meaning  of  section  36B(c)(2)((i)(ii).  In 
Exainph  1  through  Example  8,  the  new 
employee  is  a  new  variable  hour 
employee,  and  the  em{)lover  lias  chosen 
to  use  a  12-month  standard 
measurement  period  for  ongoing 
employees  starting  October  15  and  a  12- 
month  stability  period  associated  with 
that  standard  measurement  period 
starting  January  1.  {Thus,  during  the 
administrative  period  from  ()i:toher  15 
through  December  31  of  each  calendar 
year,  the  employer  continues  to  offer 
coverage  to  employees  who  qualified  for 
covisrage  for  that  entire  calendar  year 
based  upon  working  on  average  at  least 
30  hours  per  week  during  the  prior 
standard  measurement  period.)  ALso, 
the  employer  offers  health  plan  coverage 
only  to  full-time  employees  (and  their 
dependents).  In  Example  9  and  Example 
10,  the  new  employee  is  a  new  variable 
hour  employee,  and  the  employer  uses 
a  six-month  standard  measurement 
period,  starting  each  May  15  and 
November  15,  with  six-month  stability 
periods  associated  with  those  standard 
measurement  periods  starting  January  1 
and  July  1. 

Example  1  (12-Month  Initial  Measurement 
Period  Followed  by  Partial  Month 
Administrative  Period),  (i)  Facts.  For  new 
variable  hour  employees,  Kmployer  B  uses  a 
12-monlh  initial  measurement  period  that 
begins  on  the  start  date  and  applies  an 
administrative  period  from  the  end  of  the 
initial  measurement  period  through  the  end 
of  the  first  calendar  month  beginning  on  or 
after  the  end  of  the  initial  measurement 
period.  Employer  B  hires  Employee  Y  on 
May  10,  2015.  Employee  Y’s  initial 
measurement  period  runs  from  May  10,  2015, 
through  May  9,  2016.  Employee  Y  has  an 
average  of  30  hours  of  service  per  week 
during  this  initial  measurement  period. 
Employer  B  offers  coverage  to  Employee  Y 
for  a  stability  period  that  runs  from  )uly  1, 
2016  through  June  30,  2017. 

(ii)  Conclusion.  Employee  Y  has  an  average 
of  30  hours  of  serv'ice  per  week  during  his 
initial  measurement  period  and  Employer  B 
uses  an  initial  measurement  period  that  does 
not  exceed  12  months;  an  administrative 
period  totaling  not  more  than  90  days;  and 
a  combined  initial  measurement  period  and 
administrative  period  that  does  not  last 
beyond  the  final  day  of  the  first  calendar 
month  beginning  on  or  after  the  one-year 
anniversary  of  Employee  Y’s  start  date. 
Accordingly,  from  Employee  Y’s  start  date 
through  June  30,  2017,  Employer  B  is  not 
subject  to  any  payment  under  section  4980H 
with  respect  to  Employee  Y,  because 
Employer  B  complies  with  the  standards  for 
the  initial  measurement  period  and  stability 
periods  for  a  now  variable  hour  employee. 
Employer  B  must  test  Employee  Y  again 


based  on  the  period  from  Octrdjer  15.  2015 
through  Detoher  14,  2016  (Em[)loyer  fVs  first 
standard  measurement  period  that  begins 
after  Employee  Y’s  start  date). 

Example  2  (11 -Month  Initial  Measurement 
Period  Followed  hv  2+  Partial  Month 
Administrative  Period!,  (i)  Facts.  .Same  as 
Example  1,  except  that  Emplover  B  u.ses  an 
11-month  initial  iiKiasunmient  period  that 
begins  on  the  start  dati’  and  a|)plies  an 
administrative  period  from  tin;  end  of  the 
initial  measurement  period  until  tin*  end  of 
the  second  calendar  month  beginning  after 
the  end  of  the  initial  measurement  period. 
Employer  B  hires  Eniplovee  Y  on  May  10. 

2015.  Employef!  Y’s  initial  measurenu'nt 
p(;riod  runs  from  May  10,  2015.  through 
A|)ril  9,  2016.  Employ(H!  Y  has  an  average  of 
30  hours  of  service  per  wfiek  during  this 
initial  measurement  |ieriod.  Employer  B 
offers  coverage  to  Employee  Y  for  a  stability 
period  that  runs  from  Inly  1.  201(>  through 
June  30,  2017. 

(ii)  Conclusion.  .Same  as  Example  1. 

Example  3(1 1 -Month  Initial  Measuivment 
Period  Preceded  by  Partial  Month 
Administrative  Period  and  Followed  by  2- 
Month  Administrative  Period),  (i)  Facts. 

Same  as  Example  1.  except  that  Employer  B 
u.ses  an  11-month  initial  measurement  period 
that  begins  on  the  first  day  of  the  first 
calendar  month  beginning  after  the  start  date 
and  applies  an  administrative  period  that 
runs  from  the  end  of  the  initial  measurement 
[)eriod  through  the  end  of  the  second 
calendar  month  beginning  on  or  after  the  end 
of  the  initial  measurement  period.  Employer 
B  hires  Employee  Y  on  May  10,  2015. 
Employee  Y’s  initial  measurement  period 
runs  from  June  1,  2015,  through  April  30, 

2016.  Employee  Y  has  an  average  of  30  hours 
of  service  per  week  during  this  initial 
measurement  period.  Employer  B  offers 
coverage  to  Employee  Y  for  a  stability  period 
that  runs  from  July  1,  2016  through  June  30, 

2017. 

(ii)  Conclusion.  Same  as  Example  1. 
Example  4  (12-Month  Initial  Measurement 
Period  Preceded  by  Partial  Month 
Administrative  Period  and  Followed  by  2- 
Month  Administrative  Period),  (i)  Facts.  For 
new  variable  hour  employees.  Employer  B 
uses  a  12-month  initial  measurtiment  period 
that  begins  on  the  first  day  of  the  first  month 
following  the  start  date  and  applies  an 
administrative  period  that  runs  from  the  end 
of  the  initial  measurement  period  through  the 
end  of  the  second  calendar  month  beginning 
on  or  after  the  end  of  the  initial  measurement 
period.  Employer  B  hires  Employee  Y  on 
May  10,  2015.  Employee  Y’s  initial 
measurement  period  runs  from  June  1,  2015, 
through  May  31,  2016.  Employee  Y  has  an 
average  of  30  hours  of  service  per  week 
during  this  initial  measurement  period. 
Employer  B  offers  coverage  to  Employee  Y 
for  a  stability  period  that  runs  from  August 
1, 2016  through  July  31. 2017. 

(ii)  Conclusion.  Employer  B  does  not 
satisfy  the  standards  for  the  look-back 
measurement  method  in  paragraph  (c)(4)(v) 
of  this  section  because  the  combination  of  the 
initial  partial  month  delay,  the  12-month 
initial  measurement  period,  and  the  two 
month  administrative  period  means  that  the 
coverage  offered  to  Employee  Y  does  not 


become  efftictive  until  after  the  first  day  of 
the  ser:nnd  calendar  month  following  the  first 
anniversary  of  Employee  Y's  start  date. 
Acf:ordingly.  Emplover  B  is  potentially 
subject  to  a  payment  under  .section  498()H. 

Example  .5  (Continuous  Full-Time 
Eniplovee).  (i)  Facts.  Saint!  as  Example  1;  in 
addition,  l'an|)lover  B  tests  Employeti  Y  again 
based  on  Employee  Y’s  hours  of  s(!rvice  from 
()ctol)(!r  15,  2615  through  October  14.  2016 
(Em|)lover  B's  first  standard  nustsurement 
period  that  begins  after  Employee  Y’s  start 
date),  determines  that  Employee  Y  has  an 
average  of  30  hours  of  service  a  week  during 
that  period,  and  offers  Emiiloyee  Y  coverage 
for  July  1,  2017  through  December  31,  2017. 
(laiqiloyee  Y  alreatly  has  an  offer  of  t;overage 
for  the  period  of  January  1. 2017  through 
Juni!  ;10,  2017  because  that  period  is  covered 
by  the  initial  stability  piiriod  following  the 
initial  measurement  period,  during  whirdi 
Employee  Y  was  determined  to  be  a  full-time 
em[)loy»:e.) 

(ii)  Conclusion.  Employer  B  is  not  subject 
to  any  payment  under  section  498011  for  2017 
with  respect  to  Emjiloyee  Y. 

Example  fi  (Initially  Full-Time  Employee, 
Becomes  Non-Full-Time  Employee),  (i)  Facts. 
.Same  as  Example  1;  in  addition,  Employer  B 
tests  Employee  Y  again  based  on  lunployee 
Y’s  hours  of  service  from  October  15,  2015 
through  October  14,  2016  (Employer  B’s  first 
standard  measurement  period  that  begins 
after  Employee  Y’s  start  date),  and 
determines  that  Employee  Y  has  an  average 
of  28  hours  of  service  a  week  during  that 
period.  Employer  B  continues  to  offer 
coverage  to  Employee  Y  through  June  30, 

2017  (the  end  of  the  stability  period  based  on 
the  initial  measurement  period  during  which 
Employee  Y  was  determined  to  be  a  full-time 
employee),  but  does  not  offer  coverage  to 
Employee  Y  for  the  period  of  July  1. 2017 
througli  December  31,  2017. 

(ii)  Conclusion.  Employer  B  is  not  subject 
to  any  payment  under  section  4980H  for  2016 
with  respect  to  Employee  Y.  provided  that  it 
offers  coverage  to  Employee  Y  from  July  1, 
2016  through  June  30,  2017  (the  entire 
stability  period  associated  with  the  initial 
measurement  period). 

Example  7  (Initially  Non-Full-Time 
Employee),  (i)  Facts.  Same  as  Example  1, 
except  that  Employee  Y  has  an  average  of  28 
hours  of  .service  per  week  during  the  period 
from  May  10,  2015  through  May  9,  2016  and 
Employer  B  does  not  offer  coverage  to 
Employee  Y  in  2016. 

(ii)  Conclusion.  From  Employee  Y’s  start 
date  through  the  end  of  2016.  Employer  B  is 
not  subject  to  any  payment  under  section 
4980H,  becau.se  Employer  B  complies  with 
the  standards  for  the  measurement  and 
stability  periods  for  a  new  variable  hour 
employee  with  respect  to  Employee  Y. 

Example  8  (Initially  Non-Full-Time 
Employee,  Becomes  Full-Time  Employee),  (i) 
F'acts.  Same  as  Example  7;  in  addition. 
Employer  B  tests  Employee  Y  again  based  on 
Employee  Y’s  hours  of  service  from  October 
15,  2015  through  October  14,  2016  (Employer 
B’s  first  standard  measurement  period  that 
begins  after  Employee  Y’s  start  date), 
determines  that  Employee  Y  has  an  average 
of  30  hours  of  service  per  week  during  this 
standard  measurement  period,  and  offers 
coverage  to  Employee  Y  for  2017. 
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(ii)  (Conclusion.  Kmployer  B  is  iioi  suBjei;! 
lo  any  paym«;nt  under  section  49800  for  2017 
with  res|Ku:t  to  Employee  Y. 

Example  9  (Initially  Fall-Time  Employeel. 

(i)  Facts.  For  new  variable  hour  employees. 
Employer  C  uses  a  six-month  initial 
measurement  period  that  begins  on  the  start 
date  and  applies  an  administrative  period 
that  runs  from  the  end  of  the  initial 
measurement  period  through  the  end  of  the 
first  full  c;alendar  month  Ireginning  after  the 
end  of  the  initial  measurement  period. 
Employer  ('  hires  Employee  Z  on  May  10, 

2015.  Employee  Z’s  initial  measurement 
period  runs  from  May  10,  2015,  through 
November  9,  2015,  during  which  Employee 
Z  has  an  average  of  ;10  hours  of  service  per 
w'tH!k.  Employer  (]  offers  coverage  to 
Employee  Z  for  a  stability  period  that  runs 
frcmi  January  1,  2010  through  June  ."lO.  20U). 

(ii)  Conclusion.  Employer  (I  us(!S  an  initial 
measununent  period  that  does  not  excfied  12 
months:  an  administrative  period  totaling  not 
more  than  90  days;  and  a  combined  initial 
measurement  period  and  administrative 
period  that  does  not  last  longer  than  the  final 
day  of  the  first  calendar  month  beginning  on 
or  after  the  one-year  anniversarv  of  Employee 
Z’s  start  date.  From  Employee  Z's  start  date 
through  June  :10,  2010,  Emjjloyer  C,  is  not 
subject  to  any  payment  under  section  4980H, 
iK'cause  Employer  C  complies  with  the 
standards  for  the  measurement  and  stabilily 
periods  for  a  mnv  variable  hour  employee 
with  respect  to  Employw*  Z.  Employer  C', 
must  test  Employee  Z  again  based  on 
Eniployw!  Z’s  hours  of  .service  during  the 
period  from  November  15.  2015  through  Mav 
14,  2016  (Employer  C’s  first  standard 
measurement  period  that  begins  after 
Employee  Z’s  start  date). 

Example  10  (Initially  Full-Time  Employee, 
liecomes  Non-Full-Time  Employee),  (i)  Facts. 
.Same  as  Example  0:  in  addition,  Employer  (; 
tests  Employee  Z  again  based  on  Employee 
Z’s  hours  of  service  during  the  pijriod  from 
November  15,  2015  through  May  14.  2010 
(F'imployer  C’s  first  standard  measurement 
|)eriod  that  begins  afteY  Employee  Z’s  start 
date),  during  which  period  Employee  Z  has 
an  average  of  28  hours  of  service  per  week. 
Employer  (]  continues  to  offer  coverage  lo 
Employe!!  Z  through  |une  30.  201fi  (the  end 
of  the  initial  stability  period  bas<!d  on  the 
initial  measurement  pciriod  during  which 
Employee  Z  has  an  average  of  30  hours  of 
service  per  wecfk),  but  d(!es  not  offer  coverage 
to  Employee  Z  from  )ulv  1, 2010  through 
l)t!cember  31,  201  (i. 

(ii)  (Conclusion.  Employer  (i  is  not  subject 
to  any  paynmnt  under  section  4980H  with 
r<!spect  lo  Employee  Z  for  20  Hi. 

Example  II  (Seasonal  Employee,  12-Month 
Initial  Measurement  Period:  1+  Partial  Month 
Administrative  Period),  (i)  Facts.  Employer  D 
offers  health  plan  c:overag(!  only  to  full-time 
employees  (and  their  dcipeiulents).  (-anplover 
1)  uses  a  12-nionth  initial  measurement 
period  for  new  variable  hour  employees  and 
seasonal  employeics  that  begins  on  the  start 
date  and  applies  an  administrative  p(!riod 
from  the  end  of  the  initial  mea.sureim!nt 
ptirktd  through  tlm  «!nd  of  the  first  caleiular 
month  beginning  after  thi!  end  of  tin!  initial 
measurement  period.  Employer  D  hiriis 
Employee  .S,  a  ski  instructor,  on  November 


15.  2015  with  an  anticipated  season  during 
which  Employee  .S  will  work  running 
through  Marc:h  15,  2010.  Employer  I) 
determines  that  Emphjyee  .S  is  a  s!!asonal 
employee  basiid  upon  a  reasonable  gcjod  faith 
interprt!lalion  of  that  term.  Employee  .S's 
initial  nnsisuroment  period  runs  from 
November  15,  2015,  through  Nov«imber  14. 
2010.  Employee  S  is  exp<!cted  to  have  50 
hours  of  service  per  week  from  November  15, 
2015  through  March  15,  2016,  l)ut  is  not 
reasonably  expected  to  averagt!  30  hours  of 
service  per  week  for  the  12-m(jnth  initial 
measurement  j)eriod. 

(ii)  (Conclusion.  Employer  f)  cannot 
determine  whether  Employee  .S  is  rea.sonably 
expected  to  average  at  least  30  hours  of 
.serv'ice  per  week  for  the  12-month  initial 
measurement  period.  Accordingly.  Employer 
1)  may  treat  Employee  S  as  a  variable  hour 
employee  during  the  initial  measurement 
ptiriod. 

Example  12  (Variable  Hour  Employee),  (i) 
Facts.  Employer  E  is  in  the  trade  or  business 
of  providing  tem|)orary  workers  to  numerous 
clients  that  are  unrelated  to  Employer  E  and 
to  one  another.  Employer  E  is  the  common 
law'  employer  of  the  temporary  workers  based 
on  all  of  the  facts  and  circumstances. 
Employer  E  offers  health  plan  coverage  only 
to  full-time  employees  (including  temporary 
workers  who  are  full-time  employees)  and 
tln!ir  di!pendents.  Employer  E  uses  a  12- 
monlh  initial  measurement  period  for  n(!w 
v.iriable  hour  employees  and  new  stiasonal 
employees  that  begins  on  thi!  start  dale!  and 
applies  an  administrative  |)eriod  from  thi! 
end  of  the  initial  measurement  piiriod 
through  the  end  of  the  first  rialendar  month 
b<!ginning  after  the  end  of  the  initial 
measurement  period.  Employer  E  hires 
Employee  T  on  lanuary  1,  2015  and 
anticipates  that  it  will  assign  Employt!e  T  to 
provide  services  for  various  clients.  As  of  the 
h(!ginning  of  the  initial  measurenn!nt  |ii!riod. 
Empheyer  E  reasonably  expects  that,  ovtir  lln! 
initial  measuremfiiit  period,  Emplov<!<!  T  is 
likely  to  be  offered  short-term  assignments 
w'ith  several  different  clients,  w'ilh  significant 
gaps  between  the  assignmt!nts  and  that  the 
assignments  W'ill  differ  in  the  avt!rage  hours 
of  service  per  week  (meaning  av(!raging  both 
above  and  below'  30  hours  of  .service  p(!r 
week),  all  dep<!nding  on  client  mieds  ami 
Employe!!  T's  availability.  The  nuinbi!r  of 
actual  assignments  that  Employee  T  w'ill  he 
offered,  the  number  that  Employ<!i-  T  will 
aci:ept.  the  duration  of  assignments,  tlu! 
lengtli  of  the  ga])s  laitween  assignmiiiits,  and 
whetlmr  various  assignments  will  result  in 
Employe!!  T  being  i!mploye(l  on  avrirage  at 
linisl  30  hours  of  service  per  weiik  during  Ihi! 
assignment,  an!  all  uni.ertain. 

(ii)  Conclusion.  Employer  E  cannot 
det!!rmini!  whi!ther  l■mlployee  T  is  ri!asonably 
expe!:ted  to  av!!rage  at  least  30  hours  ol 
Sla  vic!!  per  w'eek  lor  lh(!  12-monlh  initial 
mi!asur!!nient  p!!riod.  Aci;ordingly,  Employer 
!•;  mav  triral  Emplovei!  T  as  a  variable  hour 
<!mplovee  during  the  initial  nniasuremeni 
pi!riod. 

Example  12  ( Variable  I  lour  Em[)loyeel.  (i) 
Facts.  Em|)loyi!e  A  is  hired  on  an  hourly 
basis  by  Employ!ir  Y  lo  fill  in  tor  employisjs 
who  are  absent  and  to  provide  additional 
st.iffing  at  peak  times.  Employer  Y  ex|)ecls 


that  Employee  A  will  average  30  hours  of 
S!!rvii;u  per  week  or  more  for  A’s  first  few 
months  of  employment,  while  assigned  to  a 
specific  project,  but  also  reasonably  expects 
that  the  assignments  will  bo  of  unpredictable 
duration,  that  there  will  be  gaps  of 
unpredictable  duration  between  assignments, 
that  til!!  hours  per  week  required  bv 
subsef|uent  assignments  will  vary,  and  that  A 
will  mit  nei;essarily  be  available  for  all 
assignments. 

(ii)  Conclusion.  Hirnployer  Y  cannot 
ti!!fermine  w'hether  Employee  A  is  rea.sonably 
ex|)!!!;teil  to  average  at  least  30  hours  of 
servi!:e  per  week  fiir  the  initial  measurement 
p!!riod.  Accordingly.  Employer  Y  may  treat 
Employee  A  as  a  variable  hour  employee. 

(d)  Chaiif^e  in  employment  status — (1 ) 
In  general.  If  the  position  of 
employment  or  other  employment  status 
of  a  new  variable  hour  employee  or  new 
seasonal  employee  materially  changes 
before  the  end  of  the  initial 
measurement  period  in  such  a  way  that, 
if  til!!  employee  had  begun  employment 
in  the  new  position  or  status,  the 
employee  would  have  rea.sonably  been 
expected  to  be  employed  on  average  at 
least  30  hours  of  service  per  week,  the 
emjiloyer  is  not  required  to  treat  the 
employee  as  a  full-time  employee  for- 
purposes  of  determining  and  calculating 
any  liability  under  .section  4980H  until 
the  first  day  of  the  fourth  month 
following  the  change  in  employment 
status  or,  if  earlier  and  the  employee 
averages  more  than  30  hours  of  service 
per  W'eek  during  the  initial 
measurement  period,  the  first  day  of  the 
first  month  following  the  end  of  the 
initial  measurement  period  (including 
any  optional  administrative  period 
a.s.sociatitd  with  the  initial  measurement 
period). 

(2)  Example.  The  follow'ing  example 
illustrates  the  provisions  of  paragraph 
(d)(1)  of  this  section.  In  the  following 
example,  (he  applii;able  large  employer 
imtmher  offiirs  all  of  its  full-time 
employees  (and  their  dependents)  the 
opportunity  to  enroll  in  minimum 
essential  coverage  under  an  eligible 
employer-sponsored  plan.  Tbe  coverage 
is  affordable  within  the  meaning  of 
section  3(jB(c)(2)(C)(i)  (or  is  treated  as 
affordable  coverage  under  one  of  the 
affordabilitv  safe  harbors  described  in 
§  54.4‘)B0H-5)  and  provides  minimum 
value  within  the  meaning  of  section 
.36B(c)(2)((;)(ii). 

E.\am[)le  ((Change  in  employment  from 
variable  hour  employee  to  non-variahle  hour 
emplovee).  (i)  Facts.  For  ii!!W  variable  hour 
i!H)plovees.  Eiiiiiloyer  A  uses  a  12-nionth 
initial  n»!asuri!ment  jieriod  that  begins  on  the 
start  date  and  a])plieK  an  administrative 
period  from  the  end  of  the  initial 
measurement  period  through  the  end  of  the 
first  I'.alondar  month  beginning  on  or  after  the 
end  of  the  initial  measurement  period. 
I'imployer  A  hires  Employee  Z  on  May  10, 
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201. S.  Kmployor  A's  initial  innasiirnmfMit 
pnriod  rims  from  May  10,  2015.  tlirouRh  May 
9.  2010,  with  the  optional  administrative 
period  ending  )imn  .10,  2016.  At  Employee 
Z's  May  10.  2015  start  date.  Employee  Z  is 
a  varialde  hour  employee.  On  .September  15, 
2015,  Employer  A  [iromotcs  Employee  Z  to 
a  [losition  that  can  reasonably  be  expected  to 
average  at  hsast  ,30  hours  of  .service  per  week. 

(ii)  Cnncliisinii.  For  purposes  of 
determining  Fimployer  A’s  potential  liability 
under  section  498011,  l-imployee  Z  must  be 
treated  as  a  full-time  em|)loyee  as  of  )anuary 
1, 2010,  because  that  date  is  the  earlier  of  the 
first  day  of  the  fourth  calendar  month 
following  the  change  in  position  (lanuary  1, 
2010)  or  the  first  day  of  the  calendar  month 
after  the  end  of  the  initial  measurement 
period  plus  the  optional  administrative 
period  (Inly  1 , 2010). 

(e)  Etnployons  rohired  after 
termination  of  employment  or  resuming 
serx'ice  after  other  ahsence — (1 ) 

Treatment  as  a  neiv  employee  after  a 
period  of  absence.  .Solely  for  purposes 
of  section  4980H,  an  employee  who 
resumes  providing  .services  to  (or  is 
otherwise  credited  with  an  hour  of 
service  for)  an  applicable  large  employer 
after  a  period  during  which  the 
employee  was  not  credited  with  any 
hours  of  .service  may  be  treated  as 
having  terminatiul  employment  and 
having  been  rehired,  and  therefore  may 
he  treated  as  a  new'  employee  upon  the 
resumption  of  services  only  if  the 
employee  did  not  have  an  hour  of 
service  for  the  applicable  largo  employer 
for  a  period  of  at  least  26  con.secutive 
weeks  immediately  preceding  the 
resumption  of  serviiH^s  or,  if  chosen  by 
the  applicable  large  employer,  for  a 
shorter  period  (measured  in  weeks)  of  at 
least  four  consecutive  weeks  that 
exceeds  the  number  of  weeks  of  that 
employee’s  [teriod  of  employment  with 
the  applicable  large  employer 
immediately  preceding  the  period 
during  which  the  employee  was  not 
credited  with  any  hours  of  service.  For 
purposes  of  the  preceding  sentence,  the 
duration  of  the  period  of  employment 
immediately  preceding  the  period 
during  which  the  employee  was  not 
credited  with  any  hours  of  .service  is 
determined  after  application  to  that 
period  of  employment  of  the  averaging 
methods  de.scribed  in  paragraph  (e)(4)  of 
this  section,  if  applicable.  An  employee 
treated  as  a  continuing  employee 
retains,  upon  resumption  of  .services, 
the  status  that  employee  had  with 
respect  to  the  application  of  any 
.stability  period  (for  example,  if  the 
continuing  employee  returns  during  a 
stability  period  in  which  the  employee 
is  treated  as  a  full-time  employee,  the 
employee  is  treated  as  a  full-time 
employee  upon  return  and  through  the 
end  of  that  stability  period).  For  purpo.se 


of  the  preceding  sentence,  a  continuing 
employee  treated  as  a  full-time 
employee  will  be  treated  as  offered 
coverage  upon  resumption  of  .services  if 
the  employee  is  offered  coverage  as  of 
the  first  day  that  emjiloyee  is  credited 
with  an  hour  of  service,  or,  if  later,  as 
soon  as  admini.stratively  practicable. 

This  rule  set  forth  in  this  paragraph 
(e)(1)  applies  solely  for  the  purpose  of 
determining  whether  the  employee, 
upon  the  resumption  of  services,  is 
treated  as  a  new'  emjiloyee  or  as  a 
continuing  employee,  and  does  not 
determine  whether  the  employee  is 
treated  as  a  continuing  full-time 
employee  or  a  terminated  emj)loyee 
during  the  period  during  which  no 
hours  of  service  are  credited. 

(2)  Employment  break  period  defined. 
An  employment  break  period  is  a  period 
of  at  least  four  con.secutive  weeks 
(disregarding  sjHicial  unpaid  leave  as 
defined  in  paragraph  (e)(3)  of  this 
.section)  during  which  an  employee  of 
an  educational  organization  is  not 
credited  with  hours  of  .service  for  an 
applicable  large  employer. 

(3)  Definitions — (i)  Special  unpaid 
leave  defined.  For  purposes  of  this 
paragraph  (e),  spiicial  unpaid  leave 
refers  to — 

(A)  Unpaid  leave  that  is  subject  to  the 
Family  and  Medical  Leave  Act  of  1993 
(FMLA),  Public  Law  103-3.  20  II..S.C. 
2601  et  seq., 

(B)  Unpaid  leave  that  is  subject  to  the 
Uniformed  .Services  Employment  and 
Reemployment  Rights  Act  of  1994 
(USFRRA),  Public  Law  103-3.53,  38 
U.S.C.  4301  et  seq.,  or 

(C)  Unpaid  leave  on  account  of  jury 
duty. 

(ii)  Educational  organization.  For 
purpo.ses  of  this  paragraph  (e), 
educational  organization  means  an 
entity  de.scribed  in  §  1.170A-9(c)(l)  of 
this  chapter,  whether  or  not  described 
in  section  501(c)(3)  and  exempt  under 
section  501(a).  Thus,  the  term 
educational  organization  includes 
taxable  entities,  tax-exempt  entities  and 
government  entities. 

(4)  Averaging  method  for  special 
unpaid  leave  and  employment  break 
periods.  For  purposes  of  applying  the 
look-back  measurement  method 
described  in  paragraph  (c)  of  this 
section  to  an  employee  who  is  not 
treated  as  a  new  employee  under 
paragraph  (e)(1)  of  this  .section,  the 
employer  determines  the  employee’s 
average  hours  of  service  for  a 
measurement  period  by  computing  the 
average  after  excluding  any  special 
unpaid  leave  (and,  in  the  case  of  an 
employer  that  is  an  educational 
organization,  also  excluding  any 
employment  break  period)  during  that 


measurement  period  and  by  using  that 
averagi!  as  the  average  for  the  entire 
measurement  period.  Alternatively,  for 
l)urposes  of  determining  the  employee’s 
average  hours  of  service  for  the 
measurement  period,  the  employer  may 
choo.se  to  treat  the  employee  as  credited 
w'ith  hours  of  .service  for  any  periods  of 
special  unpaid  leave  (and,  in  the  case  of 
an  employer  that  is  an  educational 
organization,  any  employment  break 
period)  during  that  mea.surement  period 
at  a  rate  tiqual  to  the  avi;rage  weekly  rate 
at  which  the  employee  was  credited 
with  hours  of  .service  during  the  weeks 
in  the  measurement  period  that  are  not 
part  of  a  period  of  special  unpaid  leave 
(or,  in  the  ca.se  of  an  employer  that  is 
an  educational  organization,  an 
employment  break  period). 
Notwith.standing  the  preceding  tw’o 
sentences,  no  more  than  501  hours  of 
service  during  employment  break 
periods  in  a  calendar  year  are  required 
to  be  excluded  (under  tbe  fir.st  .sentence) 
or  credited  (under  the  .second  sentimce) 
by  an  educational  organization, 
provided  that  this  501-hour  limit  does 
not  apply  to  hours  of  service  required  to 
he  exciudi'd  or  credited  (as  the  case  may 
he)  in  respect  of  special  unpaid  leave.  In 
applying  the  jjreceding  sentence,  an 
employer  that  u.ses  the  method 
described  in  the  fir.st  .sentence  of  this 
paragraph  (e)(4)  determines  the  number 
of  hours  excluded  by  multiplying  tbe 
average  weekly  rate  for  tbe 
mea.surement  period  (determined  as  in 
the  second  sentence  of  this  paragraph 
(e)(4))  by  the  number  of  weeks  in  the 
employment  break  period  and  periods 
of  special  unpaid  leave.  For  purposes  of 
this  paragraph  (e)(4),  in  computing  the 
average  weekly  rate,  employers  are 
permitted  to  use  any  reasonable  method 
if  applied  on  a  consistent  basis.  In 
addition,  if  an  enqiloyee’s  average 
weekly  rate  under  this  paragraph  (e)(4) 
is  being  computed  for  a  measurement 
[leriod  and  that  measurement  period  is 
shorter  than  six  months,  the  six-month 
period  ending  with  the  close  of  the 
measurement  period  is  used  to  compute 
the  average  hours  of  service. 

(5)  Averaging  rules  for  employment 
break  periods  for  employers  other  than 
educational  organizations.  [RESERVED) 

(6)  Anti-abuse  rule.  For  purposes  of 
this  paragraph  (e),  any  hour  of  service 
will  be  di.sregarded  if  the  hour  of  .service 
is  credited,  or  the  services  giving  rise  to 
the  crediting  of  the  hour  of  service  are 
requested  or  required  of  the  employee, 
for  a  purpose  of  avoiding  or 
undermining  the  application  of  the 
employee  rehire  rules  under  paragraph 
(e)(1)  of  this  section,  or  the  application 
of  the  averaging  method  for  employment 
break  periods  under  paragraph  (e)(4)  of 
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this  section.  For  example,  if  an 
employee  of  an  educational  organization 
would  olherwi.se  have  a  period  w'ith  no 
hours  of  .service  to  which  the  rules 
under  paragraph  (e)(4)  of  this  section 
would  apply,  but  for  the  employer’s 
request  or  requirement  that  the 
employee  perform  one  or  more  than  one 
hour  of  service  for  a  purpose  of  avoiding 
the  application  of  those  rules,  any  such 
hours  of  service  for  the  week  are 
disregarded,  and  the  rules  under 
paragraphs  (e)(4)  of  this  .section  will 
apply. 

(7)  Examphs.  The  following  examples 
illustrate  the  provisions  of  paragraph  (e) 
of  this  section.  All  employers  in  these 
examples  are  applicable  largo  employer 
members,  each  is  in  a  different 
applicable  large  employer  group,  and 
each  computes  hours  of  service  under 
the  rules  in  paragraphs  (a)  through  (e)  of 
this  section.  None  of  the  periods  during 
which  an  employee  is  not  credited  with 
an  hour  of  service  for  an  employer 
involve  special  unpaid  leave  (as  defined 
in  paragraph  (e)(3)  of  this  section)  or  the 
employee  being  credited  with  hours  of 
service  for  any  applicable  large 
employer  member  in  the  same 
applicable  large  employer  as  the 
employer. 

Example  1.  (i)  Facts.  As  of  April  1, 2015, 
I^mployeo  A  has  been  an  employee  of 
Employer  Z  (which  is  not  an  educational 
organization  as  defined  in  paragraph  (e)(3)  of 
this  section)  for  10  years.  ()n  April  1.  2015, 
Employee  A  terminates  imiployment  and  is 
not  credited  with  an  hour  of  service  until 
September  1,  2015  when  Employer  Z  rehires 
Employee  A  and  Employee  A  continues  as  an 
employee  through  December  31,  2015,  which 
is  the  close  of  the  measurement  period  as 
applied  by  employer  Z. 

(ii)  Conclusion.  Because  Employee  A’s 
period  for  which  he  is  not  i:reditod  with  any 
hour  of  servic.e  is  not  longer  than  Employee 
A’s  prior  period  of  employment  and  is  less  - 
than  26  weeks.  Employee  A  is  not  treated  as 
having  terminated  employment  and  been 
rehired  for  purposes  of  dtderniining  whether 
Employee  A  is  treated  as  a  new  employee 
upon  resumption  of  servif;es.  Therefore, 
EmploytH*  A's  hours  of  service  prior  to 
termination  are  required  to  be  taken  into 
account  for  purposes  of  the  measurement 
period,  and.  Employee  A's  period  with  no 
i>ours  of  servic:e  is  taken  into  account  as  a 
period  of  zero  hours  of  service  during  the 
measurement  period. 

Example  2.  (i)  Fads.  Same  facts  as 
Example  1.  except  that  Emphjyee  A  is 
rehired  on  December  1,  2015. 

(ii)  Conclusion.  Because  the  period  during 
which  Employ(!e  A  is  not  credited  with  an 
hour  of  servic;e  for  Employer  Z,  exceeds  26 
weeks.  Employee  A  may  be  tnmted  as  having 
terminated  employment  on  April  1, 2015  and 
having  been  rehirerl  as  a  new  employee  on 
Deceml)er  1, 2015,  for  purposes  of 
determining  Employee  A’s  full-time 
employee  status.  Because  Employee  A  is 


treated  as  a  new  employee,  Fimployee  A's 
hours  of  .service  prior  to  termination  are  not 
nsquired  to  be  taken  into  account  for 
purposes  of  the  measurement  period,  and  the 
period  between  tennination  and  mhire  with 
no  hours  of  .service  is  not  taken  into  account 
in  the  new  measurement  period  that  begins 
after  the  employee  is  rehired. 

E.xample  3.  (i)  Facts.  Emj)loyee  B  is 
employed  by  Emi)loyer  X,  an  educational 
organization  as  defined  in  paragrajih  (u)(3)  of 
this  section.  Employee  B  is  employed  for  3K 
hours  of  service  per  week  on  average  from 
September  7,  2013  through  May  22.  2014, 
and  then  does  not  provide  .services  (and  is 
not  otherwise  t:redited  with  an  hour  of 
service)  during  the  summer  break  when  the 
sfdiool  is  generally  not  in  session  exf:epl  for 
limited  summer  classes  and  activities. 
Employee  B  resumes  providing  services  for 
Employer  X  on  .Sejitember  5,  2014.  when  the 
new  school  year  begins. 

(ii)  Conclusion.  Because  the  period  from 
May  23  through  Septemher  4,  2014  (a  total 
of  15  weeks)  during  which  Employee  B  is  not 
credited  with  an  hour  of  service  does  not 
exceed  26  weeks,  and  also  does  not  exceed 
the  number  of  weeks  of  Emfiloyee  B’s 
immediately  preceding  period  of 
epiployment.  Employee  B  is  not  treated  as 
having  terminated  employment  on  May  23, 
2014  and  having  been  rehired  on  September 
5,  2014.  Also,  for  purposes  of  delermining 
Employee  B’s  average  hours  per  w'eek  for  the 
measurement  period,  Imiployee  B  is  credited, 
under  the  averaging  method  for  employment 
lireak  periods  applicable  to  educational 
organizations,  as  having  an  average  of  38 
hours  per  week  for  the  15  weeks  between 
May  23  and  .September  4.  2014,  during  which 
Employee  B  otherwise  was  credited  with  no 
hours  of  si-rvice. 

(f)  Nonpayment  or  late  payment  of 
premiums.  An  applicable  large 
employer  member  will  not  be  treated  as 
failing  to  offer  to  a  full-time  employee 
(and  his  or  her  dependents)  the 
opportunity  to  enroll  in  minimum 
essential  coverage  under  an  eligible 
employer-sponsored  plan  for  an 
employee  whose  coverage  under  the 
plan  is  terminated  during  the  coverage 
period  solely  due  to  the  employee 
failing  to  make  a  timely  payment  of  the 
employee  portion  of  the  premium.  This 
treatment  continues  only  through  the 
end  of  the  coverage  p<!riod  (typically  the 
])lan  year).  For  this  purpose,  the  rules  in 
t}54.4980U-H,  Q8tA-.5(a),  (c),  (d)  and  (e) 
apply  under  this  section  to  the  payment 
for  coverage  with  respect  to  a  full-time 
employee  in  the  .same  manner  that  they 
apply  to  payment  for  (X)BRA 
continuation  coverage  under 

^  .54.498()B-8. 

(g)  Effective/applicahility  date.  This 
.sefdion  is  applicable  for  periods  after 
December  31, 2013. 

§  54.4980H-4  Assessable  payments  under 
section  4980H(a). 

(a)  In  y,eneral.  If  an  applicable  large 
employer  member  fails  to  offer  to  its 


full-time  employees  (and  their 
dependents)  the  opportunity  to  enroll  in 
minimum  essential  coverage  under  an 
eligible  employer-sponsored  plan  for 
any  calendar  month,  and  the  applicable 
hirge  employer  member  has  received  a 
Section  1411  Certification  with  respect 
to  at  least  one  full-time  employee,  an 
asses.sable  payment  is  imposed.  For  the 
calendar  month,  the  applicable  large 
employer  member  will  owe  an 
assessable  payment  equal  to  the  product 
of  the  section  4980H(a)  applicable 
payment  amount  and  the  number  of 
full-time  employees  of  the  applicable 
large  employer  member  (adjusted  in 
accordance  with  paragraph  (d)  of  this 
section).  For  purposes  of  this  paragraph 
(a),  an  applicable  large  employer 
member  is  treated  as  offering  such 
coverage  to  its  full-time  employees  (and 
their  dependents)  for  a  calendar  month 
if,  for  that  month,  it  offers  such  coverage 
to  all  but  five  percent  (or,  if  greater,  five) 
of  its  full-time  employees  (provided  that 
an  employee  is  treated  as  having  been 
offered  coverage  only  if  the  employer 
also  offers  coverage  to  that  employee’s 
denendents). 

(li)  Offer  of  coverage.  An  applicable 
large  (unployer  member  will  not  be 
treated  as  having  made  an  offer  of 
coverage  to  a  full-time  employee  for  a 
plan  year  if  the  employee  does  not  have 
an  effective  opportunity  to  elect  to 
enroll  (or  decline  to  enroll)  in  the 
coverage  no  less  than  once  during  the 
])lan  year.  Whether  an  employee  has  an 
effective  opportunity  is  determined 
based  on  all  the  relevant  facts  and 
circum.stances,  including  adequacy  of 
notice  of  the  availability  of  the  offer  of 
coverage,  the  period  of  time  during 
which  ajxeptance  of  the  offer  of 
c:overage  may  be  made,  and  any  other 
conditions  on  the  offer. 

(c)  Partial  calendar  month.  If  an 
applicable  large  employer  member  fails 
to  offer  coverage  to  a  full-time  employee 
for  any  day  of  a  calendar  month,  that 
employee  is  treated  as  not  offered 
coverage  during  that  entire  month. 
How'ever,  in  a  calendar  month  in  which 
the  employment  of  a  full-time  employee 
terminates,  if  the  employee  would  haye 
been  offered  coverage  for  the  entire 
month  had  the  employee  been 
employed  for  the  entire  month,  the 
employee  is  treated  as  having  been 
offered  coverage  for  that  entire  month. 

(d)  Allocated  reduction  of  30  full-time 
employees.  For  purposes  of  the  liability 
calculation  under  paragraph  (a)  of  this 
s(H:tion,  an  applicable  large  employer 
member’s  number  of  full-time 
employees  is  reduced  by  that  member’s 
allocable  .share  of  30.  The  applicable 
large  employer  member’s  allocation  is 
equal  to  30  allocated  ratably  among  all 
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ineinhers  of  the  applicable  largo 
employer  on  the  basis  of  the  number  of 
full-time  omploytios  employed  by  each 
applicable  large  employer  member 
during  the  calendar  year.  If  an 
applicabh*  large  emjiloyer  member’s 
total  allocation  is  a  fractional  number 
that  is  less  than  one,  it  will  be  rounded 
up  to  one.  'I’his  rounding  rule  may  result 
in  the  aggregate  reduction  for  the  entire 
group  of  applicable  large  employer 
members  exceeding  30. 

(e)  Example.  The  following  example 
illustrates  the  provisions  of  paragraphs 

(a)  and  (b)  of  this  section. 

Example,  (i)  Farts.  Aj)pli(;able  large 
employer  member  A  and  applicable  large 
employer  member  H  are  the  two  members  of 
an  applicable  large  employer.  Applii:al)l»! 
large  employer  meml)er  A  employs  40  full¬ 
time  employees  in  each  calendar  month  of 
2015.  Applicable  large  employer  member  B  . 
(unploys  .'15  full-time  employees  in  each 
calendar  month  of  2015.  For  2015,  the 
applicable  payment  amount  for  a  calendar 
month  is  .$2,t)00  liivided  by  12.  Applicable 
large  (unployer  member  A  does  not  sponsor 
an  eligible  employer-sponsored  plan  for  any 
calendar  month  of  2015,  and  reccnves  a 
Setdion  1411  (.lertification  for  2015  with 
respect  to  at  least  one  of  its  full-time 
employees.  A])plicable  large  employer 
member  B  sponsors  an  eligible  ernployer- 
spon.sored  plan  under  which  all  of  its  full¬ 
time  employees  are  eligible  for  minimum 
essential  coverage. 

(ii)  Cnnchtsinil.  Pursuant  to  section 
49H0H(a)  and  this  secdion,  applicable  large 
employer  member  A  is  subjec.t  to  an 
asses.sable  paynumt  under  section  49f50H(a) 
for  2015  of  $48,000,  which  is  equal  to  24  x 
$2,000  (40  hdl-tinie  employees  reduced  by  10 
(its  allocable  share  of  the  .'10-employee  offset 
((40/75)  X  30  =  10))  and  then  multiplied  by 
.$2,000).  Applicable  large  employer  member 
B  is  not  subject  to  an  assessable  payment 
under  section  4980H(a)  for  2015. 

(f)  Effective/applicahility  date.  'I’his  ' 
section  is  applicable  for  periods  after 
December  31,  2013. 

§  54.4980H-5  Assessable  payments  under 
section  4980H(b). 

(a)  In  f’eneral.  If  an  applicable  largo 
employer  member  offers  to  its  full-time 
employees  (and  their  dependents)  the 
opportunity  to  enroll  in  minimum 
essential  coverage  under  an  eligible 
employer-sponsored  plan  for  any 
calendar  month  (including  an  offer  of 
coverage  to  all  but  five  percent  or  h;ss 
(or,  if  greater,  five  or  less)*of  its  full-time 
employees  (and  their  dependents))  and 
the  apjilicable  large  employer  member 
has  received  a  Section  1411 
Certifif:ation  with  respect  to  one  or  more 
full-time  employees  of  the  applicable 
large  employer,  then  there  is  imposed 
on  the  applicable  large  employer 
member  an  assessable  payment  equal  to 
the  product  of  the  number  of  full-time 


employees  of  the  applicable  large 
employer  member  for  which  it  has 
received  a  Section  1411  Certification 
(minus  the  number  of  those  cmplovees 
who  are  new  full-time  employees  during 
their  first  three  months  of  employment, 
who  are  new  variable  hour  or  new 
seasonal  employees  during  the  months 
of  that  employee's  initial  measurement 
period  (and  associated  administrative 
period)  under  tj  .54.4B8()H-3(c)(3),  or 
who  were  offered  the  opportunity  to 
enroll  in  minimum  es.sential  coverage 
under  an  eligible  employer-spon.sored 
plan  that  .satisfied  minimum  value  and 
met  one  or  more  of  the  affordability  safe 
harbors  describtid  in  paragraph  (e)  of 
this  section)  and  the  section  4980H(b) 
applicable  payment  amount. 
Notwitbstanding  the  foregoing,  the 
aggregate  amount  of  asses.sable  payment 
determined  under  this  paragraph  (a) 
with  respetd  to  all  employees  of  an 
applicable  large  employer  for  any 
calendar  month  may  not  exceed  the 
product  of  the  section  4980H(a) 
applicable  payment  amount  and  the 
number  of  full-time  empiloyees  of  the 
applicable  large  employer  member 
during  that  calendar  month  (reduced  by 
the  applicable  large  employer  member’s 
ratable  allocation  of  the  30  employee 
reduction  under  ^  54.4980H— 4(d). 

(b)  Offer  of  coverage.  For  purposes  of 
this  section,  the  same  rules,  with  respect 
to  an  offer  of  coverage  for  purposes  of 
section  4980H(a),  apply.  See 
§54.4980H-4(b). 

(c)  Partial  calendar  month.  If  an 
applicable  large  employer  member  fails 
to  offer  coverage  to  a  full-time  employee 
for  any  day  of  a  calendar  month,  that 
employee  is  treated  as  not  offered 
coverage  during  that  entire  month. 
However,  in  a  calendar  month  in  which 
a  full-time  employee’s  employment 
terminates,  if  the  employee  would  have 
been  offered  coverage  if  the  employee 
had  been  employed  for  the  entire 
month,  the  employee  is  treated  as 
having  been  offered  coverage  during 
that  month. 

(d)  Applicability  to  applicable  large 
employer  member.  The  liability  for  an 
assessable  payment  under  section 
4980H(b)  for  a  calendar  month  with 
respect  to  a  full-time  employee  applies 
solely  to  the  applicable  large  employer 
member  that  was  the  employer  of  that 
employee  for  that  calendar  month, 
provided  that,  if  the  employee  was  an 
employee  of  more  than  one  applicable 
large  employer  member  during  that 
calendar  month,  the  liability  for  the 
assessable  payment  under  section 
4980H(b)  is  allocated  among  the 
different  members  in  accordance  with 
the  number  of  hours  of  .service  the 
employee  had  from  each  such  member 


for  that  calendar  month.  For  a  calendar 
month,  an  applicable  large  employer 
member  may  bo  liable  for  an  assessable 
payment  under  section  4980H(a)  or 
und(^r  section  4980H(b),  but  may  not  be 
liable  for  an  asses.sabh*  payment  under 
both  section  498()n(a)  and  section 
498()H(b). 

(e)  Affordability — (1)  In  general.  An 
(miployee  who  is  offered  coverage  by  an 
applicable  large  employer  member  may 
be  eligible  for  a  premium  tax  credit  or 
cost  Hiduction  if  that  offer  of  coverage 
is  not  affordable  witbin  the  meaning  of 
section  36B(c)(2)(C)(i).  Under  section 
3()B(c)(2)(('.)(i),  coverage  under  an 
employer-sponsored  plan  is  affordable 
to  a  particular  employee  if  the 
employe(!’.s  re(|uired  contribution 
(within  the  meaning  of  section 
r>0()()A(e)(1  )(F3)(i))  to  the  plan  does  not 
exceed  9. ,5  percent  of  the  employee’s 
hoiKsehold  income  for  the  taxable  year. 
For  this  purpose,  section  3f)B(d)(2)(A) 
defines  the  term  household  income  to 
mean  the  modified  adjusted  gross 
income  of  the  employee  and  any 
members  of  the  em[)loyee’s  family 
(which  would  include  any  spouse  and 
depfuidents)  who  are  required  to  file  a 
federal  income  tax  return.  Section 
3BB(d)(2)(B)  and  1 .3(jB-l(e)(2)  of  this 
chapter  define  the  term  modified 
adjusted  gross  income  for  this  purpose 
as  adjusted  gross  income  (within  the 
meaning  of  section  82)  increa.sed  by — 

(1)  Amounts  excluded  from  gross 
income  under  section  911, 

(ii)  The  aniount  of  any  tax-exempt 
interest  a  taxpayer  receives  or  accrues 
during  the  taxable  year,  and 

(iii)  An  amount  equal  to  the  portion 
of  the  taxpayer’s  .social  .security  benefits 
(as  defined  in  section  8H(d))  which  is 
not  included  in  gro.ss  income  under 
section  86  for  the  taxable  year. 

(2)  Affordability  safe  harbors  for 
section  498011(1))  purposes.  The_ 
following  affordability  safe  harbors  . 
apply  .solely  for  purposes  of  .section 
4980H(b).  so  that  an  applicable  large 
employer  member  that  offers  minimum 
essential  coverage  providing  minimum 
value  will  noi  be  subject  to  an 
a.sse.s.sable  paynisnt  under  section 
498()H(b)  with  respect  to  any  employee 
receiving  the  premium  tax  credit  or  cost 
sharing  reduction  for  a  period  for  which 
the  coverage  is  determined  to  be 
affordable  under  the  requirements  of  an 
affordability  .safe  harbor.  This  rule 
applies  even  if  the  applicable  large 
employer  member’s  offer  of  coverage 
that  meets  the  nupiirements  of  an 
affordability  safe  harbor  is  not 
affordable  for  a  particular  employee 
und(!r  .section  36B(c)l2)(C)(i)  and  a 
premium  tax  cretiit  or  cost-sharing  is 
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allowed  or  j)aid  with  respect  to  that 
e!n|)loyee 

(i)  ('onditinns  of  using  an  nffordabilily 
safe  harbor.  An  applicable  larg(! 
employer  member  may  use  one  or  more 
of  the  affordability  safe  harbors 
described  in  paragraph  {e)(2)  of  this 
section  only  if  the  employer  offers  its 
full-time  employees  and  their 
dependents  the  opportunity  to  enroll  in 
MEC  under  an  eligible  employer- 
sponsored  plan  that  provides  minimum 
value  with  respect  to  the  self-only 
coverage  offered  to  the  enijiloyee.  Usj;  of 
any  of  the  safe  harbors  is  optional  for  an 
applicable  large  employer,  and  an 
applicable  large  employer  member  may 
choose  to  apply  the  safe  harbors  for  any 
reasonable  category  of  employees, 
[)rovided  it  does  so  t)n  a  uniform  and 
consistent  basis  for  all  em|)loyees  in  a 
category. 

(ii)  Form  W-2  safe  harbor  -{A)  Fnll- 
vear  offer  of  coverage.  An  employer  will 
not  be  subject  to  an  a.ssessable  payment 
under  section  498{)H(b)  w'itb  respect  to 
a  full-time  employee  if  that  employee’s 
required  contribution  for  the  f:alendar 
year  for  the  employer’s  lowe.st  cost  .self- 
only  coverage  that  provides  minimum 
value  during  the  entire  calendar  year 
(excluding  COBRA  or  other 

_  continuation  coverage)  does  not  exceed 
9.5  percent  of  that  employee’s  Form  W- 
2  wages  from  the  employer  for  the 
calendar  year.  Application  of  this  safe 
harbor  is  determined  after  the  end  of  the 
calendar  year  and  on  an  employee-by- 
employee  basis,  taking  into  account  the 
Form  W-2  w'ages  and  the  recpiired 
employee  contribution  for  that  year.  In 
ad(iition,  to  qualify  for  tins  .safe  harbor, 
the  employee’s  required  contribution 
must  remain  a  consistent  amount  or 
percentage  of  all  Form  W-2  wages 
during  the  calendar  year  (or  for  plans 
with  fiscal  year  plan  years,  within  the 
portion  of  *>och  plan  year  during  the 
calendar  .year)  so  that  an  applicable 
largo  employer  member  is  not  permittjul 
to  make  discretionary  adju.stments  to  the 
required  employee  contribution  for  a 
pay  period.  A  periodic  contribution  that 
is  based  on  a  consistent  percentage  of  all 
Form  VV-2  wages  may  be  subject  to  a 
dollar  limit  specified  by  the  employer. 

(B)  Adjustment  for  partial-year  offer 
of  coverage.  For  an  employee  not  offered 
coverage  for  an  entire  calendar  year,  the 
Form  W-2  safe  harbor  is  applied  by 
adjusting  the  Form  W-2  wages  to  reflect 
the  period  for  which  coverage  was 
offered,  then  determining  w'heth<;r  the 
employee’s  required  contribution  for  the 
employer’s  lowest  cost  self-only 
coverage  that  provides  minimum  value, 
totaled  for  the  periods  during  which 
coverage  was  {)ffered,  does  not  oxf;e(!d 
9.5  percent  of  the  adjusted  amount  of 


F'orm  W-2  wages.  To  adjust  I’orm  W-2 
wages  for  this  purpose,  the  Form  W-2 
wages  are  multiplied  by  a  fraction  equal 
to  the  nurnbftr  of  calendar  months  for 
which  cov(!rage  was  offered  over  the 
number  of  calendar  months  in  the 
employee’s  period  of  employment  with 
the  employer  during  the  calendar  year. 
For  this  purpose,  if  coverage;  is  offered 
during  at  least  one  day  during  the 
calendar  month,  or  the  employee  is 
employed  for  at  least  one  (lay  during  the 
calendar  month,  the  entire  calendar 
month  is  counted  in  determining  the 
applicable  fraction. 

(iii)  Hate  of  pay  safe  harbor.  An 
a|)plicable  large  employer  member 
satisfies  the  rate  of  pay  safe  harbor  with 
respect  to  an  employee  for  a  calendar 
month  if  the  employee’s  required 
contribution  for  the  month  for  the 
applicable  large  employer  member’s 
lowest  cost  self-only  coverage  that 
provides  minimum  value  does  not 
exceed  9.5  percent  of  an  amount  equal 
to  130  hours  multiplied  hy  the 
employee’s  hourly  rate  of  pay  as  of  the 
first  day  of  the  coverage  period 
(generally  the  first  day  of  the  p)lan  year). 
For  salaried  employees,  monthly  salary 
is  used  instead  of  130  multiplied  by  the 
hourly  rate  of  pay,  and,  solely  for 
purposes  of  this  paragraph  (e)(2)(iii),  an 
applicable  large  employer  member  may 
use  any  reasonable  method  for 
converting  payroll  periods  to  monthly 
salary.  An  applicable  larg«;  employer 
member  may  use  this  safe  harbor  only 
to  the  extent  it  does  not  reduce  the 
hourly  wage  of  hourly  employees  or  the 
monthly  wages  of  salaried  employees 
during  the  calendar  year  (including 
through  the  transfer  of  employment  to 
another  applicable  largo  employer 
member  of  the  same  applicable  large 
employer).  For  this  purpose,  if  coverage 
is  offered  during  at  least  one  day  during 
the  calendar  month,  the  entire  calendar 
month  is  counted  lM)th  for  purpo.ses  rjf 
determining  the  a.ssumed  income  for  the 
calendar  month  and  for  determining  the 
employee’s  share  of  the  premium  for  the 
calendar  month. 

(iv)  Federal  poverty  line  safe  harbor. 
An  applic:able  large  employer  member 
satisfies  the  Federal  poverty  line  safe 
harbor  with  respect  to  an  employee  for 
a  calendar  month  if  the  employee’s 
re(|uired  «;ontribution  for  the  calendar 
month  for  the  applicable  large  (unployer 
member’s  lowest  cost  self-only  coverage 
that  provides  minimum  value  does  not 
exceed  9.5  pen;(;nt  of  a  monthly  amount 
determined  as  the  Fetleral  pov(;rty  line 
for  a  single  individual  for  the  applicable 
calendar  year,  divided  by  12.  For  this 
purpose,  if  coverage  is  offered  during  at 
least  one  day  during  the  t:alendar 
month,  the  entire  calendar  month  is 


counted  both  for  purposes  of 
dcitermining  the  a.ssumed  income  for  the 
calendar  month  and  for  determining  the 
(;mployee’s  share  of  the  premium  for  the 
calendar  month.  For  this  purpose,  the 
applicable  Federal  poverty  line  is  the 
Federal  poverty  line  for  the  State  in 
which  the  employee  is  employed. 

(v)  Examples.  I'he  following  examples 
illustrate  the  application  of  the 
affordability  safe  harbors  described  in 
paragraph  (e)(2)  of  this  section; 

Example  1.  (Form  \N-2  wages  safe  harbor). 
(i)  Facts.  Kinj>l()yee  A  is  employed  by 
applicable  large  employer  member  Z 
consistently  from  lanuary  1. 201.5  through 
December  31. 201,5.  In  adililion,  Z  offers 
Kmployee  A  and  bis  dependents  minimum 
essential  coverage  during  that  period  that 
meets  the  minimum  value  requirements.  The 
employee  contribution  for  self-oidy  coverage 
is  .$100  per  calendar  month,  or  $1,200  for  the 
calendar  year.  For  201.5,  Employee  A's  Form 
W-2  wages  with  respect  to  employment  with 
Z  are  $24,000. 

(ii)  Conclusion.  Uet:aiise  the  employee 
contribution  for  2015  is  less  than  9.5%  of 
Employee  A’s  Form  W-2  wages  for  2015,  the 
coverage  offered  is  treated  as  affordable  with 
respect  to  Employee  A  for  2015  ($1,200  is  5% 
of  $24,000). 

Example  2.  (Form  \N-2  wages  safe  harbor). 
(i)  F'acts.  Employee  B  is  employed  by 
applicable  large  employer  member  Y  from 
january  1, 2015  through  September  30,  2015. 
In  addition,  Y  offers  Employee  R  and  his 
dependents  minimum  essential  coverage 
during  that  period  that  meets  the  minimum 
value  requirements.  The  employee 
contribution  for  self-only  coverage  is  $100 
per  calendar  month,  or  $900  for  Employee  _ 
B’s  jreriod  of  employment.  For  2015, 
Employee  B’s  Form  W-2  wages  with  respect 
to  employment  with  Y  are  $18,000.  For 
purposes  of  applying  the  affcjrdability  safe 
harbor,  the  Form  W-2  wages  are  multiplied 
by  '*/<>  (9  calendar  months  of  coverage  offered 
over  9  months  of  employment  during  the 
calendar  year)  or  1.  Accordingly,  affordability 
is  determined  by  comparing  the  adjusted 
Form  W-2  wages  ($18,000)  to  the  employee 
contribution  for  the  period  for  which 
t;overage  was  offered  ($900). 

(ii)  Conclusion.  Bei;ause  the  result  is  less 
than  9.5%  of  Employee  B’s  Form  W-2  wages 
for  2015,  the  coverage  offered  is  treated  as 
affordable  with  respecl  to  Employee  B  for 
2015  ($900  is  5%  of  $18,000). 

Example  3.  (Form  W-2  wages  safe  harbor). 
(i)  Facts.  Employee  (]  is  employed  by 
applicable  large  employer  member  X  from 
May  15,  2015  through  December  31,  2015.  In 
addition,  X  offers  Employee  C  and  her 
dependents  minunum  e.ssential  coverage 
during  the  period  from  August  1,  2015 
through  December  31, 2015  that  meets  the 
minimum  value  requirements.  The  employee 
contribution  for  self-only  coverage  is  $100 
per  calendar  month,  or  $500  for  Employee 
(i’s  period  of  employment.  For  2015, 
Employee  (”s  F-’orin  W-2  wages  with  respec:f 
to  employntent  with  X  are  $15,000.  For 
purpo.ses  of  applying  the  affordability  safe 
harbor,  the  Form  W-2  wages  are  multiplied 


Federal  Register/ Vol.  78,  No.  1/ Wednesday,  January  2.  2013 / Proposed  Rules 


253 


by  Vb  (5  calendar  months  of  coverage  offered 
over  8  months  of  employment  during  the 
calendar  year).  Accordingly,  affordability  is 
determined  by  comparing  the  adjusted  Form 
\V-2  wages  {.$9,375  or  $1 5,000  x  V«)  to  the 
employer  contribution  for  the  period  for 
which  coverage  was  offered  ($500). 

(ii)  Conclusion.  Because  $500  is  less  than 
9.5%  of  $9,375  (Employee  C’s  adjusted  Form 
W-2  wages  for  2015),  the  coverage  offered  is 
treated  as  affordable  with  respect  to 
Employee  C  for  2015  ($500  is  5.33%  of 
$9,375). 

Example  4.  (Hate  of  pay  safe  harbor),  (i) 
Farts.  Employee  D  is  employed  by  applicable 
large  employer  member  W  from  January  1 . 
2015  througli  December  31, 2015.  In 
addition,  W  offers  Employee  D  and  his 
dependents  minimum  essential  coverage 
during  that  period  that  meets  the  minimum 
value  requirements.  The  employee 
contribution  for  self-only  coverage  is  $85  per 
calendar  month.  Employee  D  is  paid  at  a  rate 
of  $7.25  per  hour  (the  minimum  wage  in 
Employer  W's  jurisdiction),  for  the  entire 
year  2015.  For  purposes  of  applying  the 
affordability  safe  harbor,  VV  may  assume  that 
Employee  D  earned  $942.50  per  calendar 
month  (130  hours  of  serv'ice  multiplied  by 
$7.25  per  hour).  Accordingly,  affordability  is 
determined  by  comparing  the  assumed 
income  per  month  ($942.50)  to  the  employee 
contribution  per  month  ($85). 

(ii)  Conclusion.  Bef:ause  $85  is  less  than 
9.5%  of  Em|)loyee  D's  assumed  income,  the 
coverage  offered  is  treated  as  affordable  with 
respect  to  Emj)loyee  D  for  2015  ($85  is  9.01% 
of  $942.50). 

Example  5.  (Hate  of  pay  safe  harbor),  (i) 
Facts.  Employee  E'  is  employed  by  api)licable 
large  employer  member  V  from  May  15,  2015 
through  December  31,  2015.  In  addition,  V 
offers  Employee  E  and  her  dependents 
minimum  essential  coverage  from  August  1, 
2015  through  December  31, 2015  that  meets 
the  minimum  value  requirements.  The 
employee  contribution  for  self-only  coverage 
is  $100  per  calendar  month.  From  May  15. 
2015  through  October  31.  2015,  Employee  E 
is  paid  at  a  rate  of  $10  per  hour.  From 
November  1,  2015  through  December  31. 
2015,  Emi)loyee  E  is  paid  at  a  ratt*  of  $12  per 
hour.  For  purposes  of  a()plying  the 
affordability  safe  harbor  V  may  assume  that 


Employee  E  earned  $1,300  per  calendar 
month  (130  hours  of  service  multiplied  by 
the  lowest  hourly  rate  of  pay  for  the  calendar 
year,  or  $10).  Accordingly,  affordability  is 
determined  by  comparing  the  assumed 
income  ($1,300  per  month)  to  the  employee 
contribution  ($100  per  month). 

(ii)  Conclusion.  Because  $100  is  less  than 
9.5%  of  Employee  E’s  assumed  monthly 
inc.ome,  the  coverage  offered  is  treated  as 
affordable  with  respect  to  Employee  E  for 
2015  ($100  is  7.69%  of  $1,300). 

Example  6.  (Federal  poverty  line  safe 
harbor),  (i)  Facts.  Pimployee  F  is  employed  by 
applicable  large  employer  member  W  from 
January  1, 2015  through  December  31, 2015. 
In  addition,  W  offers  Employee  F  and  his 
dependents  minimum  essential  coverage 
during  that  piiriod  that  meets  the  minimum 
value  requirements.  W  uses  the  look-back 
measurement  method.  Under  that  method  as 
ap[)lied  by  W,  fimployoe  P’  is  treated  as  a  full¬ 
time  employee  for  the  entire  calendar  year 
2015.  Employee  P’  is  regularly  credited  with 
35  hours  of  service  per  week  but  is  credited 
with  only  20  hours  (^f  service  during  the 
month  of  March,  2015  and  only  15  hours  of 
service  during  the  month  of  August,  2015. 
Assume  for  this  purpo.se  that  the  Federal 
poverty  line  for  2015  for  an  individual  is 
$11,170.  With  respect  to  Employee  P’,  W 
determines  the  monthly  employee 
contribution  for  employee  single-only 
f;overage  for  each  calendar  month  of  2015  as 
an  amount  equal  to  9.5%  multiplied  by 
$11,170,  which  is  $1,061.15,  and  that  amount 
is  then  divided  by  12.  and  the  n»sult  is 
$88.43. 

(ii)  Conclusion.  Regardless  of  Employee  P”s 
actual  wages  for  any  calendar  month, 
including  the  months  of  March,  2015  and 
August,  2015  when  Employee  F  has  lower 
wages  because  of  significantly  lower  hours  of 
.service,  the  coverage  under  the  plan  is 
treated  as  affordable  with  respect  to 
Employee  F. 

(f)  Effective/applicahility  date.  Tliis 
.section  is  applicable  ibr  periods  after 
December  31,  2013. 

§  54.4980H-6  Administration  and 
Procedure 

(a)  In  general.  1  Reserved] 


(b)  Effective/applicability  date.  This 
section  is  applicable  for  periods  after 
December  31.  2013. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

■  Par.  5.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  IJ..S.C.  7805  *  *  * 

■  Par.  6.  Section  301.7701-2  is 
amended  as  follows; 

■  1.  In  paragraph  (c)(2)(v)(A)(.3),  the 
language  “and  4412;  and”  is  removed 
and  “and  4412;”  is  added  in  its  place. 

■  2.  In  paragraph  (c)(2){v)(A)(4),  the 
language  “or  0427.”  is  removed  and  “or 
6427;  and”  is  added  in  its  place. 

■  3.  Paragraphs  (c)(2)(v)(A)(5)  and 
(e)(6)(iii)  are  added. 

The  additions  read  as  follows: 

§  301 .7701  -2  Business  entities; 
definitions. 


(c)  *  *  * 

12)*  *  * 

(V)*  *  * 

(A)*  *  * 

(5)  Assessment  and  collection  of  an 
asses.sable  payment  impo.sed  by  section 
4980H  and  reporting  required  by  section 
6056. 

(e)*  *  * 

(6) *  *  * 

(iii)  J’aragrapb  (c)(2)(v)(A)(5)  of  this 
.section  applies  for  periods  after 
December  31, 2013. 

•k  it  *  *  * 

Steven  T.  Miller, 

Deputy  Commissioner  for  Services  and 
Enforcement. 
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